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REPORTS. 


No.  2061. 
MONARCH  MILLING  COMPANY 

V. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COM- 

PANY  ET  AL. 


BuhmUted  March  17, 1909.    Decided  June  28, 1909. 


ClAM  rate  fonnd  to  be  imreasonable.    Reasonable  commodity  rate  volmitarlly 
established  by  the  carriers.    Reparation  awarded. 

W.  E.  Carr  for  complainant 

E.  B.  Peirce  and  8.  H.  JoJmson  for  Chicago,  Rock  Island  &  Pacific 
Railway  C<Mnpany. 

Report  of  the  Commission. 

Clark,  Commissioner: 

C<miplainant  is  a  corporation  engaged  in  the  milling  of  grain  at 
Hutchinson,  Eans.  Early  in  November,  1907,  it  shipped  two  carloads 
of  flour,  total  weight  70,520  pounds,  ground  from  grain  whidi  origi- 
nated at  Turon,  Eans.,  to  lake  Charles,  La.,  routing  the  same  over 
the  lines  of  the  defendants  and  via  Fort  Worth,  Tex.  At  that  time 
the  only  rate  on  flour  from  Turon  to  Lake  Charles  in  effect  via  this 
route  was  the  fifth  class  rate  of  70  cents  per  100  pounds,  and  the 
through  rate  on  the  finished  product  was  applicable,  under  the  mill- 
ing-in-transit rates,  all  the  way  from  Turon  to  Hutchinson.  The  total 
charges  collected  were  $493.64. 

The  routing  was  specified  in  order  to  secure  Louisiana  Western 
delivery  at  destination,  although  via  other  routes  much  lower  rates 
were  available.  The  defendants,  the  Louisiana  Western  Railroad 
C<Mnpany,  the  Texas  &  New  Orleans  Railroad  Company,  and  the 
Houston  &  Texas  Central  Railroad  Company,  answering,  admitted 
that  the  present  rate  is  43  cents,  and  that  that  would  have  been  a 
reasonable  rate  for  these  shipments. 
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At  the  time  these  shipments  moved  there  was  a  rate  of  42}  cents 
per  100  pounds  on  flour  from  Turon  to  Lake  Charles  via  the  Bock 
Island  and  Iron  Mountain  routes,  and  approximately  the  same  rate 
▼ia  other  routes.  Since  September  15,  1908,  a  rate  of  43  cents  has 
been  in  effect  via  all  routes  between  these  points,  and  nothing  in  the 
record  indicates  that  at  the  time  these  shipments  moved  and  via  the 
route  whidi  they  traversed  a  rate  of  43  cents  was  not  fully  comp^i- 
satory  to  the  carriers  and  reasonable  and  fair  to  the  shipper. 

Our  conclusion  is  that  the  rate  of  70  cents  charged  upon  these 
shipments  was  unreasonable  and  excessive  to  the  extent  that  it  ex- 
ceeded a  rate  of  43  cents  per  100  pounds  and  that  complainant  should 
recover  from  the  defendants  the  sum  of  $190.40,  with  interest 

Such  an  order  will  be  entered. 
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No.  1900. 
OTIS  ELEVATOR  COMPANY 

V. 

NEW  YORK  CENTRAL  &  HUDSON  RIVER  RAILROAD  COM- 
PANY ET  AL. 


No.  1906. 
SAME 

V. 

SAME. 


Submitted  March  SO,  1909.    Decided  June  t8, 1909. 


Tbe  elevator  controUera  involved  in  theee  cases  were  parts  of  the  hoisting  machinee 
with  which  they  were  shipped  and  under  the  classification  could  have  been 
shipped  in  mixed  carloads  at  the  rate  applicable  to  hoisting  machines.  Repara- 
tion  awarded. 

W.  H.  Brady  for  complainant. 

Edgar  H.  Boles  for  New  York  Central  &  Hudson  River  Railroad 
Company. 

Oordon  M.  Buck  for  Southern  Pacific  Company. 

E.  B.  Peiree  for  Chicago,  Rock  Island  &  Pacific  Railway  Company. 

Robert  Dufdap  and  T.  J.  Norton  for  Atchison,  Topeka  &  Santa  Fe 
Railway  Company. 

Rbfobt  of  the  Commission. 

Knapp,  Chairman: 

The  complaint  in  each  of  these  cases  was  filed  December  1,  1908, 
but  the  claim  inyolyed  in  case  No.  1900  was  presented  to  the  Com- 
mission informally  on  November  8,  1907.  These  cases  were  con- 
solidated and  heard  at  the  same  time.  In  case  No.  1900  complainant 
corporation  on  or  about  November  9,  1906,  shipped  from  Yonkers, 
N.  Y.,  to  San  Francisco,  Cal.,  a  carload  of  electrical  hoisting  machinery 
and  elevator  controllers,  which  were  parts  of  said  hoisting  machinery, 

wei^iing  in  the  aggregate  35,500  pounds,  the  originating  carrier 
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being  the  New  York  Central  &  Hudson  Riyer  Railroad  Company 
and  the  delivering  line  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company.  The  initial  carrier  billed  the  entire  shipment  under  the 
Class  A  rate  of  $1.40  per  100  pounds,  but  at  destination  the  delivering 
carrier  separated  the  shipments  and  compelled  complainant  to  pay 
the  Class  A  rate  of  $1.40  per  100  pounds  on  the  hoisting  machinery, 
weighing  33,620  pounds,  and  $3  per  100  pounds  on  the  elevator  con- 
trollers, weighing  1,980  pounds,  the  latter  being  the  first  class  rate 
on  less  than  carload  shipments  of  electrical  appliances  and  supplies, 
n.  o.  s.,  in  boxes  or  barrels.  The  complainant  allies  that  the  Class 
A  rate  of  $1.40  per  100  pounds  should  have  been  applied  to  the  ele- 
vator controllers,  as  they  were  parts  of  the  hoisting  machinery  and 
were  shipped  therewith,  and  it  asks  reparation  in  the  sum  of  $31.68. 

Case  No.  1906,  involves  the  same  facts  and  the  same  issue  as  case 
No.  1900,  except  that  the  hoisting  machinery  weighed  43,200  pounds 
and  the  elevator  controllers  2,685  pounds.  This  shipment  was  made 
on  August  15,  1907,  and  the  delivering  carrier  was  the  Southern 
Pacific  Company.  Reparation  is  asked  in  this  case  in  the  sum  of 
$42.96. 

The  Atchison,  Topeka  &  Santa  Fe  Railway  Company  asserts  that 
the  lawful  tariff  rate  was  applied  to  the  shipment,  while  the  New  York 
Central  &  Hudson  River  Railroad  Company  and  the  Southern  Pacific 
Company  concede  that  the  elevator  controllers  were  parts  of  the 
hoisting  machinery  and  were  entitled  to  the  same  rate. 

Western  Classification  No.  41,  effective  October  1,  1906,  and  in 
force  on  the  date  of  shipment  involved  in  case  No.  1900  names  Class 
A  rate  on  hoisting  machines,  freight  and  passenger,  s.  u.  or  k.  d.,  also 
parts  thereof  as  named  and  parts,  n.  o.  s.,  straight  or  mixed  carloads, 
minimum  weight  24,000  poimds.  Western  Classification  No.  42, 
effective  April  1,  1907,  and  in  force  on  date  of  shipment  involved  in 
case  No.  1906,  carried  the  same  provision.  The  classifications  referred 
to  on  the  dates  of  the  respective  shipments  involved  rated  electrical 
controllers  and  parts  thereof  in  carloads  (subject  to  Rule  21-B),  as 
Class  A.     Rule  21-B  of  the  classification  is  as  follows: 

The  carloAd  ratings  shown  in  the  cUasification  for  articles  subject  to  Rule  21-B  will 
not  apply  on  straight  carloads  of  the  articles  named.  In  such  case  the  amounts  d  the 
articles  so  designated  which  may  be  included  shall  not  exceed  33}  per  cent  of  the 
minimum  weight  provided  for  the  mixed  carload. 

These  classifications  at  the  time  of  said  shipments  rated  electrical 
appliances  and  supplies  in  less  than  carloads,  n.  o.  s.,  in  boxes  or 
barrels,  as  first  class. 

Rule  21-B  applies  to  this  case  as  far  as  the  weight  of  the  ship- 
ments is  concerned  if  there  is  any  provision  for  the  mixing  of  hoist- 
ing machines  with  elevator  controllers.    We  think  the  mixture  was 
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provided  for  in  the  provisions  of  Classifications  41  and  42,  relating  to 
the  rating  of  hoisting  machines  and  parts  thereof.  The  following 
provision  is  also  found  therein: 

Dynamoo  and  moton  fonning  an  iDt^g;ral  part  of  machinery  may  take  eame  rating  as 
the  machines  of  which  they  form  a  part 

The  hoisting  machinery  comes  imder  the  general  heading  of 
machinery,  and  if  dynamos  and  motors  form  an  integral  part  of  any 
kind  of  machinery,  they  certainly  woidd  form  a  part  of  electrical 
hoisting  machinery.  And  if  dynamos  and  motors  form  an  integral 
part  of  electrical  hoisting  machinery  it  necessarily  follows  that 
electrical  controllers  are  an  integral  part  of  hoisting  machinery 
because  they  all  have  to  do  with  generating,  applying,  and  controlling 
the  electrical  current. 

Therefore  the  elevator  controllers  involved  in  these  cases  were 
parts  of  the  hoisting  machines  with  which  they  were  shipped,  and 
imder  the  classification  could  have  been  shipped  in*  mixed  carloads  at 
the  rate  applicable  to  hoisting  machines. 

It  may  be  stated  that  after  these  shipments  moved  the  carriers 
by  an  amendment  to  their  tariff  effective  October  1,  1907,  provided 
that  controllers  for  electrical  elevators  could  be  included  in  mixed 
carloads  with  electrical  elevators  or  hoisting  machinery. 

From  the  record  we  find  that  the  rate  which  should  have  been 
applied  to  the  total  weight  of  each  shipment  was  $1.40  per  100 
pounds  and  that  therefore  complainant  is  entitled  to  reparation  in  the 
sum  of  $74.64  with  interest. 

An  order  will  be  entered  in  accordance  with  these  findings. 
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No.  1818. 

CAESTENS  PACKING  COMPANY 
SOUTHEBN  PACIFIC  COMPANY. 


BulmUtted  Jme  1, 1909.   Decided  June  t8, 1999. 


Complainant  aaks  reparation  on  shipments  of  sheep  from  points  in  California 
to  Tacoma,  Wash.,  because  single-deck  cars  were  fomished  instead  of 
donble-deck  cars  ordered ;  but  npon  all  of  the  fiicts  in  the  record  it  appears 
tliat  the  complainant  is  not  entitled  to  reparation  and  that  tlie  complaint 
should  be  dismissed. 

/.  E.  Belcher  for  complainant. 

W.  A.  Robhins,  P.  F.  Dvnne,  W.  W.  Cotton,  and  F.  C.  DUlard  for 
defendant 

Refobt  of  the  Commission. 

GocKBELLy  Commissioner: 

Ccxnplainant  alleges  that  frmn  Febraary  2.  to  April  27,  1905,  it 
shipped  18  carloads  of  sheep  from  points  in  California  to  its  plant 
in  Tacoma,  Wash. ;  that  prior  to  such  shipment  it  ordered  of  the  de- 
fendant double-deck  cars  and  was  furnished  single-deck  cars,  and 
charged  per  car  the  single-deck  rate;  that  its  agent  who  ordered 
the  cars  and  had  charge  of  the  shipments  understood  that  whoi  sin- 
gle-deck cars  were  placed  for  loading  that  two  single  decks  would 
be  furnished  in  lieu  of  each  double-deck  ordered ;  that  the  defendant 
carries  in  its  tariff  a  rule  applicable  from  California  points  to  points 
in  Oregon  to  the  effect  that  where  double-deck  cars  are  ordered  for 
transporting  sheep  and  two  single-deck  cars  are  furnished  in  lieu  of 
each  double-deck  ordered,  charges  would  be  assessed  on  basis  of  cars 
furnished ;  and  that  this  rule  is  unjust  and  unreasonable,  and  charges 
assessed  on  said  18  carload  shipments  are  unjust  and  unreasonable; 
and  prays  reparation  in  the  sum  of  $520.92. 

The  defendant  denies  that  complainant  or  its  agent  ordered  any 
double-deck  cars,  or  that  any  such  orders  were  accepted  by  it,  but 
that  it  furnished  single-deck  cars  and  charged  its  regulariy 
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published  tariff  rate  for  single-deck  cars,  of  which  complainant  had 
full  knowledge,  and  that  its  tariff  provided  that  if  it  could  not  fur- 
nish double-de<^  equipment  and  shipment  moved  in  single-deck  cars, 
rates  provided  for  the  latter  would  be  charged. 

Defendant  denies  that  such  tariff  rule  is  unjust  or  unreasonable 
or  that  the  charges  assessed  on  the  shipments  are  unjust  or  unrea- 
sonable. Defendant  alleges  that  it  has  no  double-deck  cars  and  that 
the  provision  in  regard  to  same  is  made  to  provide  a  charge  for 
double-deck  cars  of  other  roads  which  may  happen  to  be  on  its  line 
and  may  be  available  to  shippers,  and  in  cases  where  shippers  may 
desire  at  their  expense  to  construct  upper  decks  in  defendants'  single- 
deck  cars. 

The  hearing  wad  had  in  Tacoma,  Wash.,  when  the  attorney  for  com- 
plainant, in  response  to  this  inquiry  by  the  examiner — ^'^Then  the 
ground  of  your  complaint  in  this  case  is  that  the  rates  charged  for 
shipments  of  sheep  between  points  named  in  your  complaint  are  un- 
reasonable and  unjust " — ^replied, "  Yes,  sir.*' 

To  establish  that  the  rates  charged  were  unjust  and  unreasonable 
the  complainant  presented  comparative  tables  lowing  rates  on  sheep 
in  double-deck  cars,  Southern  Pacific  Company  northbound  to  Port- 
land, Oreg.,  and  Northern  Pacific  Railway  westbound  to  Tacoma, 
and  over  the  Great  Northern  Railway  w^bound  to  Tacoma;  also 
showing  difference  between  rates  on  cattle  on  Southern  Pacific  Com- 
pany northboimd,  and  sheep  in  double-deck  cars  on  same  railroad 
northbound. 

Mr.  Carstens,  for  complainant,  stated  that  he  was  not  shipping 
extensively  from  California,  the  rates  prohibit  shipping,  and  that 
he  had  recently  bought  sheep  in  Suisun,  Cal.,  and  was  charged  single- 
deck  car  rates,  and  that  he  had  probably  made  shipments  the  year 
before  the  shipments  in  controversy,  and  knew  of  the  rates  and  the 
shipments  in  controversy  were  made  on  account  of  the  scarcity  of 
dieep  at  Tacoma. 

Officials  of  the  defendant  testified  that  the  defendant  did  not  have 
any  double-deck  equipment  of  its  own,  and  did  not  desire  to  ship 
sheep  in  double-deck  cars  over  its  line  to  Portland,  Oreg.,  on  account 
of  the  curves,  tunnels,  and  grades  on  the  line,  and  that  the  Oregon 
Short  Line  and  the  Union  Pacific  Railway  sought  business  on  de- 
fendant's lines  in  California  and  furnished  double-deck  cars  for  the 
transportation  of  sheep,  and  that  the  tariffs  on  defendant's  lines  in 
California  made  rates  for  standard  single-deck  cars  and  then  pro- 
vided a  rate  for  double-deck  cars;  that  is,  they  fixed  the  rate  on  a 
one-deck  car  for  sheep  and  then  if  a  double-deck  car  was  used  they 
added  for  the  second  deck  70  per  cent  of  the  single-deck  rate,  making 
the  rate  on  the  double-deck  cars  170  per  cent,  and  that  for  the  last 
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fifteen  years  such  shipments  going  eastward  have  been  taken  care  of 

by  double-deck  equipment  furnished  by  the  Oregon  Short  Line  and 

the  Union  Pacific,  and  that  the  tariff  rates  specified  in  their  tariffs 

and  still  in  force  have  been  in  operation  for  many  years.    The  exact 

provision  in  the  defendant's  tariff  is  as  follows : 

Douhle-4eck  oar$, — Sblpments  of  sheep,  hogs,  goats,  and  calves  when  loaded 
in  doable-deck  cars  wiU  be  charged  for  at  170  per  cent  of  the  rate  provided  tot 
single-deck  cars  of  the  same  length.  If  the  company  can  not  famish  doable- 
deck  eqaipment  and  shipments  move  in  single-deck  cars,  rates  provided  tot 
the  latter  will  be  charged. 

There  was  no  claim  in  this  case  that  the  defendant  at  the  time 
named  had  double-deck  cars  at  the  point  of  shipment  which  could 
have  been  used  in  these  shipments.  The  mere  &ct  that  rates  cm 
shipments  of  sheep  over  the  Northern  Pacific  Railway  and  the  Great 
Northern  Bailway  westbound  to  Tacoma  may  have  been  less  than 
from  California  points,  and  that  there  may  have  been  a  difference 
between  the  rates  on  cattle  on  the  Southern  Pacific  northbound  and 
the  rates  on  sheep  in  double-deck  cars,  is  not  deemed  sufficient  to 
establish  that  the  rates  charged  <m  these  shipments  were  unjust  or 
unreasonable. 

Upon  all  ihe  facts  in  the  case  the  conclusions  of  the  Commissicm 
are  that  the  complainant  is  not  entitled  to  reparati<m  and  the  cmnr 
plaint  must  be  dismissed.    It  will  be  so  ordered. 
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No.  1726. 

WOODWARD  &  DICKERSON 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  ET  AL. 


Decided  June  tS,  1909. 


Pedtkm  for  rehearing  of  the  prior  decision  of  the  GommiaBion  in  this  case  relative 
to  limitation  upon  actions  for  recovery  of  money  damages  denied. 

Wmiam  A.  NcrOuutt  for  petitioner,  Louisville  &  Nashville  Rail- 
road Company. 

RSFOBT  OF  THB  COMMISSION  UPON  PETITION  FOB  RrHKARINQ. 

Enapf,  Chairman: 

The  defendant,  Louisville  &  Nashville  Railroad  Company,  has 
filed  a  petition,  and  submitted  argument  in  support  thereof,  asking 
for  rehearing  and  modification  of  the  Commission's  order  in  the 
aboTe-entitled  proceeding,  15 1.  C.  C.  Rep.,  170,  upon  the  ground  that 
the  Commission  erred  in  its  construction  of  that  portion  of  the  amend- 
ment to  the  act  approved  June  29,  1906,  placing  a  Umitation  upon 
actions  before  the  Commission  for  the  recovery  of  money  damages, 
which  reads  as  follows: 

AU  complaints  for  Uie  recovery  of  damages  shall  be  filed  with  the  Commission 
within  two  years  from  the  time  the  cause  of  action  accrues,  and  not  after,  and  a  peti- 
tion  for  the  enforcement  of  an  order  for  the  payment  of  money  shall  be  filed  in  the 
circuit  court  within  one  year  from  the  date  of  the  order  and  not  after:  Provided,  That 
daima  accrued  prior  to  the  passage  of  this  act  may  be  presented  within  one  year. 

The  shipments  involved  in  this  case  were  made  in  November  and 
December,  1905,  and  the  payment  of  freight  charges  was  made  to 
the  delivering  carrier  on  December  26,  1905.  Complaint  was  filed 
with  the  Commission  September  5,  1907,  less  than  two  years  after 
the  cause  of  action  accrued,  but  more  than  one^  year  after  the  passage 
of  the  amendment  referred  to.  The  defendant  contends  that  the 
claim  is  barred  because  not  presented  to  the  Commission  within  one 
year  after  the  passage  of  the  law,  and  bases  its  argument  upon  the 
proviso  in  the  clause  establishing  the  limitaticm. 

17 1.  C.  C.  Rep. 


10  nrrsBSTATE  commerce  commission  bbpobts. 

The  question  raised  has  abeady  been  decided  by  the  Commission  in 
seyeral  cases  bearing  upon  the  application  of  the  limitation  (Nicola 
SUme  <k  Myers  Co.  v.  L.  <k  N.  B.  B.  Co.,  14 1.  C.  C.  Rep.  206;  JSKZe  cfc 
Morgan  Co.  y.  Deepwater  By.  Co.,  15  I.  C.  C.  Rep.  235),  and  it  is 
unnecessary  at  this  time  to  repeat  the  reasoning  which  leads  the  Com- 
mission to  the  conclusion  therein  announced.  It  is  sufficient  to  say 
that,  after  careful  consideration  of  the  aigument  presented  by  de- 
fendant, the  Commission  adheres  to  the  construction  of  the  statute 
announced  in  the  cases  above  cited  and  in  the  present  proceeding. 
Prior  to  the  enactment  of  the  amendment  of  1906,  apparently  the 
Umit  upon  actions  for  money  damages  before  the  Commission  de- 
pended upon  the  statute  of  the  state  in  which  the  cause  of  action  arose. 
But  having  established  a  new  limitaton  of  two  years,  it  is  apparent 
that  many  claims  not  barred  at  tiiat  time  would  have  been  barred 
before  they  could  be  filed,  had  not  the  Congress  inserted  the  proviso 
in  question.  It  has  therefore  seemed  to  us  more  reasonable  to  assume 
that  the  Congress  intended  to  give  one  year  within  which  there  might 
be  presented  to  the  Commission  claims  valid  prior  to  the  approval  of 
tiie  law,  but  which  would  thereupon  have  been  barred  without  notice, 
than  to  assume  tiiat  the  Congress,  in  respect  of  claims  not  barred  by 
the  new  limitation,  should  create  two  classes,  and  say  that  those 
which  accrued  subsequent  to  August  26,  1906,  might  be  presented 
at  any  time  prior  to  the  expiration  of  two  years  from  that  date,  while 
claims  which  accrued  periiaps  immediately  prior  to  the  date  men-* 
tioned  could  be  presented  only  within  one  year  thereafter.  Hie 
petition  for  rehearing  is  therefore  denied,  and  it  will  be  so  ordered. 
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No.  2414. 

AMERICAN  TRtJST  &  SAVINGS  BANK,  TRUSTEE  IN  BANK- 
RUPTCY FOR  THE  METALS  EXTRACTION  &  REFINING 
COMPANY, 

V. 

emCAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY. 


8tihmiU&i  April  27, 1909^    Bedded  June  t9, 1909. 


Oomplainant  ahipped  16  cmrloads  of  mill  cindera  from  Chicago  to  Omaha,  chaiges  being 
aasoMod  at  the  rate  of  $2  per  net  ton.  The  tariff  was  subaequently  amended  so  at 
to  provide  for  the  aaMSBment  of  charges  per  groBS  ton.    Reparation  awarded. 

• 

Frank  H.  Jones  for  complainant. 
WiUiam  Ellis  for  defendant. 

Repobt  of  the  Commission. 

Lane,  Oommissumer: 

In  August,  1908,  the  Metals  Extraction  &  Refining  Company 
shipped  16  carloads  of  mill  cinders  from  Chicago,  HI.,  to  Omaha, 
Nebr.,  via  defendant's  line,  charges  being  assessed  at  the  published 
rate  of  $2  per  net  ton,  or  in  the  total  amount  of  SI  ,499.50.  It  appears 
that  the  provision  in  the  tariff  that  the  rate  should  be  assessed  per 
''net  ton"  was  in  error,  and  that  soon  after  the  shipment  in  question 
amendment  was  made  so  a3  to  provide  for  the  assessment  of  charges 
at  the  rate  of  $2  per  ''gross  ton  of  2,240  pounds."  We  find  that  the 
rate  of  $2  per  net  ton  charged  on  the  shipments  in  question  was 
unreasonable,  and  that  a  reasonable  rate  therefor  would  have  been 
$2  per  gross  ton.  Reparation  will  be  awarded  in  the  amount  of 
$160.66,  with  interest  from  the  date  of  payment  of  the  freight  charges. 
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No.  2224.     ^ 
ANDERSON,  CLAYTON  &  COMPANY 

V. 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY  ET  AL. 


SuhmitUd  Ma^  to,  1909.    Decided  Jumt9, 1909. 


Complainant  ahipped  125  bales  of  cotton  from  Lawton,  Okla.,  to  Chickaiha,  Olda., 
for  concentration  and  fubeequent  reahipment.  Defendants'  tarifii  provided  that 
on  reahipment  from  the  concentration  punt  the  throng  rate  from  point  of  origin 
to  final  destination  would  be  protected.  Consignment  was  destroyed  by  fire  while 
standing  upon  the  platform  of  the  compress  at  Chickasha.  C<nnplaint  seeking 
vefand  of  the  local  chaigee  collected  for  the  movement  from  Lawton  to  Chickasha 
oismisseQ* 

Benjamin  Clayton  for  complainant. 
E.  B.  Peiree  for  defendants. 

Report  or  the  Commibsiok. 

Lake,  Commisnoner: 

Complainant  shipped  125  bales  of  cotton  via  line  of  defendant,  St. 
Louis  &  San  Francisco  Railroad  Company,  from  Lawton,  Okla.,  to 
Chickasha,  Okla.,  in  FelNiiary  and  March,  1907,  for  concentration. 
Charges  were  collected  at  the  local  rate  of  $1.50  per  bale,  or  in  the 
total  amount  of  $187.50.  At  the  time  of  movement  defendants'  tan& 
provided  that  on  reshipment  to  final  destination  the  through  rate 
from  the  point  of  origin  would  be  protected.  On  April  11,  1907, 
consignment  was  destroyed  by  fire  while  standing  on  the  platform  of 
the  compress  at  Chickasha,  damages  being  recovered  by  the  com- 
plainant for  the  value  of  100  bales  computed  at  the  concentration 
point.  Reshipment  to  final  destination  tiius  being  prevented,  the 
complainant  seeks  in  this  proceeding  to  recover  the  amount  of  the 
chaiges  collected  for  the  movement  from  Lawton  to  Chickasha, 

It  is  apparent  that  this  complaint  is  altogether  without  merit. 
Transit  privileges  are  allowed  upon  the  theory  that  the  inbound 
shipment  may  be  stopped  and  the  identical  frright,  or  its  product, 
or  its  exact  equivalent  of  the  same  commodity  moving  into  the 
transit  point  under  the  same  privilege,  may  be  shipped  to  ultimate 
destination  under  the  through  rate  from  point  of  origin.  If  for  any 
reason  reshipment  becomes  impossible,  the  carrier  is  under  no  obli- 
gation to  refund  the  charges  collected  for  the  movement  to  the  transit 
point.    An  order  will  be  issued  ^Mmiflfting  the  complaint. 
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No.  2336. 

HERBERT  E.  HAVEMEYER  AND  NORRIS  H.  MUNDY,  CO- 
PARTNERS TRADING  UNDER  THE  FIRM  NAME  OF 
W,  A.  HAVEMEYER  &  COMPANY, 

V. 

UNION  PACIFIC  RAILROAD  COMPANY  ET  AL. 


Submitted  AprU  12,  1909.    Decided  June  tU  1909. 


Detaidants*  tbroagh  class  rate  of  741  cents  per  100  pounds  exacted  for  the 
transportation  of  three  carloads  of  sugar  from  Baton,  Ck>lo.,  to  Decatur,  IlL, 
found  excessiye  to  the  extent  that  it  exceeded  a  subsequently  established 
joint  through  rate  of  821  cents  per  100  pounds.   Reparation  awarded. 

McKenney  <&  Flannery  for  complainants. 

/.  A.  Munroe  for  Union  Pacific  Railroad  Company. 

F.  B.  Bowes  for  Illinois  Central  Railroad  Company. 

Report  of  the  Commission. 

Hablan,  Commissioner: 

The  ccmplainants,  who  are  copartners  doing  business  as  brokers 
and  agents  for  dealers  in  sugar  and  other  commodities,  with  their 
principal  oflSce  at  Chicago,  have  entered  into  a  stipulation  with  the 
defendants  herein  in  which  the  facts  of  this  case  are  set  forth  sub- 
stantially as  follows: 

The  shipments  in  question  were  three  carloads  of  sugar,  weighing 
202,000  poimds,  and  moved  on  August  30  and  September  7  and  11, 
1907,  from  Eaton,  in  the  state  of  Colorado,  destined  originally  to 
Chicago,  but  reoonsigned  by  the  shipper  while  the  cars  were  in  transit 
to  Decatur,  in  the  state  of  Illinois.  The  defendants'  tariffs  con- 
tained a  rule  permitting  such  reconsignment  There  was  in  effect  at 
the  time  a  joint  throu^  rate  of  32^  cents  per  100  pounds  on  sugar  in 
carloads  from  Eaton  to  Decatur,  but  the  rate  was  not  applicable  over 
the  line  of  the  defendant,  the  Illinois  Central  Railroad  Company. 
The  freight  charges  which  the  defendants  demanded  and  the  com- 
plainant paid  under  protest  were  assessed,  therefore,  at  a  through 
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class  rate  of  74}  cents  per  100  pounds  published  in  another  tariff  to 
which  all  the  defendants  were  parties.  Subsequently,  on  July  7, 1908, 
the  rate  of  82^  cents  was  made  to  apply  by  the  Olinois  Central  to 
Decatur,  and  that  rate  b  now  the  lawful  rate  on  such  shipments  over 
the  route  by  which  these  carloads  moved. 

On  the  facts  appearing  of  record,  which  have  been  fully  verified, 
we  find  that  the  through  rate  of  74}  cents  was  excessive  to  the  extent 
that  it  exceeded  32}  cents  per  100  pounds,  and  that  82}  cents  will  be 
a  reasonable  rate  tor  the  future.  We  further  find  that  the  com- 
plainant is  entitled  to  reparation  in  the  sum  of  $848.40,  with  interest, 
being  the  difference  between  $1,501.90,  the  total  charges  actually  col- 
lected, and  the  aggregate  amount  that  would  have  been  collected  on 
the  basis  of  a  rate  of  82}  cents. 

An  order  will  be  entered  accordingly. 
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No,   1063. 

H.  p.  HOOD  &  SONS 

V. 

DELAWARE  &  HUDSON  COMPANY. 


SuhmiUed  Marth  10, 1909.    Decided  June  tS,  1909. 


L  Comi^aiiit  alleged  unjust  diBcrimination,  unreasonable  rates,  and  inadequate 
service  in  transportation  of  milk  from  Poultney,  Vt.,  and  intermediate  stations 
to  Eae^e  Bridge,  N.  Y.,  destined  to  Boston,  Mass.  After  partial  hearing  an 
agreement  covering  all  points  in  controversy  was  filed,  and  a  tariff  was  issued 
based  thereon.  Upon  disagreement  of  parties  as  to  the  interpretation  of  the 
tariff  it  was  Held: 

S.  The  Commission  has  no  authority  to  apjnove  or  enforce  an  agreement  between  car- 
rier and  shipper,  not  will  it  undertake  to  construe  such  an  agreement  nor  to  say 
that  a  tariff  shall  be  isq^ed  in  compliance  therewith. 

5.  Such  an  agreement  may  be  regarded,  and  used  as  evidence  of  an  admission  as 

between  the  parties  executing  it,  of  strong  evidentiary  value,  that  the  rate 
agreed  upon  is  reasonable. 
4.  It  is  the  duty  of  the  Commission  to  establish  just  and  reasonable  rates  available  for 
all  shippers  alike  without  discrimination  in  favcnr  of  any  shipper  by  reason  of  an 
agreement  with  the  carrier. 

6.  The  rates  charged  and  collected  must  be  in  accordance  with  the  tariff  legally 

effective  whether  the  same  was  issued  in  compliance  with  any  private  agree- 
ment with  the  shipper  or  not. 

6.  When  the  language  of  a  tariff  ii  ambiguous  the  agreement  may  be  examined  as  a 

medium  of  explanation  of  the  tariff  to  remove  the  ambiguity. 

7.  When  a  c(»nmodity  ii  purchased  in  and  shipped  from  one  state  to  a  point  in  another 

state  the  transaction  is  indelibly  impressed  with  the  character  of  interstate  com- 
merce, and  the  varioiis  mutations  through  which  the  article  passes  and  the  han- 
dlings which  it  undergoes  while  in  transit  are  merely  incidental  to  the 
movement. 

8.  Every  carrier  by  railroad  that  participates  in  the  carriage  of  any  such  commodity 

or  that  performs  any  part  of  the  tran^wrtation  in  a  continuoiis  passage  from  a 
point  of  origin  in  one  state  to  a  destination  in  another  state  ii  engaged  in 
interstate  commerce  and  subject  to  the  jurisdiction  of  the  act. 

9.  Reparation  will  be  awarded  in  accordance  with  findings  upon  proper  proof  of  ship* 

ments. 

WMppUf  Sears  <k  Ogden  for  complainant, 

Lewis  E.  Cam  for  defendant. 
17 1.  C.  C.  Rep. 
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Repobt  of  thb  Commission. 

CLEiiENTS,  CommisHaner: 

The  complainant,  a  corporation,  is  engaged  in  the  business  of  pur- 
chasing milk  from  the  farmers  at  yarious  points  in  the  New  England 
States  and  New  York,  and  shipping  it  by  railroad  from  the  stations 
where  it  is  assembled  to  the  markets,  mainly  in  the  laige  cities. 

This  case  involves  shipments  of  milk  over  that  branch  of  defend- 
ant's railroad  constituting  a  part  of  the  Rutland  and  Washington 
division,  extending  southward  from  Castleton,  Vt.,  via  Poultney  and 
West  Pawlett,  Vt.,  Salem,  N.  Y.,  and  other  stations,  to  Eagle 
Bridge,  N.  Y. 

On  August  1,  1904,  complainant  b^an  the  business  of  purchasing 
milk  in  the  country  contiguous  to  this  branch  of  defendant's  road, 
and  shipping  it  from  stations  in  Vermont  and  New  York  to  Boeton, 
Mass.,  by  said  route,  under  an  arrangement  with  defendant  to  trans- 
port the  milk  to  Eagle  Bridge,  N.  Y.,  from  West  Pawlett,  Vt.,  a  dis- 
tance of  33  miles,  at  a  minimum  charge  per  car  per  annum  of  $4,000, 
and  from  Poultney,  Vt.,  to  the  same  place,  a  distance  of  45  miles, 
at  a  minimum  charge  per  car  per  annum  of  $4,500,  the  maximum 
load  for  each  car  not  to  exceed  250  cans  of  40  quarts  each.  No  refer- 
ence whatever  was  made  in  this  arrangement  to  the  charge  for  cans 
in  excess  of  250. 

The  shipments  of  milk  were  billed  front  said  stations  to  Ea^ 
Bridge,  where  complainant  inspected  it,  pasteurized  it  if  necessaiy  for 
its  preservation,  provided  refrigeration,  and  transferred  it  to  another 
car  to  be  transported  to  Boston.  If  upon  inspection  any  of  the  milk 
was  deemed  imfit  for  the  Boston  maiket,  it  was  unloaded  and  manu- 
factured into  cheese  or  other  product  at  complainant's  plant  at  Eagle 
Bridge.  The  milk  was  carried  from  Poultney  to  Eagle  Bridge  till 
May,  1905,  on  one  car  at  the  $4,500  rate,  when  it  became  necessary  to 
operate  2  cars,  which  practice  has  continued  to  the  present  time, 
except  for  a  short  period  during  the  summer  of  1906  when  3  cars  were 
employed  for  this  purpose.  The  2  milk  cars  were  handled  on  the 
morning  passenger  train,  picking  up  the  first  one  at  Poultney  and  the 
second  at  an  intermediate  station  between  Poultney  and  Eagle  Bridge. 
In  the  fall  of  1905  defendant  began  operating  a  milk  train  for  dealers 
shipping  milk  from  these  stations  and  others  on  its  Saratoga  division 
to  New  York  City,  starting  from  Eagle  Bridge,  thence  northward  to 
Castleton,  thence  to  Whitehall,  N.  Y.,  via  Saratoga,  to  Albany,  where 
the  milk  was  delivered  to  the  New  Yoi^  Central  for  carriage  to  New 
York  City.  This  service  involved  a  haul  of  empty  cans  in  the  reverse 
direction  of  complainant's  filled  cans,  and  in  the  winter  of  1905  com- 
plainant's loaded  cars  were  detached  from  the  regular  passenger  train 
and  attached  to  this  New  Yoi^  milk  train  returning  empty  cans  as  far 
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as  Eagle  Bridge.  This  method  of  operating  complainant's  milk  cars 
was  unsatisfactory,  and  resulted,  as  fully  conceded  by  defendant,  in  an 
entirely  inadequate  service. 

Operations  were  carried  on  imder  this  arrangement  till  May  1, 1906| 
but  in  November,  1905,  complainant  was  advised  that  beginning 
May  1,  1906,  the  rate  would  be  $7,300  per  car  per  year,  for  one  year, 
from  Poultney  and  intermediate  stations  to  Eagle  Bridge,  cars  to  be 
run  in  the  regular  milk-train  service,  the  maximimi  nimiber  of  cans 
to  be  250,  excess  loaded  in  each  car  to  be  at  the  rate  of  8  cents  per 
can,  or  as  an  alternative  proposition  complainant  was  quoted  a  rate 
of  16  cents  per  can  regardless  of  nimiber  shipped  or  nimiber  of  cars. 
Complainant  repUed,  ''We  expect  to  pay  the  new  rate  per  car  com- 
mencing on  that  date."  The  bills  for  transportation  for  the  months 
of  May,  June,  and  Jtdy,  1906,  were  paid,  when  complainant  was 
again  advised  that  on  accoimt  of  the  passage  by  Congress  of  the 
Hepburn  Act  the  rate  would  be  16  cents  per  can,  effective  August 
28,  1906,  from  Poultney  to  Eagle  Bridge,  but  from  Salem,  N.  Y.,  to 
Eagle  Bridge  the  rate  per  car  would  be  reduced  from  $7,300  to  $6,500 
to  equalize  the  advance,  making  the  aggregate  for  the  2  cars  not 
over  $20  per  day  each,  or  the  former  $7,300  per  car  per  year  rate, 
and  effective  May  1,  1907,  the  rate  on  the  Salem  car  was  to  be  can- 
celed and  a  rate  of  16  cents  per  can  appUed. 

Estimating  the  volimie  of  business  at  a  carload  of  250  cans  per 
day  from  Poultney  to  Eagle  Bridge,  the  changes  in  these  charges 
were  as  follows: 


1901  to  1906 , 

1900  to  1907 

1907 


For  oar  per 
annum. 


7,300 
14,600 


Per  car  per 
day. 


912.33 
20.00 
40.00 


Per  can. 


OtfUt. 
4.9 

8 
IG 


On  April  30,  1907,  complainant  filed  its  petition  alleging  imjust 
discrimination,  excessive  and  unreasonable  rates,  and  that  the 
service,  facilities,  and  equipment  were  inadequate.  The  defendant 
answered  the  petition  and  admitted  the  original  arrangement,  the 
rates  charged,  and  the  increase  in  said  charges,  but  denied  all  other 
allegations.  A  partial  hearing  of  the  case  was  had  in  New  York 
City  November  26,  1907,  and  shortly  thereafter  complainant  and 
defendant  entered  into  an  agreement  covering  all  the  points  in 
controversy,  and  filed  the  same  with  the  Commission  as  a  proposed 
basis  for  the  adjustment  of  all  the  matters  involved  in  the  conten- 
tion without  further  hearing.  The  agreement  stipulated  that  the 
Commission  should  make  an  order  ''fixing  and  establishing  the 
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rights  and  obligations  of  the  respectire  parties  as  to  the  mattere 
embraced  in  said  petition."  Following  this  agreement  dated  Febru- 
ary 26,  1908,  and  before  final  action  by  the  Commission  upon  the 
stipulation,  defendant  issued  a  tariff,  effective  April  21,  1908,  pur> 
porting  to  be  based  upon  the  terms  o*  the  agreement,  but  iq[>on  a 
statement  of  accoimts  between  complainant  and  defendant  shortly 
after  the  issuance  of  said  tariff  a  controversy  arose  over  the  inter- 
pretation of  both  the  agreement  and  the  tariff  with  respect  to  the 
charges  for  transportation  of  complainant's  milk  for  the  future. 

Another  hearing  was  had  in  Boston  November  27,  1908,  and  oral 
arguments  were  made  in  Washington  February  17,  1909,  and  briefiB 
were  filed  by  counsel  for  both  complainant  and  defendant. 

The  gist  of  the  controversy  now  is,  whether  or  not  the  excess  cans 
not  nimibering  as  many  as  250,  loaded  upon  a  second  car,  shall  be 
charged  the  per  car  rate  of  f  16  or  the  per  can  rate  of  6^  cents. 

The  agreement  upon  this  point  provides:  ''Hood  &  Sons  are  to  pay 
for  the  transportation  of  milk  from  Poultney,  Vt.,  and  intermediate 
stations  to  Eagle  Bridge,  N.  T.,  and  return  of  empty  cans  to  the 
stations  from  which  they  were  shipped,  $16  per  car  per  day;  such 
payment  to  cover  a  maximum  load  of  250  cans  of  40  quarts  each  in 
each  car.  For  cans  in  excess  of  such  maximum  load  Hood  &  Sons 
are  to  pay  a  rate  of  6^  cents  per  can,  which  ratf  is  to  apply  to  cans  in 
excess  of  the  first  maximum  carload  until  the  excess  reaches  an 
additional  maximum  carload  of  250  cans,  and  to  continue  in  that 
way  for  any  additional  maximum  carloads  of  250  cans  that  may  be 
shipped.'' 

Tariff  I.  C.  C.  No.  8765,  issued  March  20,  i908,  effective  April  21, 
1908,  and  now  in  effect,  provides  as  follows: 

From  Ounlmdge,  Gruiville,  Middle  GrmnviUe,  N.  Y.,  Poultney,  Rupert,  Vt, 
Salem,  Shuahan,  N.  Y.,  and  West  FlkwleU,  Vt.,  to  Eagle  Bridge,  N.  Y.,  |16  per  cat 
of  250  canB  or  leai.    Exceee  over  250  cans  to  be  charged  for  at  6)  cents  per  can« 

The  Commission  has  no  authority  to  approve  or  enforce  a  private 
agreement  made  between  shippers  and  carriers  concerning  charges 
for  transportation,  nor  is  it  bound  by  such  an  agreement  when  the 
reasonableness  of  such  charges  are  challenged  in  the  mode  prescribed 
in  the  act.  It  follows  afartiari  that  the  Commission  will  not  under- 
take to  interpret  or  construe  an  agreement  nor  to  determine  its 
legal  effect,  nor  to  say  that  a  tariff  shall  be  issued  in  compliance 
therewith.  The  force  and  effect  of  such  agreements  as  fixing  obli- 
gations between  the  parties  thereto  are  to  be  determined  by  the 
courts,  but  under  our  rules  of  practice  they  may  be  r^arded  and 
used  as  evidence  so  far  as  pertinent  to  questions  which  the  Commis- 
sion may  determine,  and  it  is  desirable  that  the  facts  be  thus  agreed 
upon  whenever  practicable.    When  the  parties  thereto  agree  upon  a 
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ratOi  said  agreement  may  be  regarded  as  an  admission  as  between  tiie 
parties  executing  it  of  strong  evidentiary  value  that  the  rate  agreed 
upon  is  reasonable,  and  such  evidence  will  be  considered  by  the  Com- 
mission together  with  all  other  facts,  circumstances,  and  conditions 
that  may  reasonably  apply  to  the  matters  under  investigation,  keep- 
ing in  view  all  interests  involved,  and  its  duty  to  establish  just  and 
reasonable  rates  available  for  all  shippers  alike  without  discrimina- 
tion in  favor  of  any  particular  shipper  by  reason  of  an  agreement 
with  the  carrier. 

On  the  other  hand  the  Conmiission  is  expressly  authorized  and 
empowered  to  pass  upon  the  reasonableness  of  a  charge  for  transpor- 
tation or  the  reasonableness  of  any  regulation  or  practice  affecting 
such  charge,  expressed  in  a  tariff  issued  by  any  carrier  subject  to 
the  provisions  of  the  act.  The  rates  charged  and  collected  must  be 
in  accordance  with  the  tariff  legally  effective  whether  in  compliance 
with  any  private  agreement  with  the  shipper  or  not,  and  the  Conmiis- 
sion must  therefore  look  to  the  provisions  of  the  tariff  to  ascertain 
tiie  rate  that  has  been  challenged  or  the  reasonableness  of  any  reg- 
ulations or  practices  affecting  such  rates,  and  to  determine  and 
prescribe  upon  consideration  of  all  the  evidence  what  wiU  be  a 
reasonable  charge  to  be  thereafter  observed  and  what  regulation  or 
practice  is  fair  to  be  thereafter  followed. 

Where  the  language  of  a  tariff  is  ambiguous  in  its  specifications, 
and  when  there  is  a  reasonable  doubt  as  to  its  true  import  and  mean- 
ing, the  agreement  may  be  examined  and  employed  as  a  medium  of 
explanation  of  the  tariff  to  remove  the  ambiguity;  but  in  this  case 
the  tariff  speaks  with  reasonable  clearness,  though  it  may  or  may  not 
conform  Uterally  to  the  terms  of  the  agreement.  Taking  into  con- 
sideration all  the  evidence,  obviously  the  purpose  was  to  make  a  car 
rate,  and  that  a  single  car  should  be  the  unit  for  the  measurement 
of  the  service,  and  the  excess  referred  to  clearly  means  excess  of  cans 
over  its  load  of  250  upon  the  same  car,  as  it  is  impracticable  in  ship- 
ping cans  of  milk  from  different  stations  to  require  an  exact  number 
of  cans  to  be  placed  upon  a  car  short  of  the  absolute  limit  of  the 
capacity,  and  while  a  number  may  be  specified  as  an  approximate 
load  for  the  purpose  of  applying  a  certain  rate  to  that  number,  pro- 
vision must  be  made  for  a  variable  number  of  cans.  The  car  having 
been  designated  as  the  unit  of  service  upon  which  complainant  has 
the  right  to  load  at  least  250  cans,  it  is  no  fault  of  the  carrier,  and 
but  little,  if  any,  saving  of  expense  to  it  when  complainant  does  not 
secure  a  full  load.  Should  there  not  be  in  the  first  car  as  many  as 
250  cans,  complainant  would  hardly  contend  for  the  6^  cents  can  rate. 

The  record  shows  that  the  milk  was  shipped  by  complainant  to 

Boston,  Mass.,  and  the  contention  of  defendant  that  the  Commission 
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has  no  jurisdiction  of  its  carriage  from  Salem,  N.  Y.,  to  Eagle  Bridge, 
N.  Y.,  under  the  circumstances  of  this  case,  is  without  merit,  except 
as  to  shipments  originating  in  New  York,  the  transportation  of  which 
actually  and  finally  terminated  at  Eagle  Bridge. 

The  general  course  of  the  trade  carried  on  by  complainant  inyolyee 
the  purchase  of  milk  at  various  points  in  Vermont  and  New  York 
and  its  transportation  via  Eagle  Bridge,  N.  Y.,  over  the  lines  of 
the  defendant  and  the  Boston  &  Maine  Raiht>ad  to  ultimate 
destination  in  Boston,  Mass.  Such  a  course  of  business  creates  a 
current  of  commerce  among  the  states,  and  the  inspection  or  pas- 
teurization of  the  milk  at  Eagle  Bridge,  N.  Y.,  or  the  withdrawal  of 
a  portion  of  it  at  that  point  when  found  unmarketable  at  ultimate 
destination,  is  a  part  and  incident  of  such  commerce,  and  does  not 
destroy  the  interstate  character  of  the  shipments  except  as  above 
stated.  When  a  commodity  is  purchased  in  and  shipped  from  one 
state  to  a  point  in  another  state  the  transaction  is  indelibly  impressed 
with  the  character  of  interstate  commerce,  and  the  various  mutations 
through  which  the  article  passes  and  the  handlings  which  it  undergoes 
while  in  transit  are  merely  incidental  to  the  movement,  and  every 
carrier  by  railroad  that  participates  in  the  carriage  of  any  such 
conmiodity  or  that  performs  any  part  of  the  transportation  in  a 
continuous  passage  from  a  point  of  origin  in  one  state  to  a  prescribed 
destination  in  another  state,  is  engaged  in  interstate  conmierce  and 
subject  to  the  jurisdiction  of  the  act.  Moreover,  defendant's  rates 
to  Eagle  Bridge  on  this  traffic  were  expressly  published  as  both  local 
and  proportional  rates,  therefore  as  to  that  part  of  the  traffic  which 
moves  on  from  Eagle  Bridge  to  Boston,  they  are  the  separately  estab- 
lished rates  of  defendant  for  its  haul  to  Eagle  Bridge  on  the  throu^ 
interstate  movement  from  points  of  origin  to  Boston. 

Having  under  review  all  the  evidence  adduced  in  the  investiga- 
tion of  this  case  it  is  the  opinion  of  the  Commission  that  the  rates 
established  by  defendant  for  the  transportation  of  milk,  in  tari£F  I.  C. 
C.  No.  8765,  effective  April  21,  1908,  as  hereinbefore  set  forth,  are 
just  and  reasonable,  and  that  the  defendant  should  maintain  rates 
not  in  excess  thereof  for  a  period  of  not  less  than  two  years  from  the 
effective  date  of  the  order  made  herein. 

In  regard  to  the  less-than-carload  can  rate  on  shipments  of  milk 
from  Poultney  and  intermediate  stations  to  Eagle  Bridge  for  the 
Boston  market,  it  is  the  view  of  the  Commission  that  a  rate  some- 
what higher  than  the  rate  per  can  when  transported  in  carloads  is 
justified,  but  such  less-than-carload  rate  per  can  should  bear  a  rea- 
sonable and  proper  relation  to  the  carload  rate.  As  applied  to  the 
traffic  here  involved  moving  from  points  of  origin  in  Vermont  and 

New  York,  ultimately  to  Boston,  the  defendant's  rate  to  Ea{^ 
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Bridge  is  a  proportional  for  a  comparatively  small  part  of  the  entire 
haul  and  in  the  nature  of  a  division  of  the  through  charge  therefor. 
Taking  into  consideration  all  the  facts  disclosed  by  this  investigation, 
it  is  the  opinion  of  the  Conmiission  that  the  defendant's  rate  of  16 
cents  per  can  of  40  quarts  each  on  shipments  less  than  carloads  from 
Poultney,  Vt.,  and  intermediate  stations  to  Eagle  Bridge,  N.  Y.,  is 
unreasonable  and  imjust  to  the  extent  that  the  same  exceeds  10  cents 
per  can  on  this  traffic  when  destined  to  Boston  markets. 

The  complainant  is  entitled  to  reparation  for  the  amoimt  of  the 
difference  between  the  former  rates  paid  for  transportation  of  the 
milk  and  the  rates  found  to  be  reasonable  herein,  on  shipments  made 
since  November  1,  1907,  except  upon  shipments  originating  at  sta- 
tions in  New  York  the  transportation  of  which  actually  and  finally 
terminated  at  Eagle  Bridge,  N.  Y.,  upon  proper  proof  to  be  adduced 
before  the  Conunission.  If  the  parties  can  agree  upon  the  amount  of 
reparation  due  on  the  basis  hereinbefore  stated,  they  may  submit  a 
stipulation  in  respect  thereto  which  the  Commission  will  consider 
before  making  an  order  fixing  the  amoimt  of  reparation.  An  ex- 
amination of  the  tariff  schedules  on  file  in  this  office  indicates  that 
some  of  the  arrangements  hereinbefore  referred  to  between  the  com- 
plainant and  defendant  affecting  the  charges  paid  and  received 
for  the  transportation  of  complainant's  milk  were,  during  a  portion 
of  the  time  since  the  business  began,  at  variance  with  the  lawful 
rates.  Whatever  steps  it  may  be  our  duty  to  take  upon  a  fuller 
development  of  the  facts  in  this  respect  it  is  not  necessary  in  this 
report  to  make  further  reference  thereto  except  to  say  that  nothing 
herein  said  is  to  be  understood  as  in  anywise  approving  or  excusing 
any  of  these  arrangements  not  in  harmony  with  the  law. 

An  order  will  be  entered  in  accordance  with  the  views  expressed 
herein. 
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No.  1945. 

GERMAIN  COMPANY 

V. 

NEW  ORLEANS  &  NORTHEASTERN  RAILROAD  CX)MPANT 

ET  AL. 


SubmiUed  Manh  29. 1909.    Decided  June  tt,  1909. 


1.  A  through  rate  regularly  pubtiflhed  between  two  pmnts  and  available  under  the 

tariff  over  several  different  routes  is  not  nullified  as  to  one  such  route  by  the 
Mlure  of  the  participating  carriers  to  agree  upon  divisions  over  that  route. 

2.  Reparation  awarded  to  complainant  on  account  of  a  rate  overcharge  and  to  cover 

transfer  and  demurrage  charges  accruing  because  of  the  refusal  of  the  delivering 
line  to  receive  a  car  from  its  connection. 

IF.  /.  Herman  for  complainant. 

Ed.  Baxter  and  R.  Walton  Moore  for  New  Orleans  &  Northeastern 
Railroad  Company,  Alabama  Great  Southern  Railroad  Company, 
and  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Company. 

F.  C.  Baird  for  Bessemer  &  Lake  Erie  Railroad  Company. 

8.  P.  Shane  for  Erie  Railroad  Company. 

Report  of  the  Coioossion. 

Harlan,  Commissioner: 

The  facts  involyed  here  have  been  carefully  set  forth  in  a  stipula- 
tion by  the  parties  to  the  controversy,  from  which  the  details  essen* 
tial  to  an  imderstanding  of  a  somewhat  peculiar  situation  may  be 
stated  as  follows : 

On  about  June  15,  1907,  the  complainant,  the  Germain  Company, 
a  manufacturer  and  dealer  in  lumber,  with  an  office  at  Pittsburg, 
delivered  to  the  first-named  defendant  at  Ellisville,  in  the  state  of 
Mississippi,  a  shipment  of  lumber  weighing  46,200  pounds,  and  re- 
ceived its  bill  of  lading  providing  for  its  carriage  to  Greenville, 
tn  the  state  of  Pennsylvania,  and  delivery  there  to  the  complain- 
ant on  the  tracks  of  the  Bessemer  &  Lake  Erie  Railroad  Com- 

ny.    In  due  time  the  car  was  received  at  Cincinnati  by  the  Erie 

tboad  Company,  and  was  hauled  thence  to  Shenango,  in  the  state 
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of  Pennsylyaniai  arriying  there  on  July  6,  1907.  There  is  no  phys- 
ical connection  between  the  tracks  of  the  Erie  and  the  Bessemer  & 
Lake  Erie  at  Greenville,  the  nearest  junction  of  the  two  lines  being 
at  Shenango.  Upon  the  arrival  of  the.  car  at  the  latter  point  the 
local  agent  of  the  Erie  notified  the  local  agent  of  the  Bessemer  & 
Lake  Erie  of  the  receipt  of  a  carload  of  lumber  consigned  to  the  com- 
plainant at  GreenviUe  and  also  advised  him  that  delivery  had  been 
requested  on  the  tracks  of  his  line.  He  also  gave  notice  that  the 
shipment  was  held  on  the  Erie  tracks  at  Shenango  subject  to  the 
orders  of  the  Bessemer  &  Lake  Erie.  This  notice  was  received  by 
the  agent  of  the  latter  line  on  the  very  day  on  which  the  car  arrived 
at  Shenango.  On  the  day  following  the  Bessemer  &  Lake  Erie  for- 
mally refused  to  take  delivery  of  the  car  on  the  ground  that  the  com- 
plainant could  not  be  foimd  at  Greenville.  Thereupon  the  local 
agent  of  the  Erie  Railroad  Company  made  efforts  through  various 
lumber  merchants  and  banks  at  GreenviUe  to  get  some  information 
about  the  consignee,  but  was  advised  that  no  such  concern  as  the 
Germain  Company  was  known  there.  These  inquiries  were  pursued 
actively  from  July  6  to  July  11. 

As  a  matter  of  fact  the  complainant  had  sold  the  lumber  to  the 
Bessemer  &  Lake  Erie  Railroad  Company  and  had  undertaken  to 
make  delivery  at  Greenville,  and  to  pay  all  charges  through  to  that 
point.  On  June  17,  being  only  two  days  after  the  shipment  had 
moved  from  EUisville,  the  complainant  forwarded  to  the  agent  of 
the  Bessemer  &  Lake  Erie  at  Greenville  an  order  described  in  the 
stipulation  as  a  railway  delivery  order.  This  document  authorized 
the  delivery  of  the  lumber  to  the  chief  engineer  of  the  Bessemer  & 
Lake  Erie  Railroad  Company.  That  the  shipment  was  intended 
for  that  company  was  not  indicated,  however,  on  the  bill  of  lading, 
nor  was  the  fact  brought  to  the  attention  of  any  of  the  carriers  par- 
ticipating in  the  movement,  including  the  Erie,  imtil  August  13, 
1907,  and  then  only  as  the  result  of  inquiries  that  had  been  set  on 
foot  by  the  latter  company  to  ascertain  the  complainant's  address. 
As  soon  as  these  inquiries  reached  the  Germain  Company,  it  explained 
that  the  lumber  was  for  delivery  to  the  Bessemer  &  Lake  Erie  Rail- 
road Company;  and  thereupon  the  Erie  turned  the  shipment  over 
to  that  company  at  Shenango,  and  it  thus  reached  Greenville  and 
delivery  was  tendered  to  its  chief  engineer  on  August  19. 

The  shipment  from  EUisville  was  made  in  a  Seaboard  Air  Line  car 
and  the  lumber  remained  in  that  car  at  Shenango  from  July  6  to 
August  3,  when)  in  order  to  release  the  car  and  stop  the  run- 
ning of  per  diem  charges,  the  Erie  transferred  the  lumber  to  one  of  its 
own  cars.  The  cost  of  the  transfer  was  $9,  and  the  payment  of  this 
amoimt  by  the  complainant  was  insisted  upon.     Another  charge 
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which  the  complainant  was  compelled  to  pay  was  a  bill  of  $31  for 
car  service  assessed  by  the  Erie  for  the  detention  of  the  car  on  its 
tracks  at  Shenango  imtil  August  16.  In  addition  to  these  two  items, 
the  complainant  was  compelled  to  pay  the  freight  chai^ges  from 
Shenango  to  Greenville,  amoimting  to  $13.86.  The  charges  from  the 
point  of  origin  to  Shenango  were  assessed  at  $147.87.  The  total 
charges  on  the  movement  amounted,  therefore,  to  $201.73,  but  the 
petitioner  insists  that  the  item  of  $147.87  was  the  only  item  that 
could  lawfully  be  assessed  against  it  imder  the  circiunstances,  and 
that  there  was  therefore  an  overcharge  on  the  shipment  of  $53.86. 
For  this  amount  it  asks  for  a  reparation  order. 

There  was  in  effect  from  EUisville  to  Shenango  a  rate  of  32  cents 
per  100  pounds,  which  all  the  parties  to  the  proceeding  in  their  stipu- 
lation of  facts  seem  to  agree  was  not  applicable  to  Greenville  over 
the  actual  route  of  the  movement  because  there  were  no  agreed  divi- 
sions among  the  participating  carriers  over  that  route.  A  stipulation 
as  to  almost  any  fact  is  ordinarily  accepted  by  us  as  conclusive;  but  as 
the  Conmiission  is  charged  with  the  enforcement  of  the  lawful  rates  we 
are  not  able  at  all  times  to  accept  the  views  of  the  parties  before  us  as  to 
what  in  fact  is  the  lawful  rate  between  given  points  on  a  specified 
commodity.  And  this  is  such  a  case.  All  the  carriers  participating 
in  the  movement  were  parties  to  a  tariff  naming  a  joint  through  rate 
on  lumber  from  EUisville  to  GreenviUe  of  32  cents  per  100  pounda 
North  of  Cincinnati  the  tariff  specified  no  routing,  and  this,  as  we 
understand  the  law,  left  the  rate  in  effect  over  all  reasonably  direct 
routes  between  the  points  in  question  over  the  lines  of  the  carriers 
lawfully  named  as  parties  to  the  tariff.  The  fact  that  the  carriers, 
by  which  the  rate  had  been  lawfully  published  and  advertised  to  the 
shipping  world  as  the  cost  of  transportation  between  two  given 
points  over  all  reasonably  available  routes,  have  neglected  or  failed 
to  agree  upon  divisions  of  the  rate  over  one  of  the  routes  can  not  be 
accepted  by  the  Conmiission  as  equivalent  to  a  nullification  of  the 
published  through  rate  over  that  route.  Divisions  are  matters  of 
private  agreement  and  for  that  reason,  generally  speaking,  are  of  no 
special  concern  to  shippers,  nor  are  they  essential  to  legalize  a  pub- 
lished through  rate.  Notwithstanding  the  fact,  therefore,  that 
divisions  had  not  been  agreed  upon  we  find  that  the  rate  of  32  cents 
per  100  poimds  above  referred  to  was  applicable  over  the  actual 
route  of  the  movement  as  a  joint  through  rate  from  EUisville  to 
GreenviUe.  Even  if  the  32-cent  rate,  in  the  absence  of  agreed  divi- 
sions over  the  route  of  the  movement,  could  be  said  as  a  matter  of 
law  not  to  apply  over  that  route,  the  complainant  would  neverthe- 
less have  been  entitled  to  a  final  adjustment  of  the  freight  chaiges  on 
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that  basis;  for  the  defendants  received  the  shipment  without  routing 
instructions  and  ought,  in  such  case,  to  have  forwarded  it  over  a 
route  taking  the  32-cent  rate  instead  of  over  a  route  that  required 
the  collection  of  a  higher  combination  rate  based  on  the  locals  into 
and  out  of  Shenango.  It  follows  that  the  collection  of  $13.86  as 
charges  for  the  movement  from  Shenango  to  Greenville  was  an  over- 
charge and  this  amount  the  complainant  is  entitled  to  recover.  In 
this  connection  it  may  be  well  to  say  that  Greenville  is  but  two  miles 
beyond  Shenango. 

The  complainant,  having  sold  the  lumber  to  the  Bessemer  &  Lake 
Erie  Railroad  Company,  gave  proper  and  prompt  notice,  by  means 
of  a  delivery  order,  to  its  local  agent  at  Greenville  that  the  car  was 
intended  for  dehVery  to  the  chief  engineer  of  that  road.  It  is 
admitted  that  this  notice  was  received  in  due  time.  We  do  not 
see  what  further  steps  or  better  means  the  complainant  could  have 
taken  to  put  the  Bessemer  &  Lake  Erie  on  notice  that  the  car  con- 
tained lumber  purchased  by  it  and  was  for  delivery  to  its  chief 
engineer.  As  the  car  was  destined  to  Greenville  we  do  not  see  that 
the  complainant  is  fairly  chargeable  with  any  neglect  or  omission  of 
duty  in  not  giving  such  notice  also  to  the  agent  of  the  Bessemer  & 
Lake  Erie  at  Shenango.  There  were  apparently  several  lines  that 
could  have  taken,  the  car  from  Cincinnati  by  reasonably  direct  routes 
to  junction  points  with  the  Bessemer  &  Lake  Erie;  the  complainant 
had  given  no  routing  instructions,  and  therefore  had  no  reason  to 
know  that  the  car  would  get  into  possession  of  the  Erie  Railroad  and 
would  pass  through  Shenango  on  its  way  to  Greenville.  Under  all 
the  circiunstances  it  is  clear  that  the  additional  charges  imposed 
upon  the  shipment  resulted  from  no  neglect  or  fault  on  the  part  of 
the  complainant. 

On  the  whole  record  we  have  reached  the  conclusion,  and  so  find, 
that  the  Bessemer  &  Lake  Erie  Railroad  Company  was  solely  at 
fault  in  the  premises  and  is  liable  to  the  complainant  for  the  sum  of 
$53.86,  with  interest,  being  the  excess  charges  which  the  complain- 
ant was  compelled  to  pay  at  destination  because  of  the  refusal  of 
the  Bessemer  &  Lake  Ekie  to  accept  the  car  at  Shenango  when 
properly  tendered  to  it  by  the  Erie  Railroad  Company.  The 
order  to  be  entered  will,  of  course,  provide  that  the  Bessemer  &  Lake 
Erie  shall  have  recourse  on  its  connections  for  a  proper  division  of 
the  through  chaiges  on  this  shipment,  assessed  on  the  basis  of  the 
through  rate  of  32  cents  to  GreenviUe,  and  the  Commission  will 
determine  the  amoimt  of  its  division  in  case  of  the  failure  of  the 
defendants  to  agree  upon  the  amount  among  themselves. 

Some  question  is  raised  on  the  record  as  to  the  authority  of  the 
to  make  a  charge  of  $9  for  transferring  the  lumber  to  its  own 
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car  in  order  to  save  per  diem  charges  on  the  foreign  car  in  which  it 
receiyed  the  shipment ;  there  is  also  strong  doubt  in  our  minds  as  to 
the  authority  of  the  Erie  under  its  published  tariffs  to  assess  demur- 
rage charges  on  a  car  detained  on  its  line  because  of  the  refusal  of  its 
connection  to  accept  it  for  moyement  to  destination.  But  neither 
of  these  questions  is  before  us  on  this  record  and  they  are  not  there- 
fore considered.  On  whateyer  basis  those  items  are  finaUy  adjusted 
as  between  the  two  carriers  the  full  burden  must  be  borne  by  the 
Bessemer  &  Lake  Erie,  because  it  alone  was  at  fault  in  the  premisee. 
An  order  will  be  entered  in  accordance  with  these  conclusions. 
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No.  1768. 
GEORGE  L.  MUNROE  &  SONS 

V. 

MICHIGAN  CENTRAL  RAILROAD  COMPANY  ET  AL. 


Submiited  Manh  t4, 1909.    Decided  June  tt,  1909. 


Demmnge  chaigee  collected  on  one  carload  of  ashes  shipped  from  Bay  City,  Mich., 
to  Willianwcm's  siding,  Norfolk,  Va.,  were  without  warrant  of  tariff  authority 
and  thefefore  wrongfully  imposed.    Reparation  awarded. 

George  L.  Munroe  and  George  H.  Munroe  for  complainants. 
J?.  Walton  Moore  for  Norfolk  &  Western  Railway  Company.. 

Report  of  thb  Commission. 

Knapp,  Chairman: 

Complainants  are  dealers  at  Oswego,  N.  Y.,  in  unleached  hard-wood 
ashes,  used  as  fertilizers.  August  24, 1907,  they  shipped  a  carload  of 
ashes  from  Bay  City,  Mich.,  to  '^ Williamson's  siding,  Norfolk,  Va., 
on  Norfolk  &  Southern  Railway"  over  defendants'  lines  of  railway. 
For  reasons  which  hereinafter  appear  delivery  was  not  made  at  Wil- 
liamson's siding  until  twenty-four  days  after  the  arrival  of  the  car  at 
Norfolk.  Complainants  were  required  to  pay  $23  demurrage,  which 
they  did  under  protest,  and  bring  this  complaint  to  recover  what  they 
allege  to  be  an  unreasonable  charge.  The  ashes  weighed  30,000 
pounds  and  moved  under  a  40,000-pound  minimum,  and  the  car  was 
shipped  under  the  following  circumstances : 

The  ashes  were  purchased  by  complainants  at  Bay  City  and  there 
loaded  in  a  car  which  was  tendered  to  the  Michigan  Central.  That 
road  issued  a  bill  of  lading  in  usual  form  containing  the  recital  that 
George  L.  Mimroe  &  Sons  were  the  consignors  and  that  the  property 
was  consigned  to  ''George  L.  Munroe  &  Sons,  Williamson's  siding, 
Norfolk,  Va.,  on  the  Norfolk  &  Southern  Railroad."  This  bill  was 
signed  by  the  agent  of  the  Michigan  Central.  It  was  on  its  face  a 
through  billing  to  destination  and  named  a  through  rate  of  20  cents 
per  100  poimds  on  the  shipment  in  question.  The  car  arrived  at 
Norfolk  September  3, 1907,  and  the  agent  of  the  Norfolk  &  Western 
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addressed,  in  usual  course,  a  }>ostal  card  to  George  L.  Munroe  &  Sons, 
Norfolk,  Va.,  advising  them  of  the  arrival  of  the  car,  and  that  delivery 
would  be  made  on  the  payment  of  $80,  or  20  cents  per  100  poimds. 
The  consignees  were  unknown  to  the  agent  at  Norfolk  and  he  was 
imable  to  locate  them.  September  9  he  made  an  imclaimed  report 
to  the  agent  at  Valley  Crossing,  Ohio,  the  point  of  interchange  with 
the  Hocking  Valley  Railroad,  which  was  the  intermediate  carrier 
between  the  Michigan  Central  and  the  Norfolk  &  Western.  Septem- 
ber 12  the  Norfolk  &  Western  agent  at  Valley  Crossing  notified  the 
agent  of  the  Hocking  Valley  that  the  car  received  from  that  road  was 
at  destination  undelivered  and  imclaimed  and  requested  that  dispo- 
sition orders  therefor  be  furnished.  No  orders  were  received  from  the 
Hocking  Valley.  October  6  the  Imperial  Guano  Company,  of  Nor- 
folk, notified  the  Norfolk  &  Western  agent  at  Norfolk  that  they  would 
handle  the  car,  and  on  October  9  that  concern  paid  the  freight, 
amounting  to  $80,  and  also,  under  protest,  paid  the  demurrage  charge 
of  $23.  They  ordered  delivery  to  the  Norfolk  &  Southern.  It  is 
stated  by  the  Norfolk  &  Western  that  the  car  was  not  turned  over 
to  the  Norfolk  &  Southern  immediately  on  its  arrival  at  Norfolk  for 
delivery  at  Williamson's  siding  for  the  reason  that  the  siding,  which 
is  just  outside  the  switching  district  of  Norfolk,  is  a  prepay  point  on 
the  Norfolk  &  Southern  and  the  charges  up  to  Norfolk  had  to  be  paid 
before  delivery  could  be  there  made. 

It  appears  that  August  15,  1907,  complainants  received  an  order 
from  the  Imperial  Guano  Company  for  15  tons  of  wood  ashes  for  deliv- 
ery to  W.  C.  L.  Williamson,  and  this  shipment  was  consigned  to  com- 
plainants, as  is  the  custom  in  their  business,  to  fill  that  order.  August 
26  complainants  notified  the  Norfolk  &  Southern  agent  at  Norfolk, 
it  appearing  on  the  billing  that  the  point  of  delivery  was  on  the  line  of 
the  Norfolk  &  Southern,  that  on  arrival  of  the  car  the  same  should  be 
delivered  to  W.  C.  L.  Williamson,  Williamson's  siding,  Norfolk,  Va. 
It  fiulher  appears  that  numerous  shipments  of  wood  ashes  had  been 
made  by  complainant  from  Bay  City  for  Williamson's  siding  in 
Norfolk  imder  substantially  similar  billing,  except  that  the  route  was 
over  different  lines,  and  delivery  was  always  promptly  made. 

As  we  see  this  transaction  the  demurrage  chaiges  accrued  throu^ 
no  fault  of  the  shippers.  The  Michigan  Central  gave  them  a  throu^ 
bill  of  lading  at  the  point  of  shipment  on  a  through  rate  to  destina- 
tion. The  demurrage  chaiges  were  collected  by  the  Norfolk  &  West- 
em  for  detention  of  the  car  upon  its  tracks.  It  is  stated  in  behalf  of 
that  carrier  that  delivery  could  not  be  made  by  it  to  the  Norfolk  & 
Southern,  because  chai^ges  were  not  prepaid  to  the  point  of  delivery 
named  in  the  bill  of  lading.    Demurrage  as  a  general  rule  is  assessible 

against  a  carload  shipment  only  at  point  of  origin  or  destination,  or 
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at  a  reconsigning  or  transit  point.  We  see  no  reason  to  doubt  that 
an  intermediate  carrier  by  proper  provisions  in  its  tariffs  may  law- 
fully establish  demurrage  charges  against  a  carload  shipment  which 
it  is  compelled  to  hold  on  its  lines  on  accoimt  of  the  refusal  of  a  con- 
necting line  to  accept  it  for  movement  to  destination  because  charges 
are  not  prepaid ;  but  a  charge  of  this  character  is  not  the  usual  prac- 
tice of  carriers  and  if  established  must  be  published  in  its  tariffs  in 
terms  that  admit  of  no  doubt  or  ambiguity. 

It  is  contended  by  the  Norfolk  &  Western  that  Rule  3  of  its  tariff, 
I.  C.  C.  3057,  makes  provision  for  the  demurrage  charges  assessed  in 
this  case.    The  rule  is  as  follows: 

Unlefli  otherwise  specifically  provided  for  in  these  rules,  cars  held  for  purposes  other 
than  loading  ot  unloading  for  which  the  shipper  or  consignee  and  not  the  carrier  is 
responsible  shall  be  subject  to  car-service  charges  at  the  expiration  of  twenty-four 
hours  from  the  time  of  arrival  at  point  of  stoppage. 

It  is  clear  that  this  rule  has  no  application  to  the  circumstances 
of  this  case,  where  delivery  was  not  made  because  the  shipment  was 
not  prepaid.  We  fail  to  find  any  published  rule  in  the  tariffs  of  the 
Norfolk  &  Western  which  provides  for  a  demurrage  charge  of  the 
character  here  in  question. 

We  hold  that  the  demurrage  charges  in  this  case  were  without  war- 
rant of  tariff  authority  and  therefore  wrongfully  imposed  by  the 
Norfolk  &  Western.    An  order  for  reparation  in  the  sum  of  $23,  with 

interest,  will  be  issued  against  that  carrier  in  favor  of  complainants. 
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No.  1431. 

ACME  CEMENT  PLASTER  COMPANY 

V. 

T.ATTT!  SHORE  &  MICHIGAN  SOUTHERN    RAILWAY 

COMPANY  ET  AL. 


Submitted  January  11, 1909,    Decided  June  t4, 1909, 


1.  The  complaint  in  this  case  alleges  the  unreaeonableness  of  defendants'  carload 

rates  on  the  manufactured  products  of  gypsum  rock  from  Gruid  Rapids,  Mich., 
to  all  points  in  Official  and  Southern  Classification  territory,  the  state  of  Wis> 
consin,  and  that  part  of  Illinois  which  is  in  Western  Classification  territory; 
Held^  That  upon  all  the  &ctB  and  circumstances  disclosed  by  the  record  the 
present  rate  adjustment  can  not  be  found  unreasonable. 

2.  The  Chicago-New  York  base  rate  on  products  of  gypsum  rock  was  raised  June  1, 

1907,  from  22}  cents  to  25  cents  per  100  pounds,  and  on  April  20,  1906,  was 
reduced  to  22}  cents.  This  reduction  took  place  after  the  complaint  was  filed. 
It  appears  that  the  22f-cent  rate  had  been  maintained  for  a  long  time  prior  to 
the  advance  and  has  been  continuously  maintained  since  the  reduction. 
The  defendants  have  made  no  attempt  to  explain  or  justify  this  advance,  and 
the  only  frtct  appearing  in  relation  thereto  is  that  it  was  made  and  enfofx»d 
for  about  eleven  months;  Eeld,  That  under  these  circumstances  the  25-cent 
base  rate  was  imreasonable  as  applied  to  these  commodities,  and  that  on  ship- 
ments made  while  it  was  in  e£fect  complainant  is  entitled  to  reparation.  On 
this  record,  however,  no  order  for  reparation  can  be  made,  but  the  case  will 
be  held  open  to  give  complainant  opportunity  to  make  the  necessary  proof. 

5.  It  is  a  matter  of  common  knowledge  that  freight  rates  are  contn^ed  by  various 

and  varying  conditions,  and  therefore  the  rates  established  in  one  sectkn 
furnish  no  reliable  standard  by  which  to  measure  the  reasonableness  of  rates 
in  another  section  where  dissimilar  conditions  prevail. 
4.  It  is  well  settled  that  the  divisions  accepted  by  a  carrier  can  not  be  taken  as  the 
measure  of  the  reasonableness  of  its  separately  established  rates. 

6.  The  Commission  is  disposed  to  encourage  the  making  of  class  rates  wherever 

practicable,  because  of  their  tendency  to  uniformity  and  stability.  It  is 
<mly  in  cases  where  it  clearly  appears  that  the  inclusion  of  a  given  article 
in  a  class  results  in  unreasonable  charges,  and  a  lower  classification  will  not  meet 
the  demands  of  justice,  that  commodity  rates  are  required  to  be  established. 

6.  It  is  manifest  that  the  rail  carriers  from  Grand  Rapids  ought  not  to  be  required  to 

make  rates  to  meet  water  competition  or  to  equalize  for  complainant  the 
advantages  of  a  business  rival  which  moves  its  product  to  Chicago  by  ita 
own  water  line. 

7.  While  the  amount  shipped  by  a  concern  has  little  or  no  bearing  on  the  question 

of  the  reasonableness  of  the  rates,  it  is  of  some  significance  where  the  shipments 

reach  substantial  proportions. 

17  LCaRep. 


ACMB  OBMBNT  FLA8TEB  CO.  t;.  L.  8.  A  M.  8.  BY.  CO.  81 

8.  H.  Cowan  for  complainant. 

0.  E.  BuUerfiddf  F.  J.  Jerome,  and  Clyde  Brown  for  Lake  Shore  & 
Michigan  SouUiem  Railway  Company. 

James  H.  Campbell  for  Grand  Rapids  &  Indiana  Railway  Com- 
pany; Pennsylvania  Company;  Pennsylvania  Railroad  Company; 
Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Railroad  Company,  and 
Vandalia  Railroad  Company. 

Charles  McPherson  for  Pere  Marquette  Railroad  Company. 

F.  J.  Noonan  for  Grand  Trunk  Western  Railway  Company. 

Report  of  the  Commission. 

Enapp,  Chairman: 

The  complaint  in  this  case  alleges  the  unreasonableness  of  defend* 
ants'  carload  rates  on  the  manufactured  products  of  gypsum  rock 
from  Grand  Rapids,  Mich.,  to  all  points  in  Official  and  Southern 
Classification  territory,  the  state  of  Wisconsin,  and  that  part  of  Illinois 
which  is  in  Western  Classification  territory.    Reparation  is  asked. 

Complainant  is  a  corporation  engaged  in  the  business  of  mining 
gypsum  rock  and  manufacturing  its  products.  The  main  offices  of 
the  company  are  in  St.  Louis,  Mo.  It  has  one  plant  at  Grand  Rapids, 
^diich  was  constructed  in  the  fall  of  1904,  two  in  Texas,  one  in  New 
Mexico,  one  in  Wyoming,  and  two  in  California.  It  owns  or  controls 
lands  near  its  various  plants  which  contain  beds  or  deposits  of  gyp- 
sum rock.  The  rock  is  mined  and  manufactured  into  products  known 
to  the  trade  and  described  in  the  tariffs  of  defendants  by  different 
names,  viz:  adamant  wall  plaster,  calcined  plaster,  dried  mortar, 
fishack  wall  plaster,  land  plaster,  plaster  of  paris,  stucco,  and  wall 
plaster.  For  the  purposes  of  this  report  the  term  "wall  plaster" 
will  be  used  generically  to  include  the  various  products  of  gypsum 
rock  taking  the  rates  which  are  the  subject  of  complaint. 

Gypsum  rock  takes  lower  rates  than  its  products,  is  broken  as  it 
comes  from  the  mine,  sold  in  bulk,  and  largely  used  as  an  ingredient 
in  the  manufacture  of  cement.  No  complaint  is  made  of  rates  on  the 
rock.  The  manufacturing  process  consists  in  boiling  and  pulverizing 
the  rock  as  it  comes  from  the  mine.  Certain  products  require  small 
quantities  of  other  substances.  Practically  all  of  the  output  of  com- 
plainant's plant  at  Grand  Rapids  is  sold  as  wall  plaster  or  shipped  in 
bulk  as  rock.  Wall  plaster  manufactured  by  complainant  and  its 
competitors  is  used  to  plaster  fine  residences  and  large  buildings,  or 
as  a  finish  on  a  coat  of  ordinary  lime  mortar.  It  b  also  used  in  making 
wall  moldings  and  decorations  in  residences,  office  buildings,  and  other 
laige  structures.  Complainant  sells  only  an  unimportant  part  of  its 
product  for  fertilizing  purposes. 

It  costs  about  $2  per  ton  to  mine,  manufacture,  and  prepare  wall 
plaster  for  shipment.    The  product  of  complainant's  plant  at  Grand 
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Rapids  at  the  time  the  complaint  was  filed  and  since  has  sold  at  from 
S3  to  $3.50  per  ton  in  Central  Freight  Association  territory.  It  is 
packed  in  cloth  or  paper  bags  for  shipment  and  can  be  readily  loaded 
to  10  per  cent  above  the  marked  capacity  of  cars.  Manufacturers  of 
wall  plaster  sell  their  product  under  distinctive  or  copyrighted  brands. 
Certain  brands  command  comparatively  hi^  prices  because  of  the 
established  reputation  of  the  product. 

Wall  plaster  has  been  manufactured  in  Grand  Rapids  since  1859. 
There  are  a  number  of  concerns  engaged  in  the  business  at  that  point, 
namely:  Grand  Rapids  Plaster  Company,  Michigan  Plaster  Company, 
American  Cement  Plaster  Company,  Gypsum  Products  Manufactur- 
ing Company,  and  United  States  Gypsum  Company.  Three  and  a 
half  miles  from  Grand  Rapids  are  located  plants  of  the  United  States 
Gypsum  Company  and  the  Michigan  Plaster  Company.  Products  of 
these  plants  take  Grand  Rapids  rates. 

Complainant's  plant  at  Grand  Rapids  has  a  capacity  of  60,000  tons 
of  wall  plaster  per  annimi  and  about  one-half  that  amount  is  manu- 
factured and  sold.  Complainant  ships  from  10  to  15  per  cent  of  the 
total  output  of  wall  plaster  at  Grand  Rapids. 

Deposits  of  gypsum  are  found  east  of  the  Mississippi  River  and 
north  of  the  Ohio  and  Potomac  rivers  at  Grand  Rapids  and  Ala- 
baster, Mich.,  Port  Clinton,  Ohio,  Syracuse  and  Oakfield,  N.  Y.  Wall 
plaster  is  manufactured  at  plants  on  Staten  Island  and  Long  Island, 
N.  Y.,  from  rock  brought  by  water  from  Nova  Scotia  and  from  rock 
mined  at  Syracuse  and  transported  via  canal  and  river.  West  of 
the  Mississippi  gypsum  deposits  are  found  in  Iowa,  Wyoming,  Texas, 
Oklahoma,  and  other  mountain  states  and  in  the  territories.  The 
United  States  Gypsum  Company,  which  is  known  as  the  "trust," 
sells  more  wall  plaster  in  the  territory  in  question  than  any  other 
manufacturer  and  has  plants  at  Fort  Dodge,  Iowa,  Grand  Rapids 
and  Alabaster,  Mich.,  Port  Clinton,  Ohio,  and  Oakfield,  N.  Y. 

At  the  present  time  wall  plaster  moves  from  Grand  Rapids  to  all 
points  in  Central  Freight  Association  territory  on  commodity  rates 
which  are  83}  per  cent  of  sixth  class  rates.  To  Trunk  line  territory 
rates  are  made  according  to  the  Grand  Rapids  percentage  (96)  of  the 
Chicago-New  York  basing  rate.  When  this  complaint  was  filed, 
February  18,  1908,  the  Chicago-New  York  rate  was  25  cents.  This 
rate  became  effective  June  1,  1907,  and  was  an  advance  of  2}  cents 
per  100  pounds  over  the  rate  that  had  previously  obtained  for  a  long 
period.  April  20,  1908,  the  Chicago-New  York  rate  was  reduced  to 
22}  cents,  which  is  the  rate  now  in  effect. 

With  respect  to  Trunk  Line  territory  complainant  contends  thai 
rates  from  Grand  Rapids  to  New  York  should  not  exceed  18  cents  per 
100  pounds,  and  asserts  that  an  18-cent  rate  would  permit  the  Grand 
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Rapids  product  to  compete  at  eastern  consuming  points  with  the 
New  York  and  Ohio  product.  This  very  likely  might  be  the  case 
provided  the  reduction  from  Grand  Rapids  were  not  followed  by 
corresponding  reductions  from  other  points  of  origin.  Rates  from 
Grand  Rapids  to  Trunk  Line  points  and  to  the  Vii^inia  cities  now 
conform  to  the  mileage  scale  which  has  long  been  applied  to  practi- 
cally all  commodities  from  Central  Freight  Association  territory.  It 
is  urged  by  complainant  that  deposits  of  gypsum  in  Official  Classifi- 
cation territory  are  few  in  nimiber  and  so  located  that  commodity 
rates  made  to  meet  the  conditions  existing  at  each  manufacturing 
point  would  result  in  justice  to  each  and  permit  from  each  a  rea- 
sonably wide  distribution.  We  are  not  convinced  of  the  soundness 
of  this  contention.  So  far  as  appears  this  business  is  carried  on  at  the 
several  producing  points  in  this  territory  under  practically  similar  con- 
ditions and  therefore  the  application  of  the  base  rate  on  a  mileage  scale 
presumably  works  out  a  greater  degree  of  relative  justice  as  between 
the  various  plants  than  could  be  expected  to  result  from  commodity 
rates  established  by  the  different  carriers.  While  there  are  some  in- 
equalities resulting  from  the  base  rate  scaled  down  to  points  between 
Chicago  and  New  York,  experience  seems  to  show  that  on  the  whole 
the  present  adjustment  operates  without  imdue  discrimination  be- 
tween different  shippers  and  localities.  Any  considerable  reduction 
in  Grand  Rapids  rat^,  or  such  a  reduction  as  is  asked  by  complainant, 
without  corresponding  reductions  from  other  points,  woidd  apparently 
lead  to  discriminations  which  do  not  now  exist.  Manifestly,  a  reduc- 
tion in  the  Chicago-New  York  rate  followed  by  a  proportionate  re- 
duction to  all  points  based  thereon  would  leave  the  relation  of  rates 
the  same  as  now  and  be  of  little  or  no  benefit  to  complainant.  So 
far  as  Trunk  Line  territory  is  concerned,  shippers  from  Grand  Rapids 
must  do  business  in  competition  with  manufacturers  at  Port  Clinton, 
Oakfield,  and  New  York  City  under  geographical  disadvantages 
which  can  not  well  be  overcome  by  any  proper  adjustment  of  trans- 
portation chaises. 

It  is  alleged  by  complainant  that  the  base  rate  in  question  b  too 
high  and  results  in  unreasonable  charges  from  Grand  Rapids  to  Trunk 
line  points  and  to  the  Virginia  cities.  In  support  of  this  contention 
tables  were  submitted,  showing  a  comparison  of  rates  from  producing 
points  in  the  west  to  certain  Missouri  and  Mississippi  river  and  other 
destinations  with  rates  for  similar  or  less  distances  from  Grand  Rapids 
to  various  destinations  in  Official  and  Southern  Classification  terri- 
tories. From  the  fact  that  these  tables  indicate  that  the  western 
rates  are  lower  per  ton  per  mile  it  is  argued  that  the  rates  in  question 
are  too  high.  But  this  argument  is  of  comparatively  little  weight  in 
the  absence  of  any  disclosure  of  the  circmnstances  imder  which  the 
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western  rates  were  made  or  the  reasons  which  induced  the  western 
carriers  to  accord  them.  It  is  a  matter  of  common  knowledge  that 
freight  rates  are  controlled  by  various  and  varying  conditions,  and 
therefore  the  rates  established  in  one  section  fmnish  no  reliable 
standard  by  which  to  measm*e  the  reasonableness  of  rates  in  another 
section  where  dissimilar  conditions  prevail.  It  appears  that  the  rate 
of  30  cents  per  100  pounds  from  Acme,  N.  Mex.,  to  Baltimore,  Md., 
was  established  at  the  instance  of  complainant  and  on  the  represen- 
tation that  a  large  movement  of  wall  plaster  would  be  induced  thereby 
on  account  of  the  rebuilding  of  the  city  of  Baltimore  after  the  great 
fire  in  1904.  Since  the  complaint  was  filed  this  rate  has  been  in- 
creased 8 J  cents  per  100  pounds. 

The  further  argument  is  made  that  inasmuch  as  rates  from  western 
to  eastern  points  break  at  the  Mississippi  River,  and  the  eastern  roads 
accept  one-half  the  through  rate  as  their  proportion,  the  relatively 
higher  charge  on  this  traffic  from  Grand  Rapids  is  not  justified. 
It  19  stated  that  defendants  accepted  15  cents  per  100  pounds  for 
transporting  wall  plaster  from  St.  Louis  to  Baltimore,  and  this 
amount  scaled  to  Grand  Rapids  would  give  that  point  a  12f-cent 
rate  to  New  York.  The  fact  appears  to  be  as  alleged;  but  this 
15  cents  was  part  of  a  through  rate,  and  it  is  well  settled  that  the 
divisions  accepted  by  a  carrier  can  not  be  taken  as  the  measure  of 
the  reasonableness  of  its  separately  established  rates.  Moreover, 
this  Baltimiore  rate  seems  to  have  been  made  for  special  and  tem- 
porary reasons  and  has  since  been  materially  advanced,  as  above 
stated. 

The  present  rate  from  Grand  Rapids  to  New  York  yields  5.2  miDs 
per  ton  per  mile,  which  is  less  than  the  average  ton-mile  rate  on  aU 
traffic  between  Central  Freight  Association  points  and  Trunk  Line 
points.  Upon  consideration  of  all  the  facts  and  circumstances  we 
are  not  prepared  to  find  that  wall-plaster  rates  from  Grand  Rapids 
to  points  in  Trunk  Line  territory  and  the  Virginia  cities  are  un- 
reasonable. 

This  conclusion  has  reference  to  existing  rates.  As  before  stated, 
the  Chicago-New  York  base  rate  was  raised  June  1,  1907,  from  22 J 
cents  to  25  cents  per  100  pounds,  and  on  April  20,  1908,  was  reduced 
to  22  i  cents.  This  reduction  took  place  after  the  complaint  was 
filed.  It  appears  that  the  22§-cent  rate  had  been  maintained  for  a 
long  time  prior  to  the  advance  and  has  been  continuously  main- 
tained since  the  reduction.  The  defendants  have  made  no  attempt 
to  explain  or  justify  this  advance,  and  the  only  fact  appearing  in 
relation  thereto  is  that  it  was  made  and  enforced  for  about  eleven 
months.  Under  these  circumstances  the  presumption  is,  and  we 
find,  that  the  25-cent  base  rate  was  imreasonable  as  applied  to  this 
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commodity.  On  shipments  made  while  it  was  in  effect  complainant 
is  entitled  to  reparation.  On  this  record,  however,  no  order  for 
reparation  can  be  made,  but  the  case  will  be  held  open  to  give  com- 
plainant opportunity  to  make  the  necessary  proof.  This  proof 
should  consist  of  a  verified  statement  from  complainant's  books 
showing  the  date  and  weight  of  each  shipment,  the  route  over  which 
it  moved,  the  date  when  payment  was  made,  and  the  amount  of  the 
claimed  overcharge.  It  is  suggested  that  shipments  be  grouped  as 
to  routes  and  submitted  to  the  accounting  officers  of  defendants  for 
comparison  and  agreement  as  to  dates,  weights,  etc.  Upon  receipt 
of  such  a  statement  an  appropriate  order  for  reparation  will  be  issued. 

We  now  turn  to  the  question  of  the  reasonableness  of  rates  on  wall 
plaster  from  Grand  Rapids  to  points  in  Central  Freight  Association 
territory.  Rates  to  this  territory  are  made  uniformly  83 J  per  cent 
of  sixth  class.  It  appears  that  prior  to  April  14,  1904,  they  were  73§ 
per  cent  of  sixth  class.  Complainant  contends  that  fixing  the  rate 
on  this  commodity  at  a  certain  per  cent  of  sixth  class  is  not  justified 
either  by  conmiercial  or  transportation  conditions.  It  is  insisted 
that  this  traffic  should  be  accorded  special  conunodity  rates  which 
will  enable  complainant  to  meet  competition  from  Fort  Dodge,  Iowa, 
and  other  points  and  sell  its  products  throughout  a  more  extended 
territory  than  it  claims  to  be  able  to  reach  under  existing  rates.  In 
this  connection  is  to  be  remembered  that  wall  plaster  has  been  pro- 
duced at  and  shipped  from  Grand  Rapids  for  fifty  years.  For  a  long 
period  of  time  it  has  been  carried  in  Central  Freight  Association  terri- 
tory either  at  sixth  class  or  under  commodity  rates  which  are  a  uni- 
form percentage  of  that  class,  and  it  may  be  presumed  that  business 
conditions  have  become  adjusted  to  this  system  and  relation  of  rates. 
It  would  seem  plainly  undesirable  to  disturb  a  method  of  rate  making 
so  long  established  and  so  generally  satisfactory  without  convincing 
proof  of  its  injustice. 

It  is  obvious  that  where  rates  on  a  particular  commodity  bear  a 
uniform  relation  to  rates  of  a  certain  class,  any  inequalities  in  those 
rates  as  between  different  places  are  those  peculiar  to  that  class.  A 
finding,  therefore,  that  rates  on  such  conunodity,  made  to  conform 
to  a  class,  are  relatively  unjust  would  inferentially  condenm  the 
adjustment  with  respect  of  the  entire  class,  and  this  is  also  true  of 
the  reasonableness  of  the  rates.  The  Commission  is  disposed  to 
encourage  the  making  of  class  rates  wherever  practicable,  because  of 
their  tendency  to  uniformity  and  stability.  It  is  only  in  cases  where 
it  clearly  appears  that  the  inclusion  of  a  given  article  in  a  class  results 
in  imreasonable  charges,  and  a  lower  classification  will  not  meet  the 
demands  of  justice,  that  commodity  rates  are  required  to  be  estab- 
lished. 
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The  sole  question  here  is  whether  rates  which  are  83  §  per  cent  of 
sixth  class  are  unjust  and  xinreasonable  as  applied  to  the  transporta* 
tion  of  wall  plaster  from  Grand  Rapids  to  points  in  the  territory  in 
question.  Complainant  contends  that  these  rates  are  imreasonable 
because  lower  rates  (73  J  per  cent  of  sixth  class)  are  made  generally 
throughout  this  territory  on  cement  which  is  shipped  and  trans- 
ported under  similar  circumstances  and  conditions  and  commands  a 
somewhat  higher  price.  It  is  admitted  that  a  charge  of  undue  dis- 
crimination may  not  be  predicated  on  the  lower  cement  rates  because 
the  commodities  are  not  competitive.  It  is  argued,  however,  that  the 
acceptance  by  the  carriers  of  73  J  per  cent  of  sixth  class  for  the  trans- 
portation of  cement  is  an  admission  that  such  rate  is  remimerative  and 
therefore  the  higher  rate  on  wall  plaster  is  imreasonable.  In  answer  to 
this  the  carriers  assert  that  the  volume  of  traffic  in  cement  is  very  much 
larger  than  in  wall  plaster,  and  that  inbound  shipments  of  coal  and 
other  commodities  to  cement  mills  are  much  greater  than  to  waU- 
plaster  plants.  It  is  also  asserted  that  cement  mills  are  widely  dis- 
tributed throughout  the  territory  in  question  and  that  shipments  move 
continuously  between  numerous  points.  In  explanation  of  the  low 
rates  on  cement  to  Chicago  from  points  on  the  Pere  Marquette 
north  of  Grand  Rapids,  defendants  say  that  these  rates  were  made 
to  encourage  the  industry  of  manufactiuing  cement  from  marl 
beds  near  the  lake,  that  experience  has  shown  that  marl  cement  can 
not  compete  with  lime  and  slag  cement  which  is  produced  so  largely 
in  this  territory,  and  that  the  industry  has  proven  unsuccessful. 

Complainant  also  asserts  that  wall  plaster  is  carried  in  a  lower 
class  in  Southern  and  Western  Classifications  than  cement,  while 
in  Official  Classification  territory  wall  plaster  is  classified  higher. 
So  far  as  the  three  classifications  are  concerned,  the  two  commodi- 
ties are  carried  substantially  in  sixth  class.  While  it  appears  that 
rates  on  cement  from  points  of  origin  in  the  west  to  certain  points 
on  the  Mississippi  and  Missouri  rivers  are  lower,  mileage  alone 
considered,  than  rates  from  producing  points  to  consimung  points 
in  Central  Freight  Association  territory,  we  are  not  informed  as  to 
the  reasons  for  making  the  western  rates  or  the  conditions  of  trans- 
portation, etc.,  obtaining  there,  and  therefore  this  fact  can  have 
but  little  bearing  on  the  question  of  the  reasonableness  of  the  rates 
imder  consideration. 

Complainant  further  contends  that  the  rate  of  8  cents  per  100 
poimds  made  by  western  carriers  not  parties  to  this  proceeding  from 
Fort  Dodge,  Iowa,  to  Chicago,  a  distance  of  374  miles,  is  evidence  that 
the  rate  of  7)  cents  from  Grand  Rapids  to  Chicago,  a  distance  of  175 
miles,  is  unreasonable.    Tariffs  of  the  roads  serving  Fort  Dodge  show 
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that  the  8-cent  rate  applies  only  on  a  60,000-pound  minimum. 
Where  a  lower  minimum  is  provided  a  rate  of  12^  cents  per  100 
pounds  applies.  The  minimum  prescribed  by  the  carriers .  serving 
Grand  Rapids  is  40,000  pounds.  It  is  stated  in  behalf  of  com- 
plainant that  it  has  made  practically  no  sales  in  Chicago,  the  second 
largest  consuming  point  in  the  coimtry,  and  that  its  location  so 
near  this  important  market  justifies  lower  freight  rates.  A  further 
reason  assigned  for  the  failure  to  make  sales  in  Chicago  is  that  ship- 
pers from  Grand  Rapids  are  required  to  pay  switching  charges  in 
that  city  which  are  not  exacted  of  Fort  Dodge  shippers.  There  is  no 
proof  to  sustain  this  statement.  Examination  of  the  tariffs  of  de- 
fendants serving  Grand  Rapids  and  those  serving  Fort  Dodge  shows 
that  each  has  substantially  the  following  provision  respecting  switch- 
ing in  Chicago: 

The  rates  named  herein  will  apply  from  and  to  the  tracks  of  the  Pere  Marquette 
Railroad,  also  from  and  to  the  tracks  of  connecting  lines,  when  authorized  in  the  pub- 
lished switching  tariffs  in  effect  at  point  of  shipment  and  destination  and  which  are 
on  file  with  the  Interstate  Commerce  Commission.  As  to  traffic  destined  to  points 
beyond  the  tracks  of  this  company,  reference  is  made  to  the  rules  and  regulations  of 
the  delivering  road. 

J.  F.  Tucker's  tariff,  I.  C.  C.  No.  101,  effective  April  12,  1909,  a 
subsequent  issue  of  I.  C.  C.  No.  A-2050,  shows  both  the  Fort  Dodge 
and  the  Grand  Rapids  roads  as  parties  and  contains  numerous  pro- 
visions governing  the  absorption  of  switching  charges  at  Chicago. 
In  the  absence,  however,  of  specific  information  as  to  the  delivery 
referred  to,  no  determination  can  be  reached  as  to  whether  switching 
charges  are  absorbed  in  the  rate  from  Grand  Rapids  or  from  Fort 
Dodge.  In  anj  event  it  appears  that  provisions  respecting  switching 
charges  are  the  same  frpm  both  points. 

The  United  States  Gypsum  Company  at  Alabaster,  Mich.,  takes 
its  product  over  its  own  rails  a  short  distance  from  its  plant  to  the 
lake,  and  owns  a  line  of  boats  running  to  Chicago  where  the  product 
is  turned  over  to  mixing  plants  to  be  prepared  for  use.  That  company 
presumably  reaches  Chicago  in  this  way  at  a  low  cost  of  transporta- 
tion, and  this  may  account  for  the  inability  of  complainant  to  make 
sales  in  that  market.  But  it  is  manifest  that  the  rail  carriers  from 
Grand  Rapids  ought  not  to  be  required  to  make  rates  to  meet  water 
competition  or  to  equalize  for  complainant  the  advantages  of  a 
business  rival  which  moves  its  product  to  Chicago  by  its  own  water 
line.  It  is  also  asserted  that  the  bed  of  gypsum  at  Fort  Dodge  is 
much  thicker  than  that  at  Grand  Rapids  and  easier  to  mine  and 
manufacture.  These,  of  course,  are  natural  advantages  which  the 
carriers  can  not  fairly  be  expected  to  overcome  by  reducing  their 
rates. 
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Complainant  asserts  that  a  reduction  of  the  rate  to  Chicago  to  5 
cents  per  100  pounds,  with  corresponding  reductions  to  other  points 
in  Illinois  and  to  points  in  Indiana  and  the  territory  south  of  the 
Ohio  River,  would  enable  it  to  do  a  much  larger  business  at  a  reason- 
able profit.  Concededlj  this  might  be  the  case,  but  it  does  not  follow 
that  the  present  basis  is  unreasonable.  Under  existing  rates  com- 
plainant's shipments  have  steadily  increased.  It  appears  that  from 
Grand  Rapids  complainant  has  made  shipments  to  points  in  Official 
and  Southern  Classification  territories  as  follows:  In  1905,  36  cars; 
in  1906,  263  cars;  in  1907,  545  cars,  and  in  1908,  up  to  May  23,  254 
cars.  While  the  amount  shipped  by  one  concern  has  little  or  no 
bearing  on  the  question  of  the  reasonableness  of  these  rates,  it  is  of 
some  significance  that  complainant's  shipments  to  the  territory  in 
question  have  already  reached  such  substantial  proportions. 

Complainant  also  argues  that  the  rates  from  Grand  Rapids  to 
Chicago,  various  other  Illinois  points,  and  points  in  Indiana  yield  a 
high  revenue  per  ton  per  mile  and  are  on  that  account  shown  to  be 
excessive.  It  is  pointed  out  that  7^  cents  per  100  pounds,  Grand 
Rapids  to  Chicago,  yields  8.4  mills  per  ton  per  mile  via  the  short  line, 
which  is  greater  than  the  average  revenue  received  from  all  freight 
in  the  territory  in  question  for  about  the  same  average  haul.  The 
average  ton-mile  earnings  of  the  Pere  Marquette  for  the  year  1908 
were  7.12  mills,  and  of  the  Lake  Shore  &  Michigan  Southern  5.22 
mills.  Measured  by  this  standard  alone  the  rate  to  Chicago  seems 
to  be  high.  The  distance,  however,  is  short  and  the  minimum  low. 
At  the  minimum  loading  earnings  per  car  are  only  $30.  It  is  to  be 
remembered  also  that  the  wall-plaster  rate  is  lower  than  rates  on  all 
commodities  included  in  sixth  class  between  Grand  Rapids  and  Chi- 
cago. Therefore,  if  we  find  the  wall-plaster  rate  unreasonable  because 
it  yields  a  high  ton-mile  revenue  we  would,  by  inference  at  least, 
condemn  rates  on  all  commodities  in  the  sixth  class  for  the  same 
reason.  The  rates  to  Chicago  are  on  the  same  basis  as  to  all  other 
points  in  Central  Freight  Association  territory.  Rates  south  of  the 
Ohio  River  are  made  up  generally  of  the  through  rate  to  the  river 
plus  the  local  beyond.  This  adjustment  has  been  maintained  for 
many  years  and  was  in  effect  when  complainant  erected  its  plant  at 
Grand  Rapids.  Port  Clinton  and  Fort  Dodge  manufacturers  are 
not  before  us  and  have  not  been  heard  on  the  question  of  the  effect 
upon  their  interests  of  a  reduction  in  rates  from  Grand  Rapids. 

It  is  further  asserted  that  rates  have  been  adjusted  throughout 
this  territory  so  as  to  imduly  favor  the  United  States  Gypsum 
Company.  This  we  do  not  find  to  be  true.  That  company  has 
factories  located  at  several  different  points  from  Fort  Dodge  east, 
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as  above  statedi  and  inasmuch  as  the  rates  are  on  a  uniform  basis 

there  is  no  apparent  groimd  for  charging  the  defendants  with  imjust 

discrimination  against  any  locality  or  producer  in  the  territory  in 

question.    Upon  full  consideration  and  taking  into  accoimt  all  the 

facts  and  circimistances  which  have  been  brought  to  our  attention, 

we  are  unable  to  find  any  sufficient  reason  for  excepting  wall  plaster 

produced  at  Grand  Rapids  from  the  rate  adjustment  which  has  long 

prevailed  throughout  this  territory. 
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No.  1082. 

FEDERAL  SUGAR  REFINING  (X)MPANY  OF  YONKERS 

V. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY  ET  AL. 


SubmiUed  June  2S,  1908,    Decided  June  U,  1909. 


Defendants  have  prescribed  limits  in  and  about  New  York  Harbor  within  which  they 
will,  for  the  flat  New  York  rate,  perform  the  service  of  transporting  traffic 
between  their  rail  terminals  on  the  Jersey  side  of  the  Hudson  and  points  in  the 
harbor.  At  Yonkers,  N.  Y.,  some  distance  north  of  the  free-lighterage  limits, 
complainant  operates  a  sugar  refinery,  and  to  make  shipments  therefrom  over 
defendants'  lines  it  must  lighter  the  sugar  from  its  refinery  to  points  within  the 
lighterage  limits  or  forward  it  via  the  New  York  Central  to  Sixtieth  street.  New 
York.  By  the  latter  route  it  can  obtain  the  New  York  rate,  but  the  route  is  said 
to  be  imsatisfactory  by  reason  of  delays  in  the  New  York  Central's  dty  tenni- 
nals.  One  of  the  defendants'  leased  terminals  in  Brooklyn  is  owned  and  oper- 
ated by  the  same  partnership  which  operates  a  sugar  refinery  in  competitioD 
with  complainant,  the  sugar  from  this  refinery  passing  through  the  terminal 
and  the  partnership  receiving  from  defendants  for  lighterage  thereof  the  same 
amount  allowed  for  lighterage  of  other  freight  by  the  same  terminal  company. 
It  is  claimed  by  complainant  that  upon  shipments  delivered  by  it  to  defend- 
ants' Jersey  rail  terminals  it  should  receive  the  same  allowance  that  is  made  to 
companies  lightering  freight  from  points  in  New  York  Harbor,  or  that  the  light* 
erage  limits  should  be  extended  to  include  Yonkers.    Held: 

1.  By  their  li^terage  regulations  defendants  have,  in  the  only  available  manner, 

extended  their  lines  to  New  York,  but  such  extension  results  from  the  exercise 
of  business  discretion,  not  from  compliance  with  any  requirement  of  the  act 
to  regulate  commerce;  and  by  such  extension  defendants  incur  no  liability, 
under  the  act,  to  extend  their  lines  to  Yonkers  <yr  other  near-by  communities. 

2.  The  identity  of  ownership  between  the  Jay  Street  terminal  in  Brookljm  and  the 

adjoining  refinery  in  Brooklyn  is  a  relationship  which  should  be  subjected  to 
the  closest  scrutiny.  The  only  inference  which  can  be  drawn  from  the  present 
record  is  that  the  Jay  Street  terminal  does  not  earn  in  excess  of  a  reasonable 
return  upon  the  investment.  The  15th  section  of  the  act  clearly  implies  that  a 
just  and  reasonable  allowance  may  be  made  to  the  owner  of  property  transported, 
when  such  owner  renders  a  service  connected  with  or  furnishes  an  instrumentality 
used  in  the  transportation,  and  nothing  has  been  made  to  appear  which  indi- 
cates that  the  allowance  in  question  exceeds  the  authorised  measure  of  cooh 
pensation.    Complaint  dismissed  without  prejudice. 


Ernest  A,  Bigehw  and  Henry  A,  Wise  for  complainant. 
Hugh  L.  Bond,  jr.y  for  Baltimore  &  Ohio  Railroad  Company. 
Robert  W.  de  Forest  and  Jackson  E.  Reynolds  for  Central  Railroad 
^  mpany  of  New  Jersey. 
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Wmiam  S.  Jenney  and  Douglas  Swift  for  Delaware,  Lackawanna 
&  Western  Railroad  Company. 

George  F.  BrovmeU  for  Erie  Railroad  Company. 

J.  F.  ScJiaperkoUer  and  Frank  H,  Piatt  for  Lehigh  Valley  Railroad 
Company. 

John  B.  Kerr  for  New  York,  Ontario  &  Western  Railway  Company. 

Oeorge  Stuart  Patterson  for  Pennsylvania  Railroad  Company. 

Report  of  the  Commission. 

Knafp,  Chairman: 

This  complaint  alleges  in  substance  that  defendants'  regulations 
in  respect  to  the  lightering  of  freight  in  and  about  New  York  Harbor 
subject  complainant  to  the  payment  of  unreasonable  transportation 
charges  upon  shipments  of  sugar  from  Yonkers,  N.  Y.,  to  points  upon 
defendants'  lines  and  unduly  discriminate  in  favor  of  sugar  refineries 
within  the  lighterage  limits  of  New  York  Harbor.  Reparation  is 
asked. 

Defendants  are  common  carriers  subject  to  the  act  to  regulate 
commerce.  Complainant  is  a  corporation  organized  under  the  laws 
of  New  York,  engaged  at  Yonkers,  N.  Y.,  in  refining  sugar.  Its  refin- 
ery is  situated  upon  the  east  bank  of  the  Hudson  River  and  includes 
about  500  feet  of  water  front,  where  it  has  docks,  btdkheads,  and 
other  faciUties  for  handling  and  shipping  its  product  by  vessel.  Com- 
plainant began  to  refine  sugar  in  1902  and  its  maximum  capacity  is 
now  about  5,000  barrels  per  day.  Its  actual  daily  output  has  appar- 
ently averaged  between  3,000  and  4,000  barrels,  or  30  to  40  carloads. 

There  are  three  principal  routes  by  which  complainant  can  ship 
its  product  from  Yonkers.  It  has  sidetrack  connection  with  the 
New  York  Central  Railroad  and  ships  the  greater  part  of  its  product 
to  points  conveniently  accessible  via  that  line  and  its  connections. 
To  southern  and  southwestern  points  it  can  ship  via  the  coastwise 
steamship  lines  and  their  southern  rail  connections.  When  shipping 
over  these  water  and  rail  routes  complainant  lighters  its  own  ship- 
ments from  Yonkers  to  the  New  York  piers  of  the  coastwise  lines, 
and  is  given  for  such  service  an  allowance  out  of  the  through  rate 
which  varies  according  to  the  destination  of  the  shipment,  but  appears 
on  the  whole  to  cover  the  expense  of  lighterage  and  in  some  instances 
to  leave  a  profit  to  complainant.  To  points  on  defendants'  lines 
which  can  not  be  conveniently  reached  by  routing  north  over  the 
New  York  Central  defendant  can  ship  south  over  that  line.  In 
such  case  shipments  are  carried  by  the  New  York  Central  to  Sixtieth 
street,  thence  floated  across  New  ^York  Harbor  and  delivered  to 
defendants  at  their  depots  on  the  west  side  of  the  river.    The  rates 

from  Yonkers  to  points  on  defendants'  lines  via  this  route  are  in 
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most  instances  the  same  as  the  rates  from  New  York  to  the  same 
destmations.  But  complainant  alleges  that  the  delay  involved  in 
handling  shipments  via  this  route  is  so  great  as  to  make  its  use 
commercially  impracticable.  It  is  said  that,  owing  to  the  conges- 
tion of  traffic  in  the  yards  of  the  New  York  Central  in  New  York,  ten 
days  on  the  average  are  consumed  in  transporting  a  car  from 
Yonkers  to  defendants*  terminals.  It  is  also  asserted  that  the  New 
York  Central  does  not  and  can  not  furnish  sufficient  cars  to  care  for 
complainant's  shipments.  For  this  reason,  it  is  alleged,  complainant 
hires  the  Ben  Franklin  Transportation  Company  to  lighter  from  its 
refinery  at  Yonkers  to  defendants'  freight  depots  on  the  Jersey  shore 
shipments  requiring  transportation  over  their  lines,  and  pays  for  this 
service  3  cents  per  100  poimds.  And  this  situation,  in  connection 
with  defendants'  lighterage  regulations  in  respect  of  traffic  passing 
across  New  York  Harbor,  gives  rise  to  this  complaint. 

Defendants  have  established  so-called  lighterage  limits  in  and 
about  New  Yoit  Harbor;  that  is  to  say,  they  have  prescribed  limits 
within  which  they  will,  at  the  flat  New  York  rate,  receive  and  deUver 
traffic  at  points  in  New  York  Harbor.  The  free  lighterage  limits  are 
defined  in  the  tariffs  of  all  the  defendants  as  follows: 

NOBTH  RIVBR. 

New  York  side:  Battery  to  One  hundred  and  thirty-fifth  street. 
New  Jersey  aide:  National  Storage  docks,  Communipaw,  to  and  including  Fort  Lee, 
N.J. 

EAST  RIVBR  AND  HARLEM   RITBR.        ^ 

New  York  dde:  Battery  to  Jerome  Avenue  Bridge,  including  Haiiem  River  ride 
of  Wards  and  Randalls  islands. 

Brooklyn  side:  From  Pot  Cove,  Astoria,  to  and  including  Newtown  and  Dutch 
Kills  Creeks,  and  points  in  Wallabout  Canal  west  of  Washington  Avenue  Bridge  and 
to  Hamilton  Avenue  Bridge,  Oowanus  Canal,  and  to  and  including  Sixty-ninth  street, 
South  Brooklyn  (Bay  Ridge). 

NEW  TORE  BAT. 

Points  on  north  and  east  shore  of  Staten  Island  between  Bridge  Creek  (Arlingtoo) 
and  Clifton,  both  inclusive,  and  including  Shooter  Island. 

Points  on  the  New  Jeniey  shore  of  New  York  Bay  and  on  the  Kill  van  Knll  between 
Constable  Hook  and  Avenue  C,  Bayonne  City,  opposite  Port  Richmond,  Stateo 
Island. 

The  practical  effect  of  the  lighterage  service  established  by  defend- 
ants is  to  extend  their  lines  to  New  York  and  Brooklyn  instead  of 
stopping  at  the  western  side  of  the  Hudson.  In  some  instances  the 
piers  to  and  from  which  freight  is  lightered  are  the  property  of  indi- 
vidual lines;  others  are  used  as  union  terminals  by  all  the  defendants. 
In  case  of  certain  bulky  articles  requiring  s]>ecial  equipment  defend- 
ants do  not  perform  the  lighterage  service  themselves,  but  make  an 

allowance  to  outside  lighters  which  perform  that  service  for  them. 

17  I.  C.  C.  Rep. 


FEDEBAL  SUGAB  BEFININO  CO.  V.   B.  &   O.  B.  B.  GO.      43 

The  Jay  Street  terminal  and  the  Brooklyn  Eastern  District  Ter- 
minal, in  Brooklyn,  are  in  the  nature  of  union  terminals  and  are 
designated  as  regular  terminals  of  defendants  in  all  their  lighterage 
tarifTs  except  those  of  the  Pennsylvania  Railroad  Company,  which 
has  its  own  freight  station  adjoining  the  Brooklyn  eastern  district 
terminal  and  handles  freight  through  that  terminal  only  to  a  limited 
extent.  The  two  terminals  mentioned  are  owned  by  independent 
concerns  with  which  defendants  have  contracts,  substantially  alike, 
which  in  fact  make  them  the  terminals  of  defendants  for  all  purposes 
of  receiving  and  delivering  general  freight  from  and  to  large  shipping 
districts  in  Brooklyn.  Defendants  pay  these  terminals  for  their 
service  4|  cents  per  100  poimds  on  all  shipments  handled  through  the 
terminals  originating  at  or  destined  to  points  west  of  defendants' 
western  termini,  and  3  cents  per  100  pounds  upon  shipments  origi- 
nating at  or  destined  to  said  western  termini  or  points  east  thereof. 
The  two  terminal  companies,  imder  these  contracts,  lighter  or  float 
eastbound  freight  from  defendants'  rail  terminals  to  their  respective 
terminals  in  Brooklyn  and  deliver  it  to  consignees.  They  receive 
westbound  freight  from  shippers  and  lighter  or  float  it  to  the  west 
bank  of  the  Hudson.  They  assimie  full  responsibiUty  for  all  east- 
bound  freight  upon  receiving  it  from  the  railroads  and  for  all  west- 
bound freight  until  delivered  to  the  railroad^,  and  agree  to  indem- 
nify the  roads  for  all  money  paid  out  by  them  for  loss  of  or  damage 
to  such  freight  while  in  the  possession  of  the  terminal  companies. 
The  terminal  companies  have  authority  to  issue  })ills  of  lading  of  the 
railroads  for  westbound  freight  and  are  responsible  for  all  claims, 
injury,  or  damages  arising  from  their  improper  issuance.  They  are 
responsible  for  and  pay  to  the  railroads  all  freight  charges  on  east- 
bound  freight  handled  through  their  terminals  and  all  freight  charges 
payable  in  advance  on  westbound  freight.  The  situation  to-day  is 
practically  the  same  as  it  was,  and  had  been  for  years,  when  com- 
plainant began  operations  at  Yonkers. 

The  Brooklyn  Eastern  District  terminal  extends  from  North 
Fifth  street  to  North  Tenth  street,  in  Brooklyn,  covering  8  or  10 
squares.  It  is  owned  by  the  partnership  of  Havemeyer  &  Elder. 
About  half  a  mile  from  this  terminal  i^  the  refinery  of  the  American 
Sugar  Refining  Company,  whose  shipments  over  defendants'  lines 
are  handled  through  that  terminal.  The  American  Sugar  Refining 
Company  is  a  corporation  and  has  no  interest  in  the  terminal.  Mem- 
bers of  the  partnership  of  Havemeyer  &  Elder  own  136  shares  of  the 
conmion  and  81  shares  of  the  preferred  stock  of  the  sugar  company, 
whose  total  capital  stock  exceeds  $50,000,000.  Prior  to  1890  Have- 
meyer &  EUder  owned  the  refinery  adjoining  the  terminal  which  is 

now  the  property  of  the  American  Sugar  Refining  Company. 
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The  Jay  Street  terminal  in  Brooklyn  is  located  at  the  foot  of 
Bridge  street,  has  a  water  frontage  of  1;200  feet,  and  is  about  600 
feet  deep.  It  is  owned  by  a  partnership  composed  of  William  A« 
Jamison  and  John  Arbuckle.  The  Arbuckle  Brothers  Sugar  Refineiy , 
adjoining  the  Jay  Street  terminal,  is  also  owned  by  the  same  partner- 
ship. The  total  investment  in  the  terminal  property  was  shown  to 
amoimt  to  approximately  $1,200,000.  It  was  testified  that  the  net 
earnings  from  the  operation  of  the  terminal  for  1907  was  $35,566.84, 
or  about  3  per  cent  on  the  investment,  without  making  any  allowance 
for  interest  or  depreciation,  and  there  is  nothing  in  the  record  to 
indicate  that  the  fact  is  otherwise. 

Complainant's  refinery  at  Yonkers  is  about  10  miles  north  of  the 
present  lighterage  limits  on  the  New  York  side  of  the  Hudson.  From 
the  refinery  to  the  rail  terminals  of  defendants  the  distances  are  as 
follows:  To  the  D.,  L.  &  W.  terminal,  about  13^  miles;  to  the  Erie 
terminal,  about  13}  miles;  to  the  Pennsylvania  terminal,  about  14 
miles;  to  the  Central  Railroad  of  New  Jersey  terminal,  about  16 
miles;  and  to  the  B.  &  O.  terminal  at  St.  George,  Staten  Island, about 
20  miles.  It  appears  that  these  distances  are  but  a  trifle  more  than 
the  distances  from  Jerome  Avenue  Bridge,  one  of  the  extreme  points 
in  the  free  lighterage  district  on  the  East  River,  to  the  same  terminals; 
but  the  distances  to  these  Jersey  terminals,  respectively,  from  the  Jay 
street  and  Brooklyn  east  district  terminals  are  quite  small  in  com- 
parison with  the  distances  from  Yonkers. 

It  will  thus  be  s^n  that  upon  shipments  to  points  on  defendants' 
lines  lightered  from  Yonkers  complainant  is  at  a  disadvantage  of  3 
cents  per  100  pounds,  the  cost  of  such  lighterage,  in  comparison  with 
the  sugar  refineries  within  the  New  York  lighterage  limits.  Com- 
plainant asserts  that  this  disadvantage  results  from  unlawful  dis- 
crimination by  defendants  in  refusing  to  send  their  lighters  to  Yonkers 
to  collect  its  shipments,  or  to  make  complainant  an  allowance  out  of 
the  rate  equal  to  the  cost  of  lighterage ;  and  upon  the  validity  of  this 
contention  the  case  must  be  determined. 

It  is  apparent  that  if  there  is  any  such  wrongdoing  as  complainant 
alleges  it  must  be  caused  in  one  or  both  of  two  ways:  (1)  Elither  com- 
plainant, in  common  with  the  city  of  Yonkers,  suffers  injury  because 
defendants'  refusal  to  perform  lighterage  service  between  Yonkers 
and  Jersey  City  is  an  unjust  discrimination;  or  (2)  complainant 
individually  is  injured  because  of  unlawful  advantages  accruing  to 
the  American  Sugar  Refining  Company  and  the  Arbuckle  Brothers 
Sugar  Refinery  by  reason  of  the  relations  existing  between  those 
refineries  and  the  defendants  through  their  contracts  with  the 
Brooklyn  Eastern  District  and  Jay  Street  terminals. 

Upon  all  the  facts  disclosed  in  this  proceeding  we  are  constrained 

;o  bold  that  the  failure  to  furnish  lighterage  service  to  and  from 
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Yonkers,  while  according  such  service  to  and  from  Greater  New 
York,  does  not  constitute  unlawftd  discrimination.  In  fact,  it  is 
doubtful  whether  it  comes  within  the  legal  meaning  of  discrimination, 
unjust  or  otherwise,  unless  it  follows  that  the  extension  by  a  carrier  of 
its  line  to  a  certain  community  results  in  unjust  discrimination  against 
another  community  which  its  line  does  not  reach.  It  is  clear  to  us  that 
the  so-called  terminals  in  New  York  and  Brooklyn,  whether  owned, 
leased,  or  operated  under  contract,  are  in  fact  the  terminals  of  the  de- 
fendant roads.  The  defendants  by  their  tariffs  agree  to  receire  and 
deliver  freight  at  those  terminals;  are  responsible  to  the  shipper  or  con- 
signee for  damage  to  or  loss  of  property  up  to  the  time  it  is  delivered  at 
and  after  it  is  accepted  at  those  terminals;  and  by  their  tariffs  and 
bills  of  lading  agree  to  carry,  not  merely  to  their  Jersey  City  terminals 
but  across  the  river  to  the  several  terminals  in  New  York  and  Brooklyn. 
The  necessity  of  lighterage  grew  out  of  the  pecuUar  situation  of 
New  York.  Defendants  could  not  practically  reach  that  city  either 
by  tunneling  imder  or  bridging  over  the  river;  but  the  amoimt  of 
traffic  in  that  commimity  made  it  highly  desirable  that  they  should 
in  some  convenient  form  be  able  to  receive  and  deUver  freight  in 
the  city,  and  therefore  they  adopted  the  only  available  means  to 
that  end — the  extension  of  their  lines  by  ferries  and  lighters.  But 
this  extension  of  their  lines  to  New  York  was  not  in  compUance  with 
any  requirement  of  the  act  to  regulate  commerce.  It  was  merely 
the  exercise  by  the  carriers  of  business  discretion  in  a  matter  of 
phjTsical  operation  concerning  which  the  Federal  Government  Has 
not  assiuned  to  exercise  authority,  if  any  exists.  As  was  said  in 
Shamberg  v.  I?.,  L.  cfc  W.  R.  R.  Co.,  4  I.  C.  C.  Rep.,  630,  662,  referring 
to  the  lighterage  service  of  defendants  in  New  York  Harbor: 

The  geographical  and  physical  conditions  of  the  port  of  New  York  are  such  that 
U^tenge  or  transfer  of  cars  by  floats  is  indispensable.  All  roads  are  obliged  to  do 
it,  more  or  less,  and  it  is  done  for  all  kinds  of  traffic  and  for  shippers  generally.  It 
is  simply  a  necessity  of  the  situation,  and  doubtless  an  inconvenience  and  expense 
that  all  would  be  glad  to  avoid  if  possible. 

It  must  not  be  inferred  that  the  Commission  disclaims  jiuisdiction 
over  defendants'  Ughterage  service.  On  the  contrary,  that  service 
must,  in  our  opinion,  be  conducted  in  accordance  with  the  require- 
ments and  prohibitions  of  the  act.  All  we  hold  is  that  by  establish- 
ing a  lighterage  service  in  New  York  Harbor  defendants  inciured  no 
liability,  imder  the  act  to  regiilate  commerce,  to  extend  that  service 
to  Yonkers  or  other  near-by  communities,  for  the  obvious  reason  that 
defendants  have  made  themselves  carriers  by  their  own  lines  to  New 
York,  but  have  not  assiuned,  and  can  not  be  required  by  this  Com- 
mission to  assume,  any  such  obligation  in  respect  of  Yonkers. 
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The  whole  argument  of  complainant  on  this  branch  of  the  case  rests 
upon  the  proposition  that  defendants'  terminals  are  on  the  Jersey 
side  of  the  Hudson  and  that  the  lighterage  service  by  w\nck  they 
reach  Greater  New  York  is  an  accessorial  service,  so  to  speak,  like 
cartage,  for  example,  which  they  can  not  grant  to  the  sugar  refineries 
in  Brooklyn  and  lawfully  withhold  from  complainant.  We  are  unable 
to  agree  with  this  contention.  In  our  judgment  the  Brooklyn  termi- 
nals in  question,  like  others  within  the  lighterage  limits  of  New  York 
Harbor,  are  the  railroad  terminals  of  defendants  in  that  city,  none 
the  less  so  because  they  are  reached  by  ferries  instead  of  bridges. 
For  these  are  the  places  to  and  from  which  Brooklyn  traffic  is  taken 
in  the  cars  in  wliich  it  is  transported,  the  places  where  that  traffic  is 
received  from  and  delivered  to  the  public,  where  it  is  loaded  into  and 
unloaded  from  defendants'  cars  substantially  the  same  as  if  those 
cars  were  not  floated  across  a  river.  To  and  from  these  places,  and 
serving  the  public  in  that  capacity,  the  defendants  are  common  car- 
riers ^'wholly  by  railroad"  within  the  meaning  of  that  phrase  in  the 
first  section  of  the  act.  '  They  have  not  undertaken  to  provide  rail- 
road facilities  at  Yonkers,  a  distinct  municipality,  and  their  refusal 
to  furnish  or  engage  in  transportation  to  and  from  that  city  on  the 
same  terms  and  conditions  as  apply  at  Brooklyn  is  not  a  violation  of 
the  regulating  statute. 

Even  if  this  lighterage  service  be  regarded  as  a  species  of  cartage, 
it  would  not  necessarily  follow  that  it  must  be  extended  to  Yonkers, 
because  it  is  provided  in  Greater  New  York.  That  is  to  say,  the  pecu- 
liarities of  New  York's  situation  might  justify  defendants  in  affording 
to  shippers  in  that  city  a  facility  of  this  kind  which  they  would  not 
be  bound  to  furnish  elsewhere.  But  any  discussion  of  this  point  is 
unnecessary  in  view  of  the  conclusion  already  stated.  Holding,  as 
we  do,  that  failure  to  establish  lighterage  service  to  and  from  Yonkers 
is  not  unjust  discrimination,  we  must  deny  the  application  for  a  cor- 
rective order  pre<licatod  upon  such  alleged  discrimination. 

Defendants  do  join  with  the  New  York  Central  in  through  routes 
and  joint  rates  from  Yonkers  to  points  on  their  lines,  and  in  general 
Yonkers  takes  New  York  rates  and  therefore,  so  far  as  rates  are  con- 
cerned, is  on  a  parity  with  New  York.  If  these  through  routes  are 
unsatisfactory,  the  apparent  remedy  is  an  application  to  the  Com- 
mission to  establish  a  satisfactory  through  route,  provided  there  are 
carriers  whose  duty  it  is  to  join  in  forming  such  a  route. 

The  relationship  existing  between  the  American  Sugar  Refining 

Company  and   the  Brooklyn  Extern  District  terminal,  by  means 

of  stock  ownership  in  the  former  by  members  of  the  firm  who  own 

the  latter,  is  apparently  so  slight  as  to  require  no  comment,  and 

17  I.  c.  C.  Rep. 


FEDEBAL  SUOAB  BEFINING  CO.  V.   B.  A   O.  B.  B.  CO.      47 

that  question  was  virtually  waived  on  the  hearing.  The  relation- 
ship existing  between  the  Jaj  Street  terminal  and  the  Arbuckle 
Brothers  Sugar  Refinery  presents  one  of  those  embarrassing  situa- 
tions which  inevitably  arises  when  a  portion  of  the  service  which 
the  carrier  is  required  or  imdertakes  to  perform  is  farmed  out  to 
a  party  who  supplies  a  large  percentage  of  the  traffic  in  respect  of 
which  such  service  is  rendered.  Such  an  arrangement  natiurally 
excites  suspicion  and  shotdd  be  subjected  to  the  closest  scrutiny. 
In  the  present  case,  as  above  stated,  the  partnership  of  Jamieson  & 
Arbuckle  own  both  the  Jay  Street  terminal  and  the  Afbuckle 
Brothers  Sugar  Refinery;  and  approximately  one-third  of  the  traffic 
passing  through  that  terminal  is  shipped  from  or  consigned  to  the 
sugar  refinery.  It  appears  that  it  is  diffictdt,  if  not  impossible,  for 
defendants  to  obtain  in  this  section  of  Brooklyn  water  front  upon 
which  to  erect  a  terminal  of  their  own.  Moreover,  the  Conunission 
has  already  held  that  railroads  may  secure  and  maintain  freight 
depots  by  contract  with  independent  concerns,  and  that  such  depots 
thereby  become  legally  and  to  all  intents  and  purposes  the  freight 
depots  of  the  railroads.  Catde  Raisers'  Asso,  v.  C,  B.  &  Q.  R.  R. 
Co.,  11  I.  C.  C.  Rep.,  277;  R.  R.  Com.  of  Ky.  v.  L.  dk  N.  R.  R.  Co., 
10  I.  C.  C.  Rep.,  173;  Central  Stock  Yards  Co.  v.  L.  cfe  N.  R.  R. 
Co.,  192  U.  S.,  668.  If,  then,  the  defendants  may  lawfully  contract 
for  the  use  of  the  Jay  street  terminal,  the  only  question  remaining 
is  whether  the  amount  paid  to  this  terminal  operates  in  effect  as  a 
rebate  upon  the  Arbuckle  sugar  shipments.  The  principle  involved 
has  been  stated  in  In  the  Matter  of  AUovxmces,  12  I.  C.  C.  Rep.,  85, 
as  follows: 

It  IB  true  that  under  the  terms  of  section  15  of  the  amended  act  to  regulate  com- 
merce a  shipper  may  receive,  in  the  rates  chained,  a  "just  and  reasonable"  allowance 
from  a  carrier  f<nr  any  service  or  instrumentality  furnished  by  him  in  connection  with 
the  transportation  of  his  own  property.  This  provision,  however,  must  be  read  in 
connection  with  the  other  provisions  of  the  law  forbidding  and  making  imlawful  any 
arrangement  or  practice  that  results  in  an  undue  preference  or  an  unjust  discrimina- 
tion in  biXOT  of  one  shipper  as  against  others,  or  that  results  in  a  rebate  or  other 
departure  from  the  lawfuUy  published  rates.  And  therefore  if  the  allowance  involves 
a  profit  over  and  above  the  actual  cost  of  the  service  rendered  it  becomes,  when  made 
to  a  shipper,  a  rebate  and  an  unlawful  discrimination  to  the  extent  of  the  profit 
realized.  It  is  not  a  rebate  when  it  does  not  exceed  the  actual  cost.  But  to  avoid 
that  fundamental  objection  the  actual  cost  of  the  service  rendered  must  be  the  limit 
of  the  allowance. 

Upon  the  present  record  it  is  not  shown  that  any  profit  accrues  to 

the  Jay  Street  terminal  under  the  payments  now  made,  as  stated 

above,  of  3  and  4J  cents  per  100  pounds.    Indeed,  the  only  inference 

which  can  be  drawn  from  the  proof  submitted  is  that  the  Jay  Street 

terminal  does  not  receive  a  reasonable  return  upon  the  investment. 
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If  this  be  the  truth  of  the  matter,  as  must  be  assumed  on  the  evi- 
dence now  before  us,  we  are  unable  to  perceive  that  the  existing 
relationship  between  the  defendants  and  this  terminal  company  is 
illegal  or  results  in  any  violation  of  the  act.  The  fifteenth  section  as 
amended  clearly  implies  that  a  just  and  reasonable  allowance  may  be 
made  to  the  owner  of  property  transported,  when  such  owner  ren- 
ders a  service  connected  with  or  furnishes  an  instrumentality  used 
in  the  transportation.  This  provision,  for  aught  we  can  see,  applies 
to  the  Arbuckle  concern,  and  nothing  has  been  made  to  appear  wiiich 
indicates  that  the  allowance  to  that  concern  exceeds  the  authorized 
measure  of  compensation. 

Moreover,  it  is  evident  that  the  disadvantage  of  complainant  does 
not  arise  from  the  fact  that  Arbuckle  Brothers  own  and  operate  the 
Jay  street  terminal,  but  rather  and  simply  from  the  fact  that  they  are 
within  while  complainant  is  outside  of  the  free  lighterage  district. 
If  Arbuckle  Brothers  should  transfer  that  terminal  to  the  defendants, 
or  to  an  outside  party,  and  cease  to  have  any  interest  in  it  whatever, 
complainant  would  derive  no  appreciable  benefit.  As  against  com- 
plainant Arbuckle  Brothers  would  have  the  same  advantage  as  at 
present,  under  their  contract  with  defendants,  if  they  were  to  sell 
their  Brooklyn  plant  to  an  independent  refiner  and  establish  their 
own  business  of  refining  sugar  in  Jersey  City  or  Philadelphia.  The 
contract  in  question  is  of  no  practical  consequence  to  complainant 
and  its  situation  would  not  be  improved  in  any  substantial  or  notice- 
able degree  if  that  contract  were  canceled  and  the  Jay  street  terminal 
operated  by  defendants.  So  far  as  concerns  complainant  there  is  no 
practical  difference  in  the  relations  of  defendants  with  Arbuckle 
Brothers  as  shippers  of  sugar  and  the  American  Sugar  Refining  Com- 
pany as  a  shipper  of  the  same  commodity,  although  in  one  case  the 
common  ownership  of  refinery  and  terminal  is  complete  while  in  the 
other  case  such  common  ownership  is  a  negligible  quantity.  This, 
of  course,  is  upon  the  assimiption  that  we  are  correctly  informed  by 
the  evidence  as  to  the  financial  results  of  the  operation  of  the  Jay 
Street  terminal  under  the  Arbuckle  contract.  If  the  facts  are  other- 
wise, as  complainant  has  had  fuU  opportunity  to  ascertain  and  as 
might  be  foimd  upon  more  complete  and  accurate  disclosure,  we 
would  presumably  be  led  to  a  different  conclusion. 

U|>on  the  showing  now  made  we  are  constrained  to  hold  that  such 
discrimination  as  at  present  exists  in  favor  of  the  Arbuckle  refinery 
by  reason  of  the  relationship  in  question  is  not  imdue  or  imlawful. 
This  determination,  however,  will  not  preclude  the  further  investi- 
gation of  this  phase  of  the  controversy,  either  at  the  instance  of  this 
complainant  or  in  an  independent  proceeding.  It  follows  that  the 
complaint  should  be  dismissed  without  prejudice,  and  it  will  be  so 
ordered. 
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Clabk,  Commissioner,  concurring: 

I  agree  fully  with  the  views  of  the  majority  on  the  question  of 
extending  defendant's  lighterage  limits  so  as  to  include  Yonkers. 
I  agree  also  with  the  conclusion  of  the  majority  report  to  the  effect 
that  defendants  should  not  be  required  to  pay  complainant  for  light- 
ering its  sugar  to  defendants'  terminals  in  the  lighterage  limits.  I 
base  that  view,  however,  upon  the  fact  that  complainant's  factory 
is  outside  the  lighterage  limits  and  that,  therefore,  no  obligation 
rests  upon  the  defendants  to  either  go  and  get  complainant's  ship- 
ments or  hire  another  to  perform  that  service.  In  my  opinion,  if 
the  complainant  were  located  within  the  lighterage  limits  the  defend- 
ants could  not  lawfully  permit  complainant's  competitors  to  lighter 
their  sugar  and  reteive  pay  for  that  service  and  refuse  to  permit 
complainant  to  lighter  its  sugar  and  receive  the  same  compensation 
for  that  service. 

It  is  not  enough  to  say  that  because  the  Jay  Street  terminal,  as  a 
whole,  yields  small  dividends,  Arbuckle  as  the  owner  of  the  Jay  street 
terminal  receives  no  profit  ht)m  the  lightering  of  Arbuckle's  sugar. 
The  whole  plant  might  be  run  at  a  loss  and  still  there  might  be  an 
abnormal  profit  in  the  lightering  of  sugar.  It  is  all  a  question  of 
fact  and  of  bookkeeping. 

I  think  therefore  unjust  discrimination  would  necessarily  exist  if 
defendants  permitted  one  sugar  shipper  within  the  lighterage  limits 
to  lighter  his  sugar  and  receive  pay  for  that  service  and  refused  the 
same  privilege  and  compensation  to  another  sugar  shipper  also 
located  within  the  lighterage  limits.  It  might  be  that  one  such 
shipper  would  make  a  profit  out  of  such  allowance  and  that  another 
shipper  would  not,  just  as  one  may  make  more  profit  than  the  other 
from  the  manufacture  of  the  sugar.  That,  however,  is  a  question 
of  business  abiUty,  management,  or  advantage  which  neither  the 
carriers  nor  this  Commission  has  any  right  to  undertake  to  adjust 
or  equalize. 

Lane,  Commissioner,  dissenting: 

I  can  not  agree  with  the  order  of  dismissal  which  the  majority 
directs  to  be  entered  in  this  case.  The  principle  involved  is  so  import- 
ant, and  I  am  so  certain  that  such  arrangements  as  the  one  here  under 
examination  are  discriminatory  and  boimd  finally  to  be  forbidden 
if  fuUy  discussed,  that  I  venture  to  set  out  at  some  length  certain 
grounds  of  dissent. 

The  railroads  ending  at  the  Jersey  shore  are  under  necessity  to 
provide  themselves  with  terminal  facilities  in  New  York  City  and 
Brooklyn.  Not  only  is  it  to  their  advantage  to  do  so  but  it  is  to  the 
public  interest  also.    The  shippers  of  New  York  City  and  Brooklyn 
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would,  in  many  cases  be  compelled  to  remove  their  places  of  busi- 
ness to  other  points  if  the  transportation  facilities  afforded  them  by 
the  lighterage  extensions  of  the  rail  lines  were  withdrawn.  Apparent 
as  it  is,  however,  that  lighterage  facilities  as  extensions  of  the  New 
Jersey  rail  ends  to  Brooklyn  are  necessary  and  commercially  inevit- 
able, it  can  not  be  forgotten  that  the  chief  purpose  of  the  act  to  regu- 
late commerce  is  the  prevention  of  discrimination,  and  that  no 
arrangements  whatever  to  secure  such  extensions  can  be  lawfully 
allowed  to  work  discrimination  between  shippers. 

In  this  particular  matter  of  the  transportation  of  sugar  from  Brook- 
lyn to  the  west,  the  fact  appears  that  the  railway  carriers  have  chosen, 
as  the  concerns  to  furnish  the  lighterage  facilities  from  Brooklyn  to 
the  Jersey  shore,  concerns  which  are  either  directly  engaged  in  the 
refining  and  shipping  of  sugar,  or  which  are  so  closely  identified  with 
the  business  of  refining  and  shipping  sugar  that  the  routing  of  an 
immense  tonnage  is  subject  to  their  disposition,  paving  so  chosen 
such  persons  to  furnish  lighterage  facilities,  the  railways  should  be 
required  to  do  whatever  may  be  necessary  to  remove  any  resulting 
discrimination  against  other  shippers  of  sugar. 

By  the  arrangements  here  under  consideration  the  firm  of  Arbuckle 
Brothers,  a  shipper  of  sugar  from  Brooklyn,  upon  deUvery  of  frei^t 
from  its  boats  to  the  rail  ends  on  the  Jersey  shore  receives  an  allow- 
ance of  60  cents  per  ton  upon  shipments  to  Pittsburg  or  east  thereof, 
and  an  allowance  of  85  cents  per  ton  on  shipments  to  points  west  of 
Pittsburg. 

The  American  Sugar  Refinery  has  a  more  complex  form  of  organi- 
zation, its  power  as  a  shipper  being  used  to  further  the  fortunes  of 
an  independent  corporation  owning  the  floats  and  lighters  on  which 
its  sugar  reaches  the  Jersey  shore.  The  Commission  does  not  know 
what  the  ownership  relation  is  between  the  American  Sugar  Refinaiy 
and  the  Brooklyn  Eastern  District  terminal,  the  li^terage  concern 
patronized  by  it.  It  does  know  that  the  refinery  has  in  the  past 
and  does  now  use  its  power  as  a  shipper  to  add  to  the  earnings  of  the 
terminal  company. 

The  first  lighterage  contract  involving  the  use  of  the  property  now 
known  as  the  Brooklyn  Eastern  District  terminal  was  made  on  Sep- 
tember 1,  1881.  The  parties  to  the  contract  were  Lowell  M.  Pal- 
mer, personal  representative  of  H.  O.  Havemeyer,  and  the  New 
York,  Lake  Erie  &  Western  Railroad  Company.  Mr.  Palmer  was 
traffic  manager  of  the  Havemeyer  &  fUder  Sugar  Refineiy ,  now  incor- 
porated in  the  American  Sugar  Refining  Company.  He  was  also 
the  manager  of  the  docks  known  as  Palmer's  docks,  now  used  as  the 
Brooklyn  Eastern  District  terminal  and  enjoying  one  of  these  light- 
erage arrangements.  Mr.  Havemeyer  was  the  owner  of  the  Have- 
meyer &  Elder  Sugar  Refinery  and  also  of  these  docks.     The  con- 
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tract  bj  which  Pahner  became  the  lighterman  of  the  New  York, 
Lake  Erie  &  Western  Railroad  Company  contained  as  one  of  its 
stipulations: 

The  party  of  the  first  part  (Lowell  M.  Palmer)  agrees  that  during  the  continuation 
of  this  contract  he  will  give  to  the  second  party  the  exclusive  transportation  on  its 
line  of  railroad  and  connections,  all  the  east  and  west  bound  freights  destined  to  points 
upon  the  railroad  of  the  second  party,  or  which  can  be  reached  by  the  railroad  of  the 
second  party  and  its  connections  which  he  can  influence  or  control. 

The  compensation  imder  this  contract  was  the  sum  of  4)  cents  for 
each  100  pounds  of  freight  transferred  in  either  direction  by  the 
lighterman. 

It  needs  but  slight  experience  with  the  rebating  contracts  into 
which  the  carriers  were  forced  by  large  shippers  prior  to  eflFective 
supervision  under  the  act  to  regulate  commerce  to  enable  one  to 
recognize  the  above  as  a  sale  of  tonnage  by  which  one  shipper  of 
sugar  was  placed  at  an  advantage  over  all  other  shippers  not  enjoy- 
ing like  or  equal  privileges. 

The  Conmiission  also  knows  that  the  relationship  between  the 
American  Sugar  Refining  Company  and  the  Brooklyn  Eastern  Dis- 
trict terminal  is  still  potent  to  add  to  the  earnings  of  the  latter. 

In  the  investigation  of  this  Commission  In  the  Matter  of  Allowances 
for  Transfer  of  Sugar,  14  I.  C.  C.  Rep.,  619,  it  was  testified  by  the 
freight  traffic  manager  of  the  Pennsylvania  Railroad  that  it  made  the 
allowance  to  the  Brooklyn  Eastern  District  terminal  because  the  peo- 
ple who  controlled  that  terminal  also  controlled  the  routing  of  the 
sugar  of  the  American  Sugar  Refining  Company.  I  quote  from  the 
record  in  that  case: 

Q.  You  have  a  terminal  of  your  own  near-by  the  Brooklyn  Eastern  terminal,  I 
believe? 

A.  Yes,  sir. 

Q.  Then  why  do  you  handle  sugar  from  the  Eastern  District  terminal? 

A.  That  is  rather  a  difficult  question  to  answer. 

Q.  Is  it  in  order  to  handle  sugar? 

A.  Yes,  sir. 

Q.  In  order  to  get  the  sugar  to  handle? 

A.  Yes,  sir. 

Q.  And  if  you  did  not  handle  through  the  Brooklyn  Eastern  District  terminal,  it  is 
your  theory  that  you  would  not  get  it  to  handle? 

A.  No;  I  do  not  think  we  would. 

Q.  That  is  because  the  Brooklyn  Eastern  District  terminal  people,  the  people  who 
control  that  terminal,  also  control  the  routing  of  the  sugar,  is  it  not? 

A.  Yes,  sir. 

Q.  And  you  have  the  routing  through  their  terminal  and  make  the  lighterage  pay 
ments  to  them  in  order  to  get  the  tonnage? 

A.  That  is  my  understanding. 

So  far  as  Arbuckle  Brothers  are  concerned  no  question  can  exist  of 
the  relationship  of  the  lightermen  and  the  sugar  shipper  for  the  rea- 
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SOU  that  one  partnership  alone  is  involvedy  and  this  case  might  well 
turn  upon  the  discrimination  enjoyed  by  that  firm.  The  Commis- 
sion has  good  reason  to  believe  that  the  arrangement  by  which,  when 
they  began  competition  with  the  Havemeyer  interests  in  the  year 
1898,  Arbuckle  Brothers  became  lightermen  for  the  various  railroads, 
was  entered  into  by  the  railroads  in  response  to  the  demand  of  the 
new  sugar  refiners  and  shippers  that  they  should  enjoy  equally  as 
favorable  relations  with  the  railroads  as  were  enjoyed  by  their  long- 
established  competitors.  The  arrangement  with  Arbuckle  Brothers, 
therefore,  may  be  said  to  have  been  entered  into  in  order  to  prevent 
a  discrimination  between  them  and  the  American  Sugar  Refinery 
Company.  It  follows,  however,  that  these  arrangements  give  them 
the  same  advantage  over  sugar  shippers  not  enjoying  such  arrange- 
ments as  were  previously  possessed  by  the  Havemeyer  interests. 

It  is  asserted  in  the  majority  report  that  ' 'section  15  of  the  act 
clearly  implies  that  a  just  and  reasonable  allowance  may  be  made 
to  the  owner  of  property  transported  when  such  owner  renders  a 
service  connected  with  or  furnishes  an  instrumentality  used  in  the 
transportation."  So  far  from  fortifying  the  view  of  the  majority, 
the  reference  to  that  provision  in  the  act  rather  emphasizes  the  wrong 
to  the  complainant  in  the  present  situation.  For  if  the  carriers 
make  an  arrangement  with  Arbuckle  Brothers  that  permits  them  to 
render  a  service  and  furnish  an  instrumentality  by  which  their  sugar 
is  delivered  to  the  defendants  at  the  Jersey  City  terminals  and  make 
an  allowance  to  them  therefor,  imder  every  principle  of  equality 
embodied  in  the  act  the  defendants  must  offer  the  same  privilege  to 
the  complainant;  and  if  the  complainant  renders  a  like  service  and 
furnishes  a  like  instnunentality  in  getting  its  sugar  to  the  defendants 
at  Jersey  City,  it  is  clear  that  it  is  entitled  to  a  like  allowance.  The 
complainant  owns  an  extensive  dock  at  Yonkers  adjoining  its  refinery, 
and  it  hires  lighters  to  move  its  sugar  to  Jersey  City.  It  renders  pre- 
cisely the  same  service  and  uses  precisely  the  same  instrumentalities 
in  connection  with  its  sugar  that  Arbuckle  Brothers  use  in  delivering 
their  sugar  at  the  Jersey  City  terminals  of  these  defendant  carriers. 
And  it  needs  no  argument  to  demonstrate  that  when  one  shipper, 
upon  the  delivery  of  his  sugar  to  the  defendants  at  Jersey  City, 
receives  a  substantial  allowance,  while  another  shipper,  upon  deliv- 
ering his  sugar  at  Jersey  City,  receives  no  allowance,  the  result  is  an 
unjust  preference  of  the  one  and  an  imdue  discrimination  against  the 
other. 

In  a  word,  as  between  two  shippers  competing  in  the  same  line 
of  business,  a  carrier  may  not  lawfully  discriminate  imder  a  con- 
tract of  this  nature  even  when  entered  into  in  good  faith  in  order 
to  supply  itself  with  needed  facilities.    If  such  an  allowance  is  made 
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to  one  shipper  for  the  service  rendered  and  instrumentalities  fur- 
nished by  him  in  getting  his  sugar  into  the  hands  of  the  defendants 
at  Jersey  City,  it  is  \mlawful  to  withhold  a  similar  allowance  from 
the  complainant  for  doing  precisely  the  same  thing  with  its  sugar. 
The  fact  that  its  refinery  is  outside  the  lighterage  limits  is  of  n6 
significance.  The  burden  of  its  additional  distance  is  its  misfortime. 
But  it  is  entitled  to  deliver  its  sugar  into  the  possession  of  the  de- 
fendants at  Jersey  City  upon  exactly  equal  terms  with  Arbuckle 
Brothers.  If  the  tnmk  lines  do  not  see  fit  to  extend  their  services 
to  Brooklyn  with  their  own  equipment  but  choose  to  farm  out  that 
service  to  the  concerns  controlling  the  immense  sugar  tonnage  to 
the  westward  (which  it  has  been  testified  by  Vice-President  Caldwell, 
of  the  Delaware,  Lackawanna  &  Western  Railroad,  is  30  per  cent 
of  the  total  tonnage  westbound  out  of  Greater  New  York),  then  they 
should  be  compelled  to  so  adjust  the  arrangement  that  no  discrimina- 
tion will  be  caused  by  it. 

What  is  here  said  must  not  be  construed  as  an  indorsement  of  the 
sjrstem  of  rate  making  by  allowances,  instead  of  by  net  rates.  It 
is  a  condemnation  of  the  still  more  pernicious  system  of  discrimina- 
tive rajbe  making  by  means  of  allowances  so  contrived  as  to  be  open 
to  only  a  portion  of  the  shippers. 

I  am  authorized  to  say  that  Commissioners  Clements  and  Harlan 

join  in  the  views  herein  expressed. 
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No.  1231. 

GREATER  DES  MOINES  COMMITTEE 

V. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY. 


No.  1289. 
SAME 

V. 

CfflCAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY 

ET  AL. 


SubmitUd  October  f7,  1908.    Decided  June  f5,  7909. 


rroportional  rates  on  through  traffic  to  Des  Moines,  Iowa,  ordered  reduced. 

N.  T.  Ouemsey  for  complainant. 
E.  B.  Peirce  for  defendants. 

Hugh  E.  White  for  Commercial  Club  of  Minneapolis  and  St.  Paul 
Jobbers  &  Manufacturers'  Association,  interveners. 

Report  of  the  Commission. 

LAms,  Commissioner: 

Freight  which  originates  at  points  east  of  the  Indiana-Illinois  state 
line  is  carried  to  Des  Moines,  Iowa,  over  the  Rock  Island  road  on  a 
combination  of  rates  consisting  of  a  joint  proportional  rate  to  the 
Mississippi  River  added  to  an  individual  proportional  made  by  the 
Rock  Island  road  from  the  river  to  Des  Moines.  East  of  the  Missis- 
sippi River  the  Rock  Island  Railway  unites  with  other  carriers  in 
making  a  joint  proportional  rate  and  west  thereof  it  makes  inde- 
pendent proportionals  from  the  ten  groups  into  which  the  territory 
east  of  the  Indiana-Illinois  state  line  is  divided  bv  the  carriers  for 

rate-making  purposes,  which  groups  are  clearly  set  forth  in  the  tariffs. 
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Tlie  proportionals  of  the  Rock  Island  applicable  on  this  business  are 
as  set  forth  in  the  following  table : 


Offoap 
No. 


1 
2 

S 
4 
5 

e 

7 


Meithandiae.  olasses. 


Originating  it— 


Inehidlnc New  York.... 

Inoitiding  Byraoosa 

lDohi<Uns  Plttsbiirg 

Indadlns  Dsyton 

iDoiudlns  Saonftw 

Indodlns  Detroit 

Indadlng  Qrand  Rapids. 


8  Including  Logansport . 

9  I  Indodlng  Fort  Wavne. 
D  I  Indading Cincinnati... 


1. 

2. 

Ctt, 

Ctt, 

42 

84 

40 

84 

3 

86 

40 

88 

42 

86 

42 

86 

454 

87 

42 

38 

47 

39} 

8. 


Ctt. 
27 
27 
80 
81 


32 


*• 

5. 

A. 

B. 

ctt. 

ctt. 

Ctt.  1 

Ctt. 

20 

in 

18  1 
17 

16 
16 

22 

16 

10 

16 

24 

15 

10 

17 

20 

144 

17 

14 

28 

17 

10 

1^ 

214 

164 

19 

16} 

24 

16 

19 

17 

22 

16 

184 

^^ 

1  26 

17 

20 

18i 

C.       D. 


at.\ 

134' 

18 

14 

164' 
12 

16    I 

14 

16 

14 

164 


E. 


Ctt.    Ctt. 
114         84 


12 

114 
13 

!^ 

10 

ll! 

11 

18 


10 

84 
10 

54 
ft 

7; 

8 
10 


In  case  No.  1289  the  combination  through  rates  thus  constructed 
from  New  York  and  all  points  on  the  lines  of  the  defendants  east  of 
the  Indiana-Illinois  state  line  to  Des  Moines  are  attacked  as  imjust, 
unreasonable,  excessive,  and  unlawful,  and  the  Commission  is  peti- 
tioned to  establish  just  and  reasonable  joint  through  rates  from  such 
points  to  Des  Moines. 

No.  1231  attacks  the  reasonableness  of  the  proportionals  fixed  by 
the  Rock  Island  Railway  from  Rock  Island,  HI.,  to  Des  Moines. 
These  two  cases  were  heard  as  one  by  stipulation. 

The  Commission,  after  a  fuU  and  exhaustive  inquiry,  has  arrived  at 
the  following  conclusions : 

(1)  That  the  combination  through  rates  complained  of  are  excess- 
ive, unreasonable,  and  unlawful. 

(2)  That  such  combination  through  rates  are  excessive,  imreason- 
able,  and  unlawful  by  reason  of  the  excessive,  unreasonable,  and 
unlawful  proportionab  applied  by  the  Rock  Island  Railway  on 
through  traffic  from  Rock  Island,  HI.,  to  Des  Moines,  Iowa. 

(3)  That  the  Chicago,  Rock  Island  &  Pacific  Railway  Company 
shall  be  ordered  to  put  into  effect  on  or  before  September  1, 1909,  pro- 
portional rates  from  Rock  Island,  lU.,  to  Des  Moines,  Iowa,  applicable 
on  through  traffic  originating  east  of  the  Indiana-Illinois  state  line 
which  shall  not  exceed  the  amounts  set  forth  in  the  following  table : 


Oraop 
No. 


1 
2 
8 
4 
6 
6 
7 
8 
9 
10 


Originating  at~ 


1. 


2. 


3. 


Merchandise  classes. 

fi.    I    c. 


4. 


6.     I    A. 


D. 


Indodlng  New  York j  37  i 

Including  STTacuse 35  , 

Including  FltUburg 40 

Including  Dajrton 41^ 

Including  Saginaw I  36 

Including  Detroit 37 

Including  Orand  Rapids 37 

Including  Lof^ansport 40 

Including  Fort  Wayne 37 

Including  CincinnaU 41 


CU.     Ctt.  ,  Ctt.     CU.     Ctt.  '  CU.  i  CU.     CU.     CU.  '  Ctt. 


30  I 
30 

31  , 
33i 
29 

32  ' 
33 
20 
34* 


23* 
23} 
26 
27 

^1 

26 

26  I 
28 
26 
30 


19 
18  ' 
20j 
21 

20 

21  < 

19 

23 


134 
13} 

13 

13  ' 

15  ' 
Hi 

14  I 
Hi 


16 

13 

15 

13 

Idl' 

14 
15 

15 

12 

1& 
le 

Hj 

16 

15 

16, 

13* 

171 

16 

12 

12 

124 

13} 

104 

13 

12. 

13 

12 

H4 


10 

104 

10 

10 

9 

10 


n 

9 

It 

6 

7 
T 
9 


(4)  Application  for  joint  through  rates  is  denied. 
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No.  1286. 

BENTLEY  &  OLMSTED  COMPANY  ET  AL. 

V. 

LAKE  SHORE  &  MICfflGAN  SOUTHERN  RAILWAY  CXDM- 

PANY  ET  AL. 


Submitted  October  n,  1908,     Decided  June  «5, 1909, 


The  CommisBion  declines  to  put  in  carload  rates  on  boots  and  shoes  between  Bos- 
ton and  Des  Moines,  because  thoee  articles  generally  move  in  less-tban-carload 
quantities  and  there  is  no  evidence  in  the  record  warranting  the  introduction 
of  a  new  unit  of  transportation  as  to  those  commodities. 

jK  Q.  Wylie  and  N.  T.  Gxtemsey  for  complainauts. 
E.  B.  Pierce  for  Chicago,  Rock  Island  &  Pacific  Railway  Company. 
Hugh  E.  White  for  Commercial  Club  of  MinneapoliB  and  St.  Paul 
Jobbers'  &  Manufacturers'  Association,  interveners. 

Report  of  the  Commission. 

Lake,  Commissioner: 

The  complaint  in  this  case  is  that  there  are  no  through  routes  and 
joint  rates  on  boots  and  shoes  between  Boston  and  Des  Moines;  also 
that  there  are  no  carload  rates  on  these  commodities. 

The  rates  between  Boston  and  Des  Moines  are  made  by  combination 
on  Rock  Island,  but  following  Greater  Des  Moines  Committee  v.  C*.,  R. 
L  db  P.  Ry.  Co.^  17  L  C.  C.  Rep.,  54,  we  must  decline  at  this  time  to 
establish  joint  rates. 

At  present  the  Official  and  Western  Classifications  do  not  provide 
carload  rates  on  this  commodity.  While  the  Commission  has  recog- 
nized and  sustained  carload  rates  in  many  cases,  yet  the  question  of 
the  unit  of  transportation  is  one  that  has  long  been  controlled  by  the 
carriers.  On  many  articles  what  is  termed  an  ^^  any -quantity  rate''  is 
the  only  one  publbhed.  So  long  as  the  carriers  publish  a  reasonable 
any -quantity  rate,  the  mere  fact  that  they  publish  a  lower  rate  in  car- 
loads on  other  commodities  does  not  justify  the  Commission  in  order- 
ing a  carload  rate  upon  the  article  in  question.  In  this  case  it  appears 
that  boots' and  shoes  move  generally  in  less  than  carloads,  and  there  is 
no  evidence  in  the  record  which  warrants  the  introduction  between 
Boston  and  Des  Moines  of  a  new  unit  of  transportation  as  to  these 
commodities. 

For  the  reasons  above  set  forth  the  case  will  be  dismissed. 
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No.  1285. 
GREATER  DES  MOINES  COMMITTEE 

V. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COM- 

PANY. 


SubmiOed  October  27,  1908,    Decided  June  25,  1909, 


Complaint  alleges  that  defendant's  local  rates  for  the  transportation  of  freight 
between  Chicago  and  Des  Moines  are  unreasonable  and  give  undue  advantage 
to  Minneapolis  and  St,  Paul  as  against  Des  Moines;  Held,  That  no  unreasonable 
preference  or  advantage  in  favor  of  Minneapolis  and  St  Paul  has  been  estab- 
lished, but  that  the  present  first  class  rate  from  Chicago  to  Des  Moines  is 
unreasonable. 

E.  O,  Wi/lie  and  iV.  T.  Gxiemsey  for  complainant. 
E,  B.  Peirce  for  defendant. 

HxAgh  E.  White  for  Commercial  Club  of  Minneapolis  and  St.  Paul 
Jobbers'  &  Manufacturers'  Association,  interveners. 

Report  of  the  Commission. 

Lane,  Commissioner: 

In  this  case  the  complaint  is  that  the  local  rates  of  the  Chicago, 
Rock  Island  &  Pacific  Railway  for  the  transportation  of  freight 
between  Chicago  and  Des  Moines  are  unreasonable,  and  that  they  give 
undue  and  unreasonable  preference  and  advantage  to  Minneapolis  and 
St.  Paul  as  against  Des  Moines.  The  present  class  rates  between  the 
points  named,  in  cents  per  100  pounds,  are  as  follows: 

Rates  from  Chicago  to  Des  Moines: 

Class....    1234      5       A       BCDE 
Rates....  68    60    40    29    23i    28i    23}    19    15}    12} 

We  hold  that  no  unreasonable  preference  or  advantage  in  favor  of 
Minneapolis  and  St  Paul  has  been  established.  We  can  not  find  these 
rates  as  a  whole  to  be  in  themselves  unreasonable.  The  second  and 
third  class  rates  are  the  same  as  those  from  Chicago  to  St.  Paul  on 
the  same  classes  of  traffic,  and  the  Class  E  rate  is  lower  than  that  to 
St.  Paul.  The  first  class  rate  is  excessive  by  the  amount  of  8  cents, 
and  we  shall  make  no  further  order  than  for  the  reduction  of  this 
rate  to  60  cents.    An  order  will  be  entered  accordingly. 
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Nos.  698  and  707  (Sub-No.  52). 

ROBERT  H.  JENKS  LUMBER  COMPANY 

v. 

SOUTHERN  RAILWAY  COMPANY  ET  AL.;  AND  184  OTHER 
CASES  DISPOSED  OF  IN  THE  ORDER  ENTERED  HEREIN, 
WHEREIN  PARTIES  ARE  SPECIFICALLY  NAMED,  WHICH 
CASES  ARE  INDICATED  BY  DOCKET  SUBNUMBERS  AS 
FOLLOWS:  57,  59,  60,  61,  63,  69,  72,  73,  76,  77,  80,  81,  82,  88,  96, 
103,  104,  106,  123,  124,  148,  149,  150,  151,  152,  153,  154,  155,  156, 
157,  158,  159,  160,  161,  162,  163,  164,  192,  193,  207,  216,  217,  219, 
220,  221,  224,  225,  226,  227,  228,  229,  232,  234,  235,  237,  239,  241, 
243,  261,  262,  266,  268,  269,  270,  271,  272,  273,  297,  372,  385,  396, 
397,  398,  399,  400,  401,  402,  403,  404,  405,  406,  407,  408,  409,  410, 
411,  412,  413,  414,  415,  416,  417,  419,  420,  421,  422,  423,  424,  425, 
426,  427,  428,  429,  434,  435,  436,  438,  439,  440,  445,  446,  447,  448, 
449,  450,  451,  452,  453,  454,  455,  456,  457,  458,  459,  460,  461,  462, 
463,  464,  465,  466,  467,  468,  469,  470,  471,  472,  473,  474,  475,  476, 
477,  485,  486,  487,  488,  489,  490,  491,  492,  497,  500,  501,  502,  503, 
604,  505,  506,  507,  508,  509,  510,  511,  512,  513,  522,  523,  524,  525, 
626,  527,  528,  529,  530,  531,  532,  533,  534,  535,  AND  REGLTAR 
FORMAL  DOCKET  NTJMBERS  1256,  1257  (CONSOLIDATED 
WITH  AND  INCLUDING  SUBNTFMBERS  78,  79,  83,  84,  85,  86, 
87,  222,  AND  295),  1339,  1386,  AND  1469. 


^ubmiUed  June  15, 1909,    Decided  June  t9, 1909. 


UpoQ  Babmiaion  by  the  parties  in  185  supplemental  complaints  of  like  charactiy 
involving  claims  for  reparation  for  unreasonable  rates  on  lumber  on  the  basis  ol 
decisions  of  the  Commission  in  the  original  proceedings  (Xos.  698  and  707),  of  a 
written  agreement  providing  for  compromise  and  settlement  of  these  claims,  it 
appearing  that  the  same  contains  no  provisions  inconsistent  with  law,  it  is  ap- 
proved as  a  basis  for  final  settlement  and  satis&Mrtion  thereof,  in  so  fsr  as  it  relates 
to  matters  within  the  Commission's  jurisdiction. 

MarceUus  Green;  William  0.  Vertrees;  Goulder,  Holding  <t  JIasien; 

Frank  8.  Bright;  H.  K.    While;  C.  S.  HiUyer;  Samuel  A.  PxUman; 

AJcerman  dh  Akerman;  Stanton  C.  PeeUe;  George  A,  SorreU;  James  P. 

Mitchell;  R.  V.  Squires;  Sheriff,  Dent,  Dchyns  dr  Freeman;  McGowan^ 

Serven  <fc  Jdohun;  Dwight  Hinckley;  F.  C.  Brewer;  Victor  H.  Wallace; 

G.  Gale  Gilbert;  and  IF.  S.  Phippen  for  complainants. 
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Ed.  Baxter,  R.  WaUon  Moore,  Sidney  F.  Andrews,  M,  P.  CaUavxiy, 
Alheri  S,  Brandeis,  and  Claudian  B,  Northrop  for  defendants. 

Repobt  op  the  Commission. 

Clements,  Commissioner: 

These  cases  (185  in  number)  are  all  claims  for  reparation  on  accoimt 
of  shipments  of  lumber  and  grow  out  of  and  are  based  upon  reports 
of  the  Commission  in  cases  Nos.  698,  Tift  v.  Southern  Ry,  Co,,  10 
I.  C.  C.  Rep.,  548,  and  707,  Central  Yellow  Pine  Asso,  v.  /.  C,  R,  R,  Co., 
10  I.  C.  C.  Rep.,  505,  decided  by  the  Commission  February  7,  1905. 
They  have  been  treated,  therefore,  as  supplemental  proceedings  to 
those  in  the  two  original  cases  just  above  referred  to.  In  the  order 
made  herein  the  parties  will  be  severally  and  definitely  named  with 
reference  to  the  numbers  of  their  cases  above  indicated. 

The  cause  of  complaint  in  all  of  these  supplemental  proceedings  is 
the  same  as  that  in  the  113  cases  disposed  of  in  our  report  in  Nos. 
698  and  707  (Sub-No.  2),  Jrnce  dk  Co.  v.  /.  C.  R.  R.  Co.,  15  I.  C.  C. 
Rep.,  239.  The  proceedings  before  the  Commission,  the  reports 
and  orders  made  by  it,  and  the  proceedings  in  court,  as  well  as  the 
decrees  thereof,  relating  to  and  affecting  the  cases  now  under  consider- 
ation are  set  forth  and  referred  to  in  our  report  last  above  mentioned, 
and  therefore  need  not  be  here  repeated. 

These  cases  having  been  assigned  for  hearing  before  the  Commission 
on  March  18,  1909,  all  of  the  parties  thereto  requested  postponement 
of  the  same  upon  assurances  by  them  to  the  Commission  that  they 
had  come  to  an  understanding  among  themselves  as  to  the  basis 
of  an  adjustment,  which  the/  desired  to  put  in  writing  and  submit 
to  the  Commission  for  its  approval.  They  have  now  presented  a 
written  agreement,  duly  sigixed  by  the  parties  and  their  counsel  in 
these  cases,  asking  approval  thereof.  The  Commission  having  ex- 
amined this  agreement,  and  it  appearing  to  our  satisfaction  that  none 
of  the  provisions  or  terms  thereof,  in  so  far  as  the  same  relate  to  mat- 
ters within  the  Commission's  jurisdiction,  are  inconsistent  with  any 
provision  of  law,  the  same  is  approved.  The  defendants  are  hereby 
authorized  to  pay  to  complainants  from  time  to  time  the  amounts 
found  to  be  due  upon  their  respective  claims  in  these  cases  on  the 
basis  and  terms  set  forth  in  the  said  agreement,  and  they  are  required 
to  make  report  to  the  Commission  on  October  1,  1909,  and  on  the 
first  day  of  each  succeeding  month,  of  such  payments  as  they  make 
from  time  to  time  in  pursuance  of  said  agreement,  showing  separately 
the  amount  and  date  of  each  payment,  to  whom  and  by  what  carriers 
paid. 

These  cases  will  be  retained  until  we  are  duly  advised  of  the 
adjustments  and  payments  to  be  made  under  the  agreement  referred 
to,  whereupon  they  will  be  dismissed  as  having  been  settled. 
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No.  978. 
E.  SONDHEBIER  COMPANY 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  ET  AL. 


Submitted  July  18,  1908.    Decided  June  29, 1909, 


Defendants'  tariff  in  force  when  complaint  was  filed  permitted  dealefB  to  ship  lumber 
into  Memphis  from  southern  and  western  territory,  there  imload,  assort,  grade, 
and  dry  it,  and  within  ninety  days  from  the  date  of  arriv'al,  upon  presentation  of 
paid  expense  bills  covering  movement  into  Memphis,  to  ship  out  the  same  lumber, 
or  an  equal  tonnage  of  the  same  kind  of  lumber,  to  certain  northern  and  eastern 
territory  upon  rates  which,  combined  with  the  rates  into  Memphis,  were  leas 
than  the  combination  of  rates  upon  Memphis,  but  not  leas  than  the  through  rate 
from  the  original  shipping  points  to  final  destinations.  The  maximum  "shrinkage" 
of  rates  so  permitted  was  4  cents  per  100  pounds.  No  such  privilege  was  permitted 
at  Cairo,  and  the  rates  exacted  upon  lumber  handled  through  that  point  were 
the  full  locals  in  and  out.  Since  complaint  was  filed  the  tariff  in  question  has 
been  superseded  by  a  tariff  which  is  admitted  by  complainant  to  have  removed 
the  alleged  discrimination  in  rates;  Held,  That  owing  to  dissimilarity  in  circum- 
stances and  conditions  surrounding  the  movement  of  lumber  through  Memphis 
and  Cairo,  the  yarding  and  reshipping  privilege  at  Memphis,  if  proper  rates  are 
applied  thereunder,  is  not  an  undue  discrimination  against  Cairo;  but  that  the 
rates  in  force  through  Memphis  when  complaint  was  filed,  from  competitive 
producing  points  in  Mississippi  to  competitive  consuming  points  in  the  territory 
involved,  were  imduly  discriminatory  against  Cairo.  Complainant  given  leave 
to  make  proof  of  any  damage  it  may  have  suffered. 

MarsiHiot  dh  Murray  for  complainant. 

diaries  N.  Burch  for  defendants. 

Brown  cfc  Anderson  for  Memphis  Lumbermens'  Club,  intervener. 

Report  of  the  Commission. 

Enapp,  Chairman: 

It  is  alleged  in  this  complaint  that  certain  reconsigning  or  reship- 

ping  privileges  were  granted  by  defendants  to  shippers  of  lumber 

from  Memphis,  Tenn.,  which  were  not  granted  to  complainant  or 

other  ship]>ers  from  Cairo,  111.;    that  by  reason  thereof  defendants 
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charged  complainant  unjust  and  unreasonable  rates  for  the  trans- 
portation of  lumber  from  points  in  the  state  of  Mississippi  on  defend- 
ants' lines  to  points  north  and  east  of  Cairo;  and  that  complainant, 
other  ship]>ers,  and  the  city  of  Cairo  were  subjected  to  undue  dis- 
crimination and  unreasonable  prejudice  and  disadvantage. 

The  Memphis  Lumbermens'  Club,  an  association  of  lumber  dealers 
and  shippers  at  Memphis,  intervened  on  behalf  of  defendants. 

Defendants  submitted  a  motion  to  dismiss  the  complaint  because 
other  railroads  leading  from  Memphis  were  not  made  parties,  although 
they  had  tariffs  containing  the  same  provisions  with  respect  of  re- 
consigning  lumber  from  Memphis  as  the  tariff  of  the  Illinois  Central. 
This  motion  is  denied.  Whilst  the  other  carriers  are  proper,  we  are 
of  opinion  that  they  are  not  necessary  parties  to  this  proceeding. 
The  question  here  presented  is  one  of  alleged  undue  discrimination 
resulting  from  rates  under  the  tariff  of  defendants  on  shipments  from 
Memphis  as  compared  with  rates  from  Cairo  to  the  same  points  of 
destination. 

At  the  hearing  no  evidence  was  submitted  as  to  the  number,  weight, 
and  route  of  shipments,  with  a  view  to  ascertaining  the  amount  of 
reparation,  for  the  reason  that  complainant  was  advised  that  the 
Conmiission  would  first  determine  whether  the  tariff  was  unduly  dis- 
criminatory, and,  if  so  found,  that  complainant  would  have  further 
opportunity  to  furnish  proof  as  to  the  extent  of  its  damages. 

Complainant  is  an  Illinois  corporation  engaged  in  the  business  of 
buying,  selling,  and  shipping  lumber  to  and  from  Cairo.  The  execu- 
tive offices  of  this  company  are  located  at  Memphis,  but  its  distribu- 
ting yards  are  in  Cairo.  By  agreements  with  the  various  owners  it 
controls  the  output  or  product  of  about  22  sawmills  in  the  states  of 
Mississippi,  Arkansas,  and  Louisiana.  Nine  of  these  mills  are  located 
in  Mississippi  south  of  Memphis. 

Memphis  is  the  largest  wholesale  hard-wood  market  in  the  United 
States.  About  31  wholesale  dealers  have  distributing  yards  there 
and  15  saw  and  planing  mills  are  in  operation.  The  supply  of  lumber 
is  obtained  from  various  points  in  near-by  States,  a  large  proportion 
of  the  hard-wood  limiber  being  produced  in  Mississippi.  Memphis 
has  a  population  of  about  100,000  and  is  located  on  the  Mississippi 
River  near  the  south  line  of  the  State  of  Tennessee,  and  is  reached 
by  9  railroads.  Cairo  is  162  miles  north  of  Memphis,  has  a  population 
of  about  12,000,  and  is  located  near  the  jimction  of  the  Ohio  and 
Mississippi  rivers.     It  is  reached  by  5  raib*oads. 

The  main  line  of  the  Illinois  Central  extends  from  Chicago,  HI.,  to 
New  Orleans,  La.,  with  branches  to  Memphis,  Louisville,  Ky.,  Indian- 
apolis, Ind.,  and  various  other  points.     A  line  of  the  system  extends 
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from  Chicago  to  Omaha,  Nebr.  The  Yazoo  &  Mississippi  Vailej 
road,  which  is  a  part  of  the  Illinois  Central  system,  extends  from 
Memphis  to  New  Orleans. 

The  reconsigning  or  reshipping  privil^e  applicable  to  shipments  of 
lumber  from  Memphis  on  the  date  the  complaint  was  filed  appears 
in  Illinois  Central  tariff,  I.  C.  C.  No.  1475.  Under  the  provisions  of 
this  tariff  dealers  were  permitted  to  ship  lumber  into  Memphis  from 
southern  and  western  territory  and  there  unload,  yard,  assort,  grade, 
and  dry  it.  Within  ninety  days  from  the  date  of  arrival,  upon  pre- 
sentation of  paid  expense  bills  showing  movement  into  Memphis, 
the  dealer  was  permitted  to  ship  out  the  same  lumber,  or  an  equal 
tonnage  of  the  same  kind  of  lumber,  to  certain  northern  and  eastern 
territory.  The  rate  into  Memphis  was  the  full  local  rate  from  point 
of  origin,  and  the  rate  out  of  Memphis  to  points  north  of  the  Ohio 
River  and  east  of  cities  on  the  west  bank  of  the  Mississippi  River  was 
the  full  local  rate,  according  to  tariffs  which  were  in  effect  April  1, 
1897,  less  certain  ihaximum  shrinkages.  It  was  provided  that  the 
shrunk  rate  out  of  Memphis  plus  the  inbound  rate  must  not  be  less 
in  any  case  than  the  through  rate  from  point  of  origin  to  final 
destination. 

The  territories  to  which  the  reconsigning  rates  applied,  together 
with  the  shrinkages  allowed,  were  as  follows:  (1)  To  points  in  the 
State  of  Illinois,  Wisconsin,  and  points  in  Minnesota  east  of  the  Mis- 
sissippi River,  including  cities  on  the  west  bank  of  the  Mississippi 
River,  there  was  a  maximum  shrinkage  of  4  cents  from  the  local  rate 
from  Memphis.  (2)  To  points  in  Central  Freight  Association  ter- 
ritory, which  is  defined  in  the  tariff  as  the  territory  between  the 
Indiana-Illinois  state  line  on  the  west  and  a  line  run  (approximately) 
through  Buffalo,  and  Pittsburg,  Pa.,  on  the  east,  there  was  a  max- 
imum shrinkage  of  3  cents.  (3)  To  Joint  Traffic  Association  terri- 
tory, which,  generally  speaking,  is  that  part  of  the  United  States  east 
of  a  line  drawn  through  Pittsburg  and  Buffalo,  there  was  a  maximum 
shrinkage  of  2  cents. 

The  record  contains  considerable  testimony  with  respect  of  pos- 
sible manipulations  of  expense  bills  by  Memphis  dealers,  and  the 
opportunity  for  one  shipper  at  that  point  to  secure  an  advantage 
over  another.  That  this  was  possible  under  the  tariff  appears  on  its 
face.  There  were  different  local  rates  into  Memphis,  and  as  the  iden- 
tity of  the  lumber  was  not  required  to  be  preserved,  shippers  no 
doubt  used  expense  bills  to  secure  the  lowest  through  rates,  though 
the  evidence  fails  to  show  any  specific  instance  of  manipulation. 
Evidence  of  shifting  of  expense  bills,  etc,  is  not  deemed  of  special 

importance,  for  the  reason  that  in  argument  counsel  for  complainant 
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stated  that  reliance  was  not  placed  upon  manipulations  of  expense 
bills  at  Memphis,  under  the  tariffs  that  were  in  existence,  to  estab- 
lish its  claim  of  excessive  rates  or  undue  discrimination,  but  upon  the 
tariff  rates  charged  to  Memphis  dealers  upon  shipments  from  points 
of  origin  to  points  of  destination  via  Memphis,  as  compared  with 
rates  charged  complainant  on  shipments  of  lumber  from  and  to  the 
same  points  via  Cairo.  Thus  the  real  question  presented  for  deter- 
mination is  whether  Cairo  was  unduly  discriminated  against  by  rates 
on  lumber  from  Memphis  to  points  in  Official  Classification  territory, 
including  cities  on  the  west  bank  of  the  Mississippi  River  and  points 
in  the  states  of  Minnesota  and  Wisconsin  east  of  the  river. 

While  the  case  was  pending  the  attention  of  the  Commission  was 
called  to  the  reconsigning  tariff  in  question.  It,  together  with  all 
similar  tariffs  at  Memphis,  was  condemned  as  to  form,  because, 
amongst  other  things,  it  failed  to  show  the  rates  from  points  of 
origin  to  ultimate  destination,  and  such  rates  could  not  be  ascer- 
tained except  by  reference  to  other  tariffs,  and  because  imder 
its  provisions  it  was  possible  to  make  varying  rates  between  the 
same  points  on  the  same  traffic.  March  1,  1908,  this  tariff  was 
withdrawn.  Effective  September  8,  1908,  another  tariff  was  issued 
by  the  Illinois  Central,  a  number  of  roads  reaching  Memphis  being 
parties  thereto,  which  permitted  the  reconsignment  of  lumber  imder 
different  conditions  from  those  provided  in  the  former  tariff. 

In  the  new  issue,  I.  C.  C.  No.  2,  it  is  provided  that  the  rates  on  lum- 
ber (except  pine  lumber),  staves,  and  heading  from  Memphis,  when 
coming  from  beyond  by  rail,  apply  only  under  certain  rules.  Among 
the  rules  are  these:  That  inboimd  freight  bills  shall  not  be  honored 
after  120  days  from  date  thereof;  that  before  issuing  bills  of  lading 
the  outbound  carrier  shall  obtain  from  the  secretary  of  the  Memphis 
Freight  Committee  approval  in  the  following-  form  for  acceptance  of 
the  inboimd  freight  bill: 

This  freight  bill  will  be  accepted  within  120  days  of  its  date from  (here 

insert  name  of  original  consignee),  but  from  no  other  person,  firm,  or  corporation,  as 
authority  for  use  of  rates  applying  from  Memphis  on  shipments  coming  from  beyond. 

The  weight  of  the  outbound  shipment  must  not  exceed  the  weight 
shown  on  the  inbound  freight  bill.  The  rates  provided  under  this 
tariff  are  called  proportional  rates.  On  business  from  beyond  Mem- 
phis they  are,  so  far  as  we  are  able  to  ascertain  by  comparison,  1  cent 
per  100  pounds  less  than  rates  from  Memphis  proper  to  all  points  here 
involved.  It  appears  that  under  the  tariff  complained  of  different 
rates  were  made  on  gum  and  cottonwood  than  on  hard-wood  lumber 
from  points  of  origin  to  certain  points  of  destination.  The  new  issue, 
it  is  to  be  noted,  includes  all  lumber  except  white  pine. 
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The  contention  of  defendants  is  that  the  lumber  business  is  con- 
ducted under  different  circumstances  and  conditions  at  Memphis  than 
at  Cairo;  that  there  is  more  competition  at  Memphis;  that  it  is 
located  nearer  the  sources  of  production  of  the  lumber;  and  that  the 
rate  therefrom  may  be  lower  than  from  Cairo  without  violation  of 
the  act.  It  is  also  insisted  by  defendants  that  the  tariff  imder  review 
and  the  existing  tariff  are  properly  to  be  designated  as  tariffs  giving 
^'yarding-in-transit  privil^es/'  and  the  position  taken  is  that  the 
circumstances  warrant  yarding-in-transit  at  Memphis  in  order  to 
place  shippers  at  that  point  on  substantial  equality  with  shippers  at 
Cairo  and  other  Ohio  River  crossings. 

Complainant  contends  that  much  of  the  lumber,  in  fact,  all  of  it 
that  passes  from  Memphis  to  the  north  via  the  Illinois  Central,  must 
pass  through  Cairo,  a  shorter  distance  point  on  the  same  line;  that 
the  lumber  business  at  Cairo  and  at  competitive  points  in  Mississippi 
is  conducted  by  complainant  under  substantially  similar  circum- 
stances as  by  dealers  in  Memphis;  and  that  no  reason  appears  why 
Memphis  should  have  lower  rates  from  and  to  competitive  points 
than  Cairo. 

It  is  well  settled  that  a  carrier  must  accord  to  points  on  its  own 
line  which  are  entitled  to  similar  treatment  equal  facilities  of  ship- 
ment and  relatively  equal  rates.  It  is  also  well  settled  that  dissim- 
ilarity of  circumstances  and  conditions  may  justify  a  discrimination 
which  is  not  undue.  That  is  to  say,  any  discrimination  which  exists 
must  not  exceed  that  which  is  warranted  by  the  differences  in  cir- 
cumstances and  conditions.  Are  transportation  and  other  condi- 
tions at  Cairo  sunilar  to  those  at  Memphis?  If  not,  were  the  rates 
charged  to  Cairo  dealers  unreasonable  or  unduly  discriminatory! 
To  properly  answer  these  questions  requires  a  review  of  the  history 
of  the  reshipping  or  yarding  privilege  at  Memphis,  the  reasons  for  its 
inauguration  and  maintenance,  its  effect  upon  rates,  and  an  exami- 
nation of  the  conditions  surroundmg  the  lumber  business  of  both 
cities. 

The  record  fails  to  show  the  date  when  the  reshipping  arrangement 
was  hrst  put  mto  effect  at  Memphis.  It  does  appear  that  it  has  pre- 
jaued  there  for  more  than  sixteen  years;  that  it  was  firet  applied  to 
sbipments  from  Arkansas  points  only,  and  was  afterwards  graduaUy 
^til  I'^v  ''  ^l""^''  ^^"•"^^  Mississippi.  Cairo,  because  of  ii 
wS  r  ""^J^-  "^  '^"'"^^  '^  ^^•^^^  lumber-producing  points, 
P^ticln^."?!  r  ^  ""T^'"^  ^^  ^^^^"^  destinations,  and  soured 
^^s  fn  ^  f   .  '  northeastern  Arkansas  lumber  traffic.     Memphis 

Fpmg  pnvuege  at  Memphis.     Its  purpose  was  to  permit  lumber 
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to  be  brought  into  Memphis,  yarded  and  graded,  and  then  reshipped 
to  points  north  and  east  in  competition  with  yards,  dealers,  and 
Uppers  at  St.  Louis  and  Cairo.  In  other  words,  the  through  rate 
was  to  be  protected  from  the  original  point  of  shipment  to  the  point 
of  final  destination.  The  Illinois  Central  began  to  operate  into  Mem- 
phis from  the  north  in  August,  1896.  In  that  year  it  acquired  control 
of  what  was  formerly  known  as  the  Chesapeake,  Ohio  &  Southwestern 
Railroad,  extending  from  Memphis  to  Louisville  and  crossing  the 
main  line  of  the  Illinois  Central  at  Fulton,  a  point  near  the  state  line 
between  Kentucky  and  Tennessee.  It  found  the  reshipping.  arrange- 
ment in  effect  on  that  road,  and  on  all  roads  leading  north  and  east 
from  Memphis,  and  adopted  it. 

Railroads  leading  from  Memphis  reach  Cincinnati,  Louisvillei 
Evansville,  and  M  Ohio  River  gateways,  and  reach  St.  Louis  and 
Cairo  by  routes  on  both  sides  of  the  Mississippi  River.  The  Southern 
Railway  extends  from  Memphis  east  to  tide  water  at  Norfolk,  Va. 
Considerable  lumber  shipped  from  Memphis  is  for  export  and  abo 
for  certain  southeastern  points.  No  reconsignment  privilege  is 
extended  to  such  shipments,  however,  and  they  are  not  involved  in 
this  controversy. 

Memphis  limibermen  own  yards  in  that  city  which  are  graded  and 
otherwise  fitted  for  piling  and  sorting  lumber  convenient  for  ship- 
ment. The  average  yard  man  does  not  operate  machinery  for  the 
manufacture  of  lumber.  The  tariff  in  question  did  not  permit  the 
reshipment  of  lumber,  imder  the  privilege,  which  had  been  planed, 
sawed,  or  otherwise  treated  by  machinery  in  Memphis.  A  few  of  the 
Memphis  yard  men  own  and  operate  sawmills  which  are  of  sufficient 
capacity  to  supply  their  demands,  and  shipments  from  these  mills  are 
largely  made  from  the  mills  direct  to  points  of  consumption,  the  por- 
tion which  is  not  so  shipped  being  hauled  to  Memphis.  The  usual 
method  of  operation  by  yard  men  is  to  finance  small  mills  located  in 
Mississippi,  eastern  Arkansas,  and  northern  Louisiana,  of  which  there 
is  a  very  large  nimiber.  These  small  mills  are  situated  at  various 
points  in  the  territory  described  and  are  owned  by  men  of  limited 
capital.  None  of  them  produces  any  considerable  quantity  of  any 
one  kind  of  lumber,  and  most  of  them  have  a  capacity  of  only  about 
10,000  to  12,000  feet  per  day.  The  owners  of  these  mills  require  cash 
as  soon  as  the  lumber  comes  from  the  saw  to  enable  them  to  pay  their 
workmen  and  meet  other  necessary  expenses.  They  are  not  in  posi- 
tion to  stand  delays  of  payment  consequent  upon  yarding  and  drying 
lumber  at  the  mill  site,  assuming  that  they  are  able  to  dispose  of  the 
lumber  there.  It  requires  skilled  men  to  pile  and  grade  lumber,  and 
the  work  can  not  be  economically  done  by  small  producers.    These 
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mills  dear  the  land  as  they  go,  sawing  yarious  kinds  of  lumber,  such 
as  oaky  ash,  poplar,  gum,  cottonwood,  etc.,  which  are  often  found 
growing  upon  the  same  tract  of  land.  The  trees  sawed  are  of  varying 
sizes,  and  therefore  the  liunber  is  of  different  dimensions.  Each  of 
the  varieties  is  produced  in  comparatively  small  quantities,  in  no  way 
adequate  to  the  demands  of  purchasers,  who  usually  require  certain 
kinds  of  lumber  in  large  lots. 

Because  of  these  conditions  and  others  that  might  be  mentioned, 
from  80  to  90  per  cent  of  the  lumber  produced  at  the  points  in  ques- 
tion is  shipped  to  Memphis  as  it  comes  from  the  saw.  Exigencies  of 
the  business  make  necessary  a  concentrating  point  convenient  to  the 
milb,  where  the  lumber  may  be  graded,  piled,  and  dried.  Memphis 
is  centrally  located,  and  is  near  the  producing  territory,  the  evidence 
showing  that  the  average  distance  from  Mississippi  points  is  about 
100  miles.  Memphis,  therefore,  in  a  perfectly  natural  manner 
became  the  point  for  concentrating  lumber  from  nearby  producing 
territory.  Its  proximity  thereto  and  its  faciUties  of  shipment  dic- 
tated its  selection  by  mill  owners,  yard  men,  lumber  dealers,  buyers, 
and  carriers. 

Memphis  is  reached  by  9  railroads  and  competition  for  lumber 
traffic  has  been  keen.  It  is  earnestly  argued,  however,  in  behalf  of 
complainant  that  a  note  to  the  reconsigning  tariff  of  the  Illinois 
Central  had  the  effect  of  nullifying  competition  on  shipments  of 
lumber  from  points  on  defendants'  lines  to  all  points  north  and  east. 
This  note,  which  appears  to  have  been  in  effect  for  about  ten  years 
prior  to  filing  the  complaint,  but  is  not  now  printed  in  the  tarifiis, 
was  as  follows: 

The  mtee  ehown  herein  on  lumber  and  articles  taking  the  same  mte,  apply  only 
on  shipments  to  Memphis,  Tenn.,  proper,  or  when  reshipped  via  the  Illinois 
Central  Railroad  or  the  Yazoo  d  Mifeiwippi  Valley  Railroad.  On  shipments  that 
are  not  for  Memphis,  Tenn.,  proper,  or  to  be  reshipped  by  the  Illinois  Central  Rail- 
road or  the  Yazoo  &  MisBissippi  Valley  Railroad,  the  rate  to  Memphis,  Tenn.,  wiD 
be  3  cents  per  100  pounds  higher  than  rates  phown. 

When  bills  of  lading  are  iwued  by  forwarding  agent,  showing  Memphis,  Tenn.,  aa 
the  destination  of  the  lumber,  he  will  insert  therein  a  rate  3  cents  per  100  pounds  hi^ier 
than  shown  herein,  but  wiU  waybiU  shipment  at  tariff  rate,  subject  to  correction  by 
agent  at  Memphis,  Tenn.,  in  accordance  with  above,  which  correction  wiU  be  accepted 
by  forwarding  agent. 

The  purpose  of  this  provision  is  explained  by  the  general  freight 
agebt  of  the  Illinois  Central,  as  follows: 

We  found  at  one  time  that  certain  of  the  lines  out  of  Memphis,  not  many  of  them, 
but  some  of  them,  were  going  down  to  their  local  stations  and  having  lumber  ficti- 
tiously  biUed  into  Memphis  and  then,  when  delivered  to  them,  reconsigning  it  in  the 
original  can  without  unloading  it  to  other  points,  say,  for  example,  LouisviUe,  or 
Cleveland,  or  Chicago,  or  points  which  we  reached  ouxaelves;  in  other  words,  they 
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were  scmlpiiig  our  temtory,  as  we  describe  it,  in  order  to  get  business  for  themselves 
and  take  it  away  from  us,  and  we  put  this  provision  here  in  the  tariff  to.  make  it  as 
expensive  for  them  as  we  could. 

The  evidence  shows  that  lumber  was  shipped  into  Memphis  over  de- 
fendants' lines  and  reshipped  to  northern  points  at  the  through  rate 
over  other  lines.  There  is  no  convincing  evidence  that  application 
of  the  note  was  ever  made  to  shipments  of  limiber  to  Memphis  proper 
and  imloaded  there.  Indeed,  we  are  imable  to  find  that  the  note 
ever  had  any  effect  upon  the  general  reshipping  privilege  granted  at 
Memphis. 

It  is  further  argued  by  complainant  that  defendants  recognized 
that  the  reshipping  privilege  at  Memphis  resulted  in  unjust  rates, 
because  the  evidence  shows  that,  prior  to  April,  1901,  the  Ulinois 
Central  allowed  and  paid  complainant  claims  to  the  amount  of  2 
cents  per  100  pounds  on  lumber  shipped  to  Cairo  over  its  lines  and 
shipp^  out  over  its  lines  to  certain  northern  destinations.  The 
evidence  with  respect  of  this  allowance  is  vague  and  uncertain.  It 
does  not  clearly  appear  that  the  allowance  was  made  to  all  shippers 
from  Cairo.  None  of  the  tariffs  on  file  shows  any  such  allowance. 
Inasmuch  as  it  does  not  appear  that  it  was  an  allowance  by  Cairo 
roads  as  a  reconsigning  privilege  applicable  to  all  shipments  from 
Cairo,  the  payment  of  these  allowances  has  no  special  significance  in 
the  existing  controversy. 

So  far  as  the  record  shows,  the  lumber  business  has  not  been  con- 
ducted at  Cairo  under  the  same  methods  which  prevail  at  Memphis. 
Substantially  all  lumber  is  shipped  to  Memphis  by  rail,  while  about 
60  per  cent  of  the  lumber  received  at  Cairo  comes  by  bai^e  from  points 
on  the  Mississippi  River  south  of  Memphis.  Only  about  25  per  cent 
of  the  limiber  received  by  complainant  from  Mississippi  points  is  green. 
All  dealers  in  Cairo  receive  a  much  larger  per  cent  of  dry  limiber  than 
is  hauled  to  Memphis.  This  arises  undoubtedly  from  its  location. 
Cairo  has  ample  facilities  for  handling  limiber  by  river  transportation, 
while  Memphis  has  practically  no  such  facilities,  and  little  or  no  lum- 
ber is  received  there  by  water.  Cairo  draws  considerable  of  its 
supply  from  near-by  Missouri  and  Arkansas  points.  Five  railroads 
reach  Cairo,  three  of  which  also  reach  Memphis.  None  of  these  has 
its  own  line  to  points  east  of  the  Indiana-Ohio  state  line,  north  of  the 
Ohio. 

The  combined  volume  of  business  done  at  Cairo  and  Joppa,  HI.  (the 
latter  point  being  near  by  and  for  all  practical  purposes  in  the  same 
situation  as  Cairo),  does  not  exceed  50  per  cent  of  that  done  at 
Memphis.  Cairo  is  162  miles  farther  from  the  points  of  origin 
involved  and  is  not  a  natural  or  practicable  point  for  the  concentra- 
tion and  shipment  of  the  product  of  the  mills  of  that  district. 

17  I.  C.  G.  Rep. 


68  IKTEBSTATE  COMMEBCE  COMMISSION  BEPOBTB. 

When  railroads  in  the  territory  in  question  were  first  constructed 
from  northern  points  south,  the  southern  termini  of  the  northern 
lines  were  at  points  on  the  Ohio  River,  while  the  northern  termini  of 
the  southern  lines  were  likewise  at  points  on  that  river.  For  many 
years  the  northern  lines  ended  at  Cairo  and  other  Ohio  River  cross- 
ings, and  the  southern  lines  ended  on  the  south  bank  of  the  river 
opposite  Cairo  and  other  points.  Later,  these  roads  were  connected 
by  bridges  across  the  river.  The  rates  as  originally  constructed 
from  points  in  southern  territory  to  points  in  northern  territory  were 
the  sum  of  the  rates  to  Cairo  plus  the  rates  from  Cairo  to  final  desti- 
nation. In  other  words,  the  through  rate  was  the  combination  of  the 
rates  to  and  from  Cairo.  Competitive  conditions  at  the  crossings 
had  the  effect  of  making  these  rates  reasonably  low.  Cairo,  as  well 
as  the  other  Ohio  River  crossings,  became  a  basing  point.  This 
method  of  rate  construction  has,  generally  speaking,  remained  in 
force  to  the  present  time.  The  making  of  the  through  rate  on  the 
Cairo  combination  does  not  prevail  in  all  cases  north  to  the  same 
extent  as  formerly,  but  it  does  obtain  to  many  points  involved. 

Under  these  circumstances  we  find  that  conditions  are  not  similar 
at  Cairo  and  Memphis.  Competition  is  keener  at  the  latter  point 
and  the  circumstances  under  which  the  lumber  business  must  be  con- 
ducted there  justify  a  yarding  privilege  at  that  point.  We  further 
find  that  the  reshipping  privilege,  if  proper  rates  are  appUed  there- 
under, is  not  an  imdue  discrimination  against  Cairo  or  shippers  of 
lumber  therefrom. 

This  brings  us  to  consider  whether  the  rates  charged  Cairo  dealers 
under  the  tariff  complained  of  were  imduly  discriminatory.  It  is  to 
be  remembered  that  the  rates  in  question  are  the  through  rates  under 
the  reshipping  privilege  at  Memphis,  compared  with  rates  via  Cairo 
made  on  the  combination  of  rates  into  and  out  of  that  point.  No 
question  of  the  reasonableness  of  any  of  the  rates  per  se  is  involved, 
and  no  evidence  was  submitted  with  respect  thereto. 

More  than  28,000  rates  are  involved  in  this  controversy.  It  is 
impossible  to  make  comparisons  of  all  the  rates  via  both  places  to  all 
points  of  destination.  The  following  tables  give  the  Cairo  and  Mem- 
phis combination  rates,  the  through  rates,  and  rates  imder  the  new 
and  under  the  canceled  tariffs  via  Memphis  and  Cairo,  respectively, 
from  producing  points  to  certain  points  selected  with  a  view  of  illus- 
trating the  situation  with  respect  of  shipments  from  both  points  to 

the  territory  in  question. 
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Examination  of  the  above  tables  .shows  that  under  the  tariff  com- 
plained of  Memphis  had  lower  rates  in  138  instances  and  under  the 
new  issue  has  lower  rates  in  47  instances.  So  far  as  we  are  able  to 
ascertain  the  new  tariff  makes  changes  from  and  to  all  point«  inrolved 
in  about  the  same  proportion  as  shown  in  the  tables.     It  is  to  be 
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noted  that  to  some  points  rates  from  Memphis  were  higher  under 
the  canceled  tariff  than  from  Cairo,  and  the  same  is  true  to  a  larger 
extent  under  the  new  issue. 

Counsel  for  complainant  states  that  the  existing  tariff  does  not 
discriminate  in  favor  of  Memphis  against  limiber  shippers  from 
Cairo.  Since  it  was  published  no  complaint  has  reached  the  Com- 
mission from  any  Ohio  gateway  shipper.  So  far  as  is  known  Mem- 
phis shippers  are  satisfied  with  the  existing  rates.  If  it  be  true  that 
a  uniform  proportional  rate  of  1  cent  less  than  the  full  combination 
of  locals  into  and  out  of  Memphis  on  shipments  from  beyond  repre- 
sents just  and  reasonable  through  rates  to  all  points  in  the  territory 
involved,  then  it  would  seem  clear  that  the  shrinkage  of  2,  3,  and  4 
cents  per  100  pounds  imder  the  provisions  of  the  canceled  tariff  was 
unreasonable  and  imduly  discriminatory  against  Cairo.  The  Illinois 
Central  while  this  case  was  pending  published  the  new  yarding-in- 
transit  rates  applicable  to  Memphis.  Although  they  appear  to 
remove  the  cause  of  complaint  made  in  this  case,  the  action  taken 
supports  the  charge  of  unjust  discrimination  imder  the  former  tariff. 
Further  than  this^  it  appears  that  the  old  rates  favored  Memphis  in 
many  instances  more  than  5  cents  per  100  poimds,  and  that  differ- 
ences in  rates  ranging  from  one-fourth  of  a  cent  to  more  than  5  cents 
prevailed  from  points  of  production  within  short  distances  from 
Memphis. 

Considering  all  the  circimistances  in  this  case,  we  find  that  the 
rates  on  shipments  of  lumber  in  carloads  charged  Memphis  shippers, 
imder  the  provisions  of  the  tariff  in  effect  when  this  complaint  was 
filed,  for  the  transportation  of  lumber  via  Memphis  from  competitive 
producing  points  in  the  State  of  Mississippi  to  competitive  consum- 
ing points  in  the  territory  involved,  when  lower  than  rates  from  and 
to  the  same  points  via  Cairo  were  unduly  discriminatory  against 
complainant  and  other  Cairo  shippers  to  the  extent  that  they  ex- 
ceeded the  rates  now  in  effect  between  the  same  points  via  Mem- 
phis and  were  therefore  imlawful. 

Reparation,  if  it  may  be  awarded  at  all,  can  not  be  determined  on 
this  record.  Complainant  upon  application  will  be  afforded  opportu- 
nity to  make  proof  with  respect  of  any  damages  it  may  have  suffered 
on  shipments  from  and  to  competitive  points  in  the  territory  involved, 

and  the  case  vdll  be  held  open  for  that  purpose. 
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No.  1934. 

W.  W.  MONTAGUE  &  COMPANY 

v. 

ATCmSON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 
ET  AL.,  AND  72  OTHER  CASES  DESIGNATED  IN  THE 
DECISION  BY  DOCKET  NUMBERS. 


Submitted  May  t4, 1909.    Decided  June  t4, 1909. 


1.  A  carload  minimum  for  light  and  bulky  articles  like  furniture  should  be  such  that 
the  minimum  can  <Mrdinarily  be  loaded,  but  the  minimum  is  not  necessarily  un- 
reasonable because  it  occasionally  happens  that  cars,  although  loaded  to  their 
full  physical  capacity,  will  not  contain  it. 

8.  Minimums  fixed  by  transcontinental  tariffs  on  furniture  of  various  kinds  con- 
sidered and  those  upon  wood  mantels  and  brass  bedsteads  condemned  as  too 
high. 

3.  Reparation  awarded  with  respect  to  shipments  upon  wood  mantels  and  brass  bed- 
steads for  the  reason  that  the  minimum  imposed  was  excessive. 

J.  0.  Bracken  and  Lester  0.  Burnett  for  complainants. 

T.  J.  Norton  and  E.  W.  Camp  for  Atchison,  Topeka  &  Santa  Fe 
Railway  Company. 

F.  a  DiOard,  P.  F.  Dunne,  C.  W.  Durbrow,  and  W.  F.  Herrin 
for  Southern  Pacific  Company,  Union  Pacific  Railroad  Company, 
and  Tarious  other  defendants. 

A.  8.  HdUted  and  W.  R.  KeUy  for  San  Pedro,  Los  Angeles  & 
Salt  Lake  Railroad  Company,  and  various  other  defendants. 

0.  E.  Butterfidi  and  Clyde  Brown  for  New  York  Central  Lines, 
and  various  other  defendants. 

C.  B.  Northrop  for  Southern  Railway  Company. 

James  E.  CampbeU  for  Grand  Rapids  &  Indiana  Railway  Com- 
pany and  Pennsylvania  Company. 

Report  of  the  Commission. 

Pboutt,  Commissioner: 

This  complaint  and  72  others  heard  at  the  same  time  involve  the 
lawfuhiess  of  various  minimums  applied  by  transcontinental  tariflb 
to  the  movement  of  furniture  of  different  kinds  and  in  different  forms 
from  eastern  points  of  origin  to  Pacific  coast  terminals,  mainly  San 
Francisco  and  Los  Angeles.    While  the  various  minimums  differ,  the 
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general  questions  presented  are  the  same  and  may  be  disposed  of  in  a 
single  report. 

Each  complaint  refers  to  one  or  more  specific  shipments.  No. 
1934,  for  example,  refers  to  a  movement  of  wood  mantels.  The 
all^ation  is  that  the  complainant  delivered  to  the  Chicago  &  North 
Western  Railway  Company  at  Chicago  a  carload  of  wood  mantels 
which  was  moved  by  that  company  in  connection  with  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company  from  Chicago  to  San  Fran- 
cisco; that  the  defendants  assessed  against  said  shipment  the  pub- 
lished rate  of  $1.50  per  100  pounds;  that  the  car  was  loaded  to  its 
full  visible  capacity  and  that  its  contents  weighed  17,900  pounds; 
that  the  minimum  applicable  to  the  shipment  in  question  was  20,000 
poimds,  and  that  the  rate  of  $1.50  was  assessed  upon  20,000  and  not 
upon  the  actual  contents  of  the  car.  The  claim  is  that  the  defendants 
thereby  improperly  exacted  from  the  complainant  the  difference 
between  the  amount  collected  and  what  would  have  been  collected 
had  the  rate  been  assessed  upon  the  actual  contents  of  the  car,  in 
this  case  $31 .50.  The  prayer  is  that  the  Commission  award  the  com- 
plainant reparation  in  this  sum  and  order  the  defendants  to  cease 
and  desist  from  exacting  that  minimum  for  the  future. 

All  the  complaints  contfitin  an  allegation  that  the  rates  imposed  by 
the  defendants  are  unjust  and  unreasonable,  but  the  unreasonable- 
ness arises  in  all  cases  out  of  the  imposition  of  an  alleged  unlawful 
minimum.  No  question  is  made  touching  the  rate  itself,  provided 
the  minimum  be  properly  adjusted. 

The  transcontinental  tariff  names  minimums  for  different  kinds  of 
furniture,  and  in  some  instances  for  the  same  kinds  of  furniture  in 
different  forms.  The  rates  frequently  vary  with  the  minimum.  Usu- 
ally the  rates  are  the  same  from  all  points  of  origin  east  of  the  Mis- 
sissippi River,  but  in  some  instances  a  slightly  higher  rate  is  made 
from  what  is  known  as  ^'Dalton  territory,"  taking  its  name  from 
Dalton,  Ga.,  and  a  still  higher  rate  from  Carolina  territory,  which 
embraces  furniture-producing  points  in  the  eastern  Carolinas.  Below 
is  given  the  minimum,  attacked  in  these  various  proceedings,  together 
with  the  rate : 

1.  Wood  mantels,  minimum  weight  16,000  pounds,  rate  $1.50. 

2.  Steel  bath  tubs,  minimum  weight  10,000  pounds,  rate  $2.40. 

3.  Furniture,  new,  aU  kinds,  minimum  weight  12,000  pounds;  rate,  $2.20  per  100 
pounds  from  northern  territory,  $2.22  from  Dalton  territory,  $2.40  from  Carolina 
territory. 

4.  Bedroom  furniture  with  a  released  value,  minimum  weight  16,000  pounds  for  a 
car  36  feet  in  length  from  southern  territory,  20,000  pounds  for  a  car  of  any  length  from 
northern  territory;  the  rate  from  northern  territory,  $1.50  per  100;  from  Dalton,  $1.60; 
from  Oarolina,  $1.70. 

The  minimum  of  16,000  poimds  was  in  effect  during  the  period 
covered  by  the  shipments  involved  in  these  proceedings;  at  the 
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present  time  that  minimum  from  Carolina  territory  has  been  reduced 
to  14,000  pounds,  the  rate  having  been  increased  to  $1.85  per  100. 

6.  Iron  and  biasB  beds,  minimum  30,000  pounds;  rate  from  northern  territory,  $1.10; 
bom  Dalton,  $1.28;  from  Carolina,  $1.34. 

6.  Folding  beds,  minimum  20,000  pounds;  rate  $1.50. 

7.  Mattresses  and  springs,  minimum  weight,  northern  territory,  20,000  pounds;  rate 
$1.10  per  100;  minimum  from  Dalton  and  Carolina  territory  30,000  pounds;  rate  from 
Dalton,  $1.23;  from  Carolina,  $1.30. 

8.  Chairs  and  chair  stock,  minimum  20,000  pounds  from  northern  territory;  rate 
$1.50;  minimum  30,000  pounds  from  Dalton  and  Carolina  territory;  rates  $1.65  and 
$1.75,  respectively. 

9.  Tables,  minimum  24,000  pounds;  rate  from  northern  territory,  $1.50;  fromDalton, 
$1.60;  from  Carolina,  $1.70. 

The  first  proposition  of  the  complainants  is  that  any  minimum 
which  can  not  be  invariably  loaded  into  the  car  furnished  by  the  car- 
riers with  proper  care  upon  the  part  of  the  shipper  is  for  that  reason 
unlawful.  To  put  the  matter  in  another  way,  if  the  shipper  has  for 
shipment  a  quantity  in  excess  of  the  minimum  specified  in  the  tariff 
the  carrier  must  provide  a  car  which  will  contain  that  minimum,  and 
if  the  car  is  loaded  to  its  full  physical  capacity  the  carrier  has  no 
right  to  exact  a  rate  per  100  pounds  upon  a  weight  in  excess  of  the 
actual  weight. 

Furniture  is  light  and  bulky  freight  as  compared  with  most  other 
kinds  of  freight.  The  weight-carrying  capacity  of  the  standard  car 
constructed  to-day  is  from  60,000  to  100,000  pounds.  The  mini* 
mum  established  by  the  defendants  for  mixed  shipments  of  furniture 
is  12,000  pounds,  and  the  testimony  shows  that  it  is  sometimes 
impossible  to  load  even  this  weight  into  the  car. 

The  weight  of  furniture  which  can  be  put  into  a  car  varies  with 
the  kind  of  furniture  and  frequently  with  the  grade  of  furniture. 
Cheap  furniture  is  usually  made  of  lighter  wood  and  contains  less 
wood  than  that  of  a  higher  grade.  It  is  therefore  possible  to  load 
more  high-grade  furniture  than  cheap  furniture  of  the  same  kind. 
Much  depends  upon  the  form  of  the  article  and  the  manner  in  which 
it  is  presented  for  shipment.  Tables  standing  upon  their  legs  are 
comparatively  bulky,  while  if  knocked  down  and  properly  packed 
they  load  much  more  heavily.  Something  also  depends  upon  the 
manner  in  which  the  furniture  is  placed  in  the  car.  One  person  by 
exercising  greater  skill  or  care  may  load  a  car  more  compactly  than 
another. 

It  is  not,  as  a  practical  matter,  possible  to  establish  a  minimum  for 
each  kind  of  furniture;  nor  could  such  minimums  if  established  be 
made  available  under  aU  circumstances,  since  the  consignee  frequentlyi 
and  perhaps  usually,  desires  to  put  different  sorts  of  furniture  into  the 
same  car. 

It  is  evident  that  the  cost  of  the  movement  to  the  carrier  depends 
upon  the  weight  of  furniture  which  can  be  loaded  into  a  car.    The 
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weight  of  the  car  itself  is  perhaps  36,000  pounds,  and  this  must  be 
hauled  whether  the  contents  weigh  much  or  little.  The  expense  of 
transporting  a  car  containing  20,000  pounds  of  furniture  is  not  much 
greater  than  the  expense  of  carrying  the  same  car  if  it  contains  but 
10,000  pounds.  Plainly,  it  is  in  the  interest  of  economical  transpor- 
tation that  cars  containing  these  light  and  bulky  articles  should  be 
loaded  as  heavily  as  possible,  and  it  is  equally  plain  that  the  carrier 
can  afford,  to  an  extent,  to  decrease  its  rates  in  proportion  as  the 
loading  increases. 

In  dealing  with  the  transportation  of  such  a  commodity  the  carrier 
may  both  for  the  purpose  of  securing  the  greatest  possible  use  of  the 
capacity  of  its  car  and  for  the  purpose  of  protecting  itself  against  an 
unduly  low  charge  for  a  carload  movement,  establish  a  minimum 
below  which  the  carload  rate  shall  not  be  applied.  Nor  is  the  mini- 
mum thus  established  of  necessity  imlawful,  because  it  may  happen 
in  some  instances  that  the  weight  prescribed  can  not  by  any  possi- 
bility be  put  into  the  car.  It  is  no  hardship  in  such  case  to  require 
the  shipper  to  pay  either  the  L.  C.  L.  rate  on  the  number  of  poimds 
actually  shipped  by  him  or  the  C.  L.  rate  on  the  number  of  poimds 
fixed  by  the  minimum. 

We  do  not  therefore  sustain  the  contention  of  the  complainant  in 
this  respect. 

The  proposition  of  the  defendants  is  that  a  minimum  may  be  estab- 
lished which  shall  protect  the  carrier  against  being  required  to  haul 
its  car  for  less  than  a  fair  compensation,  and  that  so  long  as  the  com- 
bination of  rate  and  minimum  in  a  particular  case  does  not  yield  to 
the  railway  more  than  a  just  sum  for  the  transportation  of  the  car, 
the  minimum  is  not  unlawful. 

It  is  certain  that  the  objective  point  is  the  charge  to  the  shipper 
for  the  service,  which  is  worked  out  by  the  combined  application  of 
rate  and  minimum.  It  would  seem  to  follow,  therefore,  that  there 
is  a  connection  between  the  minimum  and  the  rate.  If  the  minimum 
is  reduced  the  rate  may  be  properly  advanced,  and  if  the  minimum 
is  increased  the  rate  should  be  reduced.  This  principle  has  been 
observed  in  fixing  the  rates  and  the  minimums  appUcable  to  the 
movement  of  many  kinds  of  furniture,  and  within  proper  limits  is  a 
reasonable  one. 

It  is  not  possible,  however,  to  fairly  adjust  the  rate  without  a  proper 
adjustment  of  the  minimum.  The  testimony  in  these  cases  shows 
that  the  minimums  have  been  fixed  with  a  view  to  producing  about 
$250  per  car.  If  the  carrier  may  properly  provide  that  it  will  not 
receive  less  than  a  certain  sum  for  the  transportation  of  a  car  across 
the  continent,  the  shipper  may  also  ask  to  be  protected  upon  the  same 
theoiy  against  being  compelled  to  pay  more  than  a  certain  simi.  This 
would  logically  lead  to  the  fixing  of  a  rate  by  the  car,  allowing  the 
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shipper  to  make  whatever  use  he  could  of  the  car,  and  against  this  the 
carriers  themselves  most  earnestly  protest.  While  the  minimums  are 
based  upon  earnings  of  not  less  than  $250  per  car,  the  average  earn- 
ings of  all  carloads  very  much  exceed  that  sum.  If  furniture  of  a 
certain  kind  can  only  be  loaded  to  10,000  pounds  while  furniture  of 
another  kind  can  be  loaded  to  20,000  pounds,  and  the  minimum  is 
20,000  pounds,  then  the  shipper  of  the  more  bulky  furniture  pays  the 
railroad  company  the  same  amount  as  the  shipper  of  the  heavier  fur- 
niture, although  the  cost  to  the  railroad  of  handling  the  heavier  car 
is  more,  but  not  twice  as  much,  as  the  cost  of  handling  the  lighter  car. 

While  the  attorneys  for  the  defendants  take  the  foregoing  position, 
an  examination  of  the  testimony  of  the  different  traffic  officials  in  this 
record  will  show  that  ordinarily  it  is  the  aim  in  establishing  a  mini- 
mum for  the  transportation  of  a  light  and  bulky  article  like  furniture 
to  name  such  a  figure  as  can  ordinarily  be  loaded.  This,  we  think, 
states  the  correct  rule.  The  minimum  applicable  to  furniture  of  vari- 
ous kinds  need  not  be  so  low  that  reed  furniture  could  be  loaded 
to  that  minimum;  but  it  should  be  low  enough  so  that  as  furniture 
of  all  kinds  is  shipped  it  can  ordinarily  be  complied  with. 

No  distinction  is  made  in  the  transcontinental  tariff  establishing 
these  minimimis  between  cars  of  different  length.  In  point  of  fact 
the  cars  actually  used  in  this  service  vary  greatly  in  loading  capacity. 
The  standard  car,  36  feet  in  length,  is  8^  feet  wide  by  8  feet  high, 
having  a  cubical  capacity  of  2,448  feet.  The  ordinary  40-foot  furni- 
ture car  is  8}  feet  wide  by  8^  feet  high,  with  a  cubical  capacity  of 
2,890  feet.  The  ordinary  50-foot  furniture  car  is  8  feet  7  inches  wide 
by  9  feet  3  inches  high,  with  a  cubical  capacity  of  3,969  feet.  It  is 
plain,  therefore,  that  if  the  rule  above  stated  by  the  Commission  is 
correct  the  minimum  might  vary  according  to  the  cubical  capacity  of 
the  car. 

In  Official  Classification  territory  this  principle  is  recognized, 
although  the  difference  does  not  correspond  accurately  with  the  dif- 
ference in  cubical  capacity.  The  minimum  for  mixed  furniture  is 
10,000  pounds  for  care  36  feet  in  length,  12,500  pounds  for  cars  40 
feet  in  length,  15,000  pK>unds  for  care  .50  feet  in  length.  Is  this 
transcontinental  tariff  unlawful  because  it  fails  to  state  different 
minimums  for  care  of  dffferent  sizes? 

A  tariff  is  not  'per  se  unlawful  for  that  reason.  If,  for  example,  a 
mininniim  of  30,000  pK>unds  were  established  applicable  to  the  trans- 
pK>rtation  of  coal  it  would  not  be  an  unlawful  provision,  for  the  reason 
that  coal  can  be  loaded  into  any  sort  of  a  car  in  ordinary  use,  up  to 
30,000  pK>unds,  and  no  discrimination  would  therefore  result.  Such 
a  provision  might  be  a  foolish  one,  but  would  not  be  in  violation  of 
the  act  to  regulate  commerce.  It  is  equally  plain  that  in  the  present 
case  discrimination  between  shippere  has  resulted. 
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The  carriers  were  required  to  produce  statements  showing  the  num- 
ber of  cars  of  furniture  moving  from  eastern  destination3  to  San  Fran- 
cisco and  Los  Angeles  during  the  years  1907  and  1908,  giving,  in  each 
case,  the  length  of  the  cars.  From  these  statements  it  appears  that  in 
the  year  1907  1,680  cars  moved,  of  which  960  were  40  feet  in  length 
and  439  50  feet  in  length;  that  during  the  year  1908  the  number  mov- 
ing was  835,  of  which  298  were  40  feet  in  length  and  427  50  feet  in 
length.  A  considerable  number  of  these  cars  were  not  loaded  to  the 
minimum,  and  upon  those  cars  the  shipper  was  required  to  pay  for 
weight  which  he  did  not  actually  ship.  The  failure  to  load  the  mini- 
mum almost  invariably,  although  not  always,  was  with  cars  40  feet 
and  less  in  length.  In  such  cases,  had  a  car  50  feet  in  length  been  fur- 
nished, the  minimum  would  have  been  loaded.  Hence  the  shipper 
who  obtained  the  50-foot  car  has  paid  on  the  actual  weight  of  his  ship- 
ment, while  the  shipper  furnished  with  the  40-foot  car  has  paid  on 
more  than  the  actual  weight. 

No  claim  is  made  by  the  complainants,  as  we  imderstand  the  case 
presented  by  them,  that  the  tariff  is  xmlawful  for  failure  to  establish 
different  minimums  for  cars  of  different  sizes.  The  complaint  does 
not  refer  to  this  form  of  discrimination.  The  attorney  for  the 
complainant  pK>ints  out  in  his  brief  that  the  shipper  who  obtains  the 
50-foot  car  has  the  advantage  over  him  who  obtains  the  40-foot  car; 
but  this  j&  referred  to  not  to  establish  the  unlawfulness  of  the  tariff, 
but  in  support  of^the  proposition  that  it  is  illegal  to  charge  for  more 
than  the  actual  weight  where  the  car  is  loaded  to  its  physical  capacity 
and  where  the  shipper  has  additional  goods  which  he  might  ship  and 
desires  to  ship  in  that  car.  Since  this  point  is  not  put  in  issue  by 
the  complaint,  has  not  been  referred  to  upon  the  testimony,  nor  dis- 
cussed in  brief  or  argument,  we  shall  express  no  opinion  upon  it  at 
this  time.  It  is  one  of  great  practical  importance  which  should 
receive  the  early  attention  of  carriers.  We  have,  therefore,  to 
inquire  whether  the  minimums  invplved  can  ordinarily  be  loaded 
and  whether  they  are  by  that  test  unlawful;  and  this  raises  the  further 
question.  By  what  capacity  car  shall  the  test  be  applied?  Shall  we 
use  for  that  purpose  a  car  36,  40,  or  50  feet  in  length? 

It  appears  from  the  testimony  that  when  these  minimums  were 
established  the  40-foot  car  was  understood  to  be  the  standard  fur- 
niture car  and  that  the  minimums  were  fixed  with  reference  to 
the  capacity  of  that  car.  Originally,  on  account  of  operating  con- 
ditions, 50-foot  cars  were  not  used  in  this  transcontinental  business; 
but  after  a  time,  as  conditions  changed,  these  larger  cars  gradu- 
ally found  their  way  into  this  service.  An  attempt  was  made  in 
1907  to  introduce  a  shding  scale,  applying  a  greater  minimum  to 
to  the  larger  car,  and  this  scale  was  in  effect  from  May  until  Novem- 
ber.   Representatives  of  the  Santa  Fe  and  Southern  Pacific  lines 
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testified  that  it  was  found  impossible  to  continue  this  sliding  scale 
for  the  reason  that  northern  lines  declined  to  adopt  it  and  competi- 
tive conditions  forced  the  same  rule  upon  all  transcontinental  roads. 
In  passing  upon  the  reasonableness  of  these  minimums  we  shall 
use  as  a  standard  the  car  40  feet  in  length,  meaning  by  that  a  car 
whose  inside  measurements  are  not  less  than  39  feet  6  inches  nor 
greater  than  40  feet  6  inches. 

Applying  then  to  a  car  40  feet  in  length  the  rule  that  the  mininiiim 
should  be  such  as  can  ordinarily  be  loaded,  we  reach  the  following 
conclusions  with  respect  to  the  various  minimums  put  in  issue  in 
these  proceedings.  These  conclusions  are  based  partly  upon  the 
testimony  of  witnesses  and  partly  upon  actual  experience.  The 
carriers  were  required  to  state  the  number  of  carloads  of  each  com- 
modity which  had  moved  during  the  last  two  years,  giving  the  num- 
ber which  had  loaded  to  the  minimum  and  the  number  which  had 
fallen  below  the  minimum. 

1.  Wood  mantels. — The  minimum  weight  is  now  16,000  pounds. 
It  was  conceded  by  the  defendants  and  abundantly  appears  from 
the  experience  of  the  last  two  years  that  this  minimum  can  not  be 
loaded.  The  character  of  the  mantels  sliipped  seems  probably  to 
have  changed  since  the  minimum  was  fixed.  In  our  opinion,  during 
the  time  covered  by  these  proceedings  and  for  the  future  the  minimum 
for  a  car  40  feet  in  length  ought  not  to  exceed  14,000  pounds. 

2.  Steel  hath  tubs. — Minimum,  10,000  pounds.  The  testimony 
shows  that  this  weight  can  with  care  be  loaded  into  a  car  40  feet  in 
length,  and  we  are  of  the  opinion  that  the  present  minimum  is 
reasonable. 

3.  New  furniture. — ^linimum,  12,000  pounds.  This  is  the  mini- 
mum imder  which  the  largest  movement  occurs.  While  some  kinds 
of  furniture,  notably  reed  furniture,  can  not  be  loaded  up  to  this 
weight  even  in  a  car  50  feet  in  length,  ordinarily,  if  reasonable  care 
is  exercised  in  the  packing,  the  minimum  can  be  complied  with,  and 
is  in  our  opinion  a  reasonable  one. 

4.  Bedroom  furniture. — From  northern  territory,  when  released  to 
a  certain  value,  ttiis  takes  a  minimum  of  20,000  poimds.  The 
defendants  have  established  this  minimum  and  applied  to  it  a  rate  of 
tl.50,  which  is  materially  lower  than  the  ordinary  furniture  rate, 
to  enable  manuf acturere  of  this  furniture  to  move  their  product  more 
cheaply.  The  testimony  shows  that  the  minimum  can  be  usually 
loaded,  although,  in  a  number  of  cases,  this  was  found  impossible. 
We  are  of  the  opinion  that  this  minimum,  as  applied  to  the  movement 
of  this  commodity,  ought  not  to  be  disturbed.  The  manuf acturer  of 
^*^droom  furniture  can,  if  he  desires,  ship  his  goods  as  furniture  under 

12,000-pound  minimum  and  the  $2.20  rate,  in  which  event  the 
mum  can  be  easily  complied  with. 
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From  Carolina  and  Dalton  territory  the  minimum  was  formerly 
16,000  pounds  for  cars  36  feet  in  length.  *  Recently  it  has  been  reduced 
from  Carolina  territory  to  14,000  pounds,  the  rate  having  been  at  the 
same  time*  advanced  from  $1.70  to  $1.85.  We  hold  upon  this  record 
that  the  16,000-p'ound  minimum  was  and  is  reasonable.  The  present 
minimum  from  Carolina  territory  was  established  under  arrangement 
with  the  manufacturers,  who  seem  to  have  consented,  as  a  part  of  that 
arrangement,  to  an  increase  in  the  rate. 

5.  Iron  and  brass  beds. — ^Wheu  these  complaints  were  filed  the 
minimum  was  30,0d0  poimds.  Experience  clearly  shows  that  this 
minimum  can  not  be  loaded.  In  our  opinion  it  ought  not  to  exceed 
24,000  pounds,  and  an  examination  of  the  tariffs  shows  that  this 
minimum  has  been  reduced  to  and  now  stands  at  this  figure. 

6.  Folding  beds. — The  minimum  is  now  20,000  pounds,  which  can 
ordinarily  be  loaded  into  a  car  40  feet  in  length,  and  is  reasonable. 

7.  Mattresses  and  springs. — The  present  minimum  from  northern 
territory  is  20,000  pounds,  and  this  can  be  loaded  into  a  40-foot  car. 
The  minimum  from  Dalton  and  Carolina  territory  is  30,000  poimds. 
No  testimony  was  introduced  bearing  upon  this  minimum.  The  state- 
ments do  not  show  whether  any  movement  has  occurred  under  it 
from  southern  territory.  We  therefore  hold  that  the  20,000-pound 
minimum  is  reasonable  and  express  no  opinion  as  to  the  30,000-pound 
minimum. 

8.  Chairs  and  chair  stock. — This  minimum  from  northern  territory 
is  20,000  pounds.  We  think  it  fairly  applies  to  chairs  knocked  down, 
and  if  so,  it  can  be  readily  loaded  and  is  reasonable.  Chairs  when  set 
up  can  go  as  furniture  under  the  12,000-pound  minimum.  The  mini- 
mum from  Dalton  and  Carolina  territory  is  30,000  poimds.  This 
record  contains  no  evidence  upon  which  an  opinion  as  to  the  reason- 
ableness of  this  minimum  can  be  based. 

9.  Tables. — Minimum  24,000  pounds.  Tables  with  the  legs  on 
can  not  be  loaded  ordinarily  to  this  minimum.  When  the  legs  are 
removed  and  the  table  is  shipped  partially  or  entirely  knocked  down 
this  weight  can  be  readily  loaded  into  a  car  40  feet  in  length.  The 
minimum  itself  was  evidently  intended  to  cover  the  shipment  of 
tables  in  this  form  and  should  be  so  construed.  Under  the  present 
tariff  the  shipper  has  his  election  to  ship  his  tables  knocked  down 
at  this  rate,  in  which  event  the  minimum  can  be  easily  loaded,  or  to 
ship  his  tables  as  furniture,  paying  the  higher  rate,  and  in  that  case 
the  minimum,  12,000  pounds,  can  be  readily  met;  or  he  may  ship 
his  tables  set  up  under  the  lower  rate;  but  in  that  event  he  must 
ordinarily  pay  on  a  minimum  weight  which  exceeds  the  actual 
weight.     There  is  nothing  unjust  in  this. 

These  findings  are,  we  repeat,  for  cars  40  feet  in  length,  except  in 
some  instances  from  the  south  as  stated.    It  necessarily  follows  that 
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they  are  too  high  for  <^ars  36  feet  in  length.  The  statements  fur- 
nished show  that  very  f^w  of  these  cars  are  used  in  this  furniture 
traffic.  If  the  defendants  desire  to  continue  their  use  at  all,  they 
should  provide  an  appropriate  minimum  for  such  cars.  In  com- 
plying with  the  order  which  will  be  made  carriers  may,  if  they  see  fit, 
establish  a  sliding  scale,  taking  the  minimum  ordered  by  the  Commis- 
sion for  the  40-foot  car  as  a  basis.  In  such  event  they  may  deter- 
mine for  themselves  in  the  first  instance  the  relation  between  cars  of 
different  lengths,  that  relation  being,  of  course,  subject  to  revision  by 
the  Commission  upon  proper  proceedings. 

We  wish  to  repeat  that  the  forgoing  findings  are  based  largely 
upon  the  testimony  of  traffic  officials  and  upon  actual  experience 
as  evidenced  by  the  movement  of  this  traffic.  There  is  very  little 
testimony  from  shippers  in  this  record  bearing  upon  these  minimums, 
and  that  testimony  is  not  of  a  satisfactory  character.  If,  for  exam- 
ple, the  manufacturers  and  shippers  of  reed  furniture  were  to  claim 
that  a  special  minimum  ought  to  be  established  for  the  movement  of 
that  kind  of  furniture,  we  should  feel  in  no  wise  concluded  by  our 
findings  in  this  case. 

All  these  petitions  claim  damages  for  the  reason  that  the  complain- 
ants have  been  compelled  to  pay  upK>n  a  weight  in  excess  of  that  actu- 
ally shipped.  We  have  found  that  in  the  majority  of  cases  the  mini- 
mums  in  force  were  reasonable,  and  from  this  it  follows  that  the  de- 
fendant might  lawfuUy  assess  their  charges  upon  that  minimum, 
even  though  the  car  were  loaded  to  its  full  capacity  and  did  not  con- 
tain that  number  of  pounds.  Cases  involving  those  minimuma 
found  reasonable  should  be  dismissed. 

Reparation  should  be  allowed  upon  shipments  of  wood  manteb 
upon  the  basis  of  14,000  pounds  for  a  car  40  feet  in  length,  and  upon 
brass  bedsteads  upon  a  basis  of  24,000  pounds  minimum  for  a  car  of 
the  same  length.  In  case  a  36-foot  car  was  furnished  for  the  trans- 
portation of  any  of  these  commodities  upon  which  we  have  fixed  the 
minimum  applicable  to  a  car  40  feet  in  length  that  minimum  should 
be  reduced  one-ninth  and  a  minimum  for  the  36-foot  car  thereby 
established. 

We  have  not  felt  called  upon  to  determine  the  legality  of  these 
tariffs,  in  that  they  fix  but  one  minimum  for  cars  of  different  lengths, 
as  bearing  upon  the  question  of  reparation,  because  we  are  agreed 
that  even  if  those  tariffs  were  to  be  held  unlawful  upon  that  ground, 
reparation  should  not  be  awarded.  Tariffs  of  that  kind  have  been 
long  in  effect  in  most  parts  of  this  country.  If  this  Commission  were 
now,  as  a  matter  of  judgment,  to  hold  that  such  tariffs  should  be 
changed  for  the  future,  that  would  by  no  means  amoimt  to  a  holding 
that  they  had  been  unlawful  in  the  past. 

In  this  particular  case,  No.  1934,  the  complainant  shipped  a  car- 
load of  wood  mantels  from  Chicago  to  San  Francisco,  in  September, 
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1907.  The  actual  weight  of  the  shipment  was  17,900  pounds.  The 
car  was  50  feet  in  length,  and  since  the  sUding  scale  was  at  that  time 
in  effect  a  minimum  of  20,000  pounds  was  apphed  and  charges  assessed 
upon  that  weight  at  $lt50  per  100  pounds.  We  are  of  the  opinion, 
and  find,  that  14,000  pounds  would  have  been  a  reasonable  minimum 
for  a  car  40  feet  in  length,  and  17,500  pounds  for  a  car  50  feet  in  length. 
The  loading  of  this  car,  therefore,  exceeded  a  reasonable  minimum 
and  the  shipment  should  have  been  charged  for  at  its  actual  weight, 
or  the  aggregate  charges  should  have  been  $268.50.  ThQ  defendants 
have,  therefore,  exacted  of  the  complainant  $31.50  more  than  a  just 
and  reasonable  charge  for  this  service,  and  shotfld  be  directed  to 
repay  the  same  with  interest. 

Incase  No.  1935,  TF.  TF.  Montague  db  Co.  v.  Atchison,  TopeJca  cfe  Santa 
Fe  Ry.  Co.,  heard  with  No.  1934,  the  complainant  shipped  a  carload  of 
wood  mantels  from  Chicago,  HI.,  to  San  Francisco,  Cal.,  on  or  about 
December  20,  1906.  The  actual  weight  of  the  shipment  was  11,900 
pounds,  bul  a  minimum  of  16,000  pounds  was  applied  and  charges 
assessed  upon  that  weight  at  $1.50  per  100  pounds.  We  are  of  the 
opinion,  and  find,  that  14,000  pounds  would  have  been  a  reasonable 
minimum  for  this  shipment,  and  the  freight  should  have  been  assessed 
on  that  basis,  or  $210.  The  defendant  has  therefore  exacted  of  the 
complainant  $30  more  than  a  just  and  reasonable  charge  for  this 
service,  and  should  be  directed  to  pay  the  same  with  interest. 

In  case  No.  1954,  W.  W.  Montage  db  Co.  v.  Illinois  CeTdral  Railroad 
Co.,  Southern  Pacific  Co.,  and  Union  Padjic  Railroad  Co.,  heard  with 
No.  1934,  the  complainant  shipped  a  carload  of  wood  mantels  from 
Decatur,  111.,  to  San  Francisco,  Cal.,  on  or  about  June  29,  1907.  The 
actual  weight  of  the  shipment  was  18,000  pounds.  The  car  was  50  feet 
in  length,  and  since  the  sliding  scale  was  at  that  time  in  effect  a  mini- 
mum of  20,000  pounds  was  apphed  and  charges  assessed  upon  that 
weight  at  $1.50  per  100  pounds.  We  are  of  the  opinion,  and  find, 
that  17,500  pounds  would  have  been  a  reasonable  minimum  for  this 
car.  The  loading  of  this  car  therefore  exceeded  a  reasonable  mini- 
mum and  the  shipment  should  have  been  charged  for  at  its  actual 
weight,  or  the  aggregate  charges  should  have  been  $270.  The  defend- 
ants have  therefore  exacted  of  the  complainant  $30  more  than  a  just 
and  reasonable  charge  for  this  service,  and  should  be  directed  to  repay 
the  same  with  interest. 

In  case  No.  1953,  W.  W.  Montague  db  Co.  v.  Chicago,  Burlington  db 
Quiney  R.  R.  Co.,  Union  Pacific  R.  R.  Co.,  and  Southern  Pacific  Co.^ 
heard  with  No.  1934,  complainant  shipped  a  carload  of  wood  man- 
tels from  Chicago,  HI.,  to  San  Francisco,  Cal.,  on  or  about  June  10, 
1907.  The  actual  weight  of  the  shipment  was  12,200  pounds,  but  a 
mmimiim  of  16,000  pounds  was  apphed  and  charges  assessed  upon 
that  weight  at  $1.50  per  100  pounds.    We  are  of  the  opinion,  and 
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find,  that  14,000  pounds  would  have  been  a  reasonable  minimum 
for  this  shipment  and  the  freight  should  have  been  assessed  on  that 
basis,  or  $210.  The  defendants  have  therefore  exacted  of  the  com- 
plainant $30  more  than  a  just  and  reasonable' charge  for  this  service, 
an4  should  be  directed  to  repay  the  same  with  interest. 

In  case  No.  1955,  W.  W.  Montague  <Sb  Co.  v.  Chicago,  BurUngUm  dk 
Quincy  R.  R.  Co.,  Colorado  <j&  Southern  Ry,  Co.,  Denver  <t  Rio  Grande 
R.  R,  Co,,  and  Southern  Pacific  Co.,  heard  with  No.  1934,  the  com- 
plainant shipped  a  carload  of  wood  mantels  from  Chicago,  Ql.,  to 
San  Francisco,  Cal.,  on  or  about  March  26,  1907.  The  actual  weight 
of  the  shipment  wf&  10,700  pounds,  but  a  minimum  of  16,000  pounds 
was  applied,  and  charges  assessed  upon  that  weight  at  $1.50  per  100 
pounds.  We  are  of  the  opinion,  and  find,  that  14,000  pounds 
would  have  been  a  reasonable  minimum  for  this  shipment  and  the 
freight  should  have  been  assessed  on  that  basis,  or  $210.  The 
defendant  has  therefore  exacted  of  the  complainant  $30  more  than 
a  just  and  reasonable  charge  for  this  service,  and  should  i>e  directed 
to  repay  the  same  ynth  interest. 

In  case  No.  1964,  Thomas  F.  Rigney  v.  Southern  Pacific  Co.,  Union 
Paeific  R.  R.  Co.,  Chicago,  Rock  Island  <b  Pacific  Ry.  Co., and  Wabash 
R.  R.  Co.,  heard  with  No.  1934,  the  complainant  shipped  a  carload  of 
wood  mantels  from  Decatur,  111.,  to  San  Francisco,  Cal.,  on  or  about 
January  1,  1907.  The  actual  weight  of  the  shipment  was  13,900 
pounds,  but  a  minimum  of  16,000  pounds  was  applied  and  chai^ges 
assessed  upon  that  weight  at  $1.50  per  100  pounds.  We  are  of  the 
opinion,  and  find,  that  14,000  pounds  would  have  been  a  reasonable 
minimum  for  this  service  and  the  freight  should  have  been  assessed  on 
that  basis,  or  $210.  The  defendant  has,  therefore,  exacted  of  the 
complainant  $30  more  than  a  just  and  reasonable  charge  for  this  ship- 
ment, and  should  be  directed  to  repay  the  same  with  interest. 

In  case  No.  2003,  Thomas  F.  Rigney  v.  Southern  Pacific  Co.,  Union 
Pacific  R.  R.  Co.,  and  Illinois  Central  R.  R.  Co.,  heard  with  No.  1934, 
the  complainant  shipped  two  carloads  of  wood  mantels  from  Deca- 
tur, 111.,  to  San  Francisco,  Cal.  The  first  shipment  moved  on  or 
about  December  31,  1906,  the  actual  weight  of  which  was  15,300 
poimds,  but  a  minimum  of  16,000  poimds  was  applied  and  charges 
assessed  upon  that  weight  at  $1.50  per  100  poimds.  We  are  of  the 
opinion,  and  find,  that  14,000  poimds  would  have  been  a  reasonable 
minimum  for  this  shipment.  The  loading  of  this  car,  therefore, 
exceeded  a  reasonable  minimum  and  the  shipment  should  have  be^i 
charged  for  at  its  actual  weight,  or  the  aggregate  charges  should  have 
been  $229.50.  The  excessive  charge,  therefore,  was  $10.50.  The 
second  shipment  moved  during  November,  1907.  The  actual  weight 
of  the  shipment  was  16,100  poimds.  The  car  was  50  feet  in  length, 
imd  since  the  sliding  scale  was  at  that  time  in  effect  a  minimum  of 
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20,000  pounds  was  applied  and  charges  assessed  upon  that  weight 
at  $1.50  per  100  pounds.  We  are  of  the  opinion,  and  find,  that  17,500 
pounds  would  have  been  a  reasonable  minimum  for  this  shipment 
and  the  freight  should  have  been  assessed  on  that  basis,  or  $262.50. 
The  overcharge,  therefore,  was  $37.50.  The  defendants  have,  there- 
fore,  exacted  of  the  complainant  $48  more  than  a  just  and  reason- 
able charge  for  this  service,  and  should  be  directed  to  repay  the  same 
with  interest. 

In  case  No.  2004,  Thomas  F.  Rigney  v.  Southern  Pacific  Co.,  Oalr 
ve$Um,  Harrisburg  dk  San  Antonio  By.  Co.,  Morgan^ a  Louisiana  dk 
Texas  R.  R.  dk  Steamship  Co.,  Texas  dk  New  Orleans  R.  R.  Co.,  Illinois 
Central  R.  R.  Co.,  and  Baltimore  dk  Ohio  Sovihwestem  R.  R.  Co., 
heard  with  No.  1934,  the  complainant  shipped  a  carload  of  wood 
mantels  from  Brighton,  Ohio,  to  San  Francisco,  Cal.,  on  or  about 
September  9,  1907.  The  actual  weight  of  the  shipment  was  12,600 
pounds  and  the  L.  C.  L.  rate  assessed,  thqr  total  charges  amounting 
to  $283.50.  The  car  was  50  feet  in  length,  and  since  the  sliding 
scale  was  at  that  time  in  effect  a  minimum  of  17,500  pounds  should 
have  been  applied  to  this  car  and  the  freight  should  have  been 
assessed  on  that  basis,  or  $262.50.  The  defendant  has,  therefore, 
exacted  of  the  complainant  $21  more  than  a  just  and  reasonable 
chaige  for  this  service  and  should  be  directed  to  repay  the  same 
with  interest. 

In  case  No.  2046,  Royal  Mantel  Co.  v.  Southern  Pacific  Co.,  Oal' 
veston,  Harrisburg  dk  San  Antonio  Ry.  Co.,  ElPa^o  dk  Southwestern 
B.  B.  Co.,  El  Paso  dk  Northeastern  By.  Co.,  El  Paso  dk  Bock  Island 
By.  Co.,  Chicago,  Bock  Island  dk  Pacific  By.  Co.,  Chicago,  Milwaukee 
dk  St.  Paul  By.  Co.,  Chicago,  Bock  Island  dk  Ovlf  By.  Co.,  and  Ghir 
cago.  Bock  Island  dk  El  Paso  By.  Co.,  heard  with  No.  1934,  the  com- 
plainant shipped  a  carload  of  wood  mantels  from  Chicago,  111.,  to  San 
Francisco,  Cal.,  on  or  about  November  31, 1906.  The  complaint  was 
filed  January  19,  1909,  and  the  freight  charges  paid  March  13,  1907. 
This  case  is  therefore  not  barred  by  the  statute  of  limitations.  The 
actual  weight  of  the  shipment  was  14,200  pounds,  but  a  minimum 
of  16,000  pounds  was  applied  and  charges  assessed  on  that  weight 
at  $1.50  per  100  pounds.  We  are  of  the  opinion,  and  find,  that 
14,000  pounds  would  have  been  a  reasonable  minimum  for  this 
shipment.  The  loading  of  this  car,  therefore,  exceeded  a  reasonable 
minimum,  and  the  shipment  should  have  been  assessed  on  the  actual 
weight  at  $1.50  per  100  pounds,  or  a  total  charge  of  $213.  The 
defendants,  therefore,  have  exacted  of  the  complainant  $27  more 
than  a  just  and  reasonable  charge  for  this  service,  and  should  be 
directed  to  repay  the  same  with  interest. 

In  case  No.  2085,  Pacific  Purchasing  Co.  v.  Atchison,  Topeka  dk 
Santa  FeBy.  Co., and  Chicago  dk  North  Western BaUway  Co.,  heard  with 
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No.  1934,  the  complainant  shipped  a  carload  of  brass  beds  from  Eeno- 
sha,  Wis.,  to  Los  Angeles,  Cal.,  on  or  about  December  21,  1906.  The 
complaint  was  filed  January  29,  1909,  but  the  freight  bill  was  not 
paid  until  February  8,  1907,  and  is  therefore  not  barred  by  the 
statute.  The  actual  weight  of  the  shipment  was  27,500  pounds. 
The  car  was  40  feet  in  length.  A  minimum  of  30,000  pounds  was 
applied  and  charges  assessed  on  that  weight  at  SI. 65  per  100  pounds. 
We  are  of  the  opinion,  and  find,  that  24,000  pounds  would  have  been 
a  reasonable  minimum  for  this  car.  The  loading  exceeded,  therefore, 
a  reasonable  minimum  and  the  shipment  should  have  been  charged 
for  at  its  actual  weight  at  $1.65  per  100  poimds,  or  the  aggregate 
charges  should  have  been  $453.75.  The  defendants  have,  therefore, 
exacted  of  the  complainant  $41.25  more  than  a  total  and  reasonable 
chaise  for  this  service  and  should  be  directed  to  repay  the  same  with 
interest. 

In  case  No.  2083,  Thomas  F.  Rigney  v.  Soutliem  Pacific  Co.,  Den- 
ver cfc  Rio  Grande  Railroad  Co.,  Missouri  Pacific  Ry.  Co,,  and  Wabash 
Railroad  Co,,  heard  with  number  1934,  the  complainant  shipped  two 
carloads  of  wood  mantels  from  Decatur,  111.,  to  San  Francisco,  Cal. 
The  first  shipment  moved  on  November  13,  1906,  the  actual  weight* 
of  which  was  12,500  poimds,  but  a  minimum  of  16,000  poimds  was 
applied  and  charges  assessed  upon  that  weight  at  $1.50  per  100 
poimds.  We  are  of  the  opinion  and  find  that  14,000  pounds  would 
have  been  a  reasonable  minimum  for  this  shipment.  The  excessive 
chaise  therefore  was  $30.  The  second  shipment  moved  December 
5,  1906.  The  actual  weight  of  the  shipment  was  15,000  pounds,  but 
a  minimum  of  16,000  pounds  was  applied  and  charges  assessed  on 
that  weight  of  $1.50  per  100  pounds.  We  are  of  the  opinion  and  find 
that  14,000  pounds  would  have  been  a  reasonable  minimum  for  this 
shipment.  The  loading  of  this  car  therefore  exceeded  a  reasonable 
minimum  and  the  shipment  should  have  been  chained  for  at  its 
actual  weight,  or  the  aggregate  charges  should  have  been  $225 
The  excessive  chaise  therefore  was  $15.  The  complaint  was  filed 
January  27,  1909,  and  the  freight  charges  paid  January  29,  1907. 
This  case  therefore  is  not  barred  by  the  statute  of  limitations.  The 
defendants  have  therefore  exacted  of  the  complainant  $45  more  than 
a  just  and  reasonable  charge  for  this  service  and  should  be  directed 
to  repay  the  same  with  interest. 

In  case  No.  1936,  W.  W.  Montague  cfc  Co.  v.  Atchison,  Topeka  <t 

Santa  Fe  Railway  Co.  and  Vandalia  Railroad  Co.,  heard  with  No. 

1934,  the  complainant  shipped  a  carload  of  wood  mantels  from 

Decatur,  111.,  to  San  Francisco,  Cal.,  on  or  about  October  30,  1906. 

The  actual  weight  of  the  shipment  was  13,500  pounds,  but  a  minimum 

of  16,000  pounds  was  applied  and  charges  assessed  upon  that  weight 

of  $1.50  per  100  pounds.    We  are  of  the  opinion  that  14^000  pounds 
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would  have  been  a  reasonable  minimum  for  this  shipment.  The 
excessive  charge  therefore  was  $30.  The  formal  complaint  was  filed 
December  12,  1908,  but  the  matter  was  presented  to  this  Commission 
informally  June  12,  1908.  This  case  therefore  is  not  barred  by  the 
statute  of  limitations.  The  defendants  have  therefore  exacted  from 
the  complainant  $30  more  than  a  just  and  reasonable  charge  for  this 
service  and  should  be  directed  to  repay  the  same  with  interest. 

The  following  cases  heard  with  No.  1934  should  be  dismissed: 

No.  1988,  Pacific  Purchasing  Co.  v.  Southern  Pacific  Co,  tt  al.;  No. 
1989,  Same  v.  San  Pedro,  Los  Angeles  cfe  Salt  Lake  R.  R.  Co.  et  al.; 
No.  1990,  Same  v.  San  Pedro,  Los  Angeles  cfe  Salt  Lake  R.  R.  Co.  et 
al.;  No.  1991,  Same  v.  Southern  Pacific  Co.  et  al.;  No.  1992,  Same  v. 
Union  Pa4Afic  R.  R.  Co.  et  al.;  No.  1993,  Same  v.  Atchison,  Topeica  db 
Santa  Fe  Ry.  Co.;  No.  1994,  Same  v.  Atchison,  Topeica  cfe  Santa  Fe 
Ry.  Co.  et  al.;  No.  1995,  Same  v.  Galveston,  Harrishurg  dk  San  Anto^ 
nioRy.  Co.  etal.;  No.  1996,  Same  v.  Atchison,  Topeica  cfe  Santa  Fe  Ry. 
Co.  et  al.;  No.  1997,  Same  v.  Atchison,  Topeica  cfe  Santa  Fe  Ry.  Co, 
et  al.;  No.  1998,  Same  v.  San  Pedro,  Los  Angeles  cfe  Salt  Lake  R.  R. 
Co.  et  al.;  No.  2007,  Same  v.  Southern  Pacific  Co.  et  al.;  No.  2008, 
Same  v.  San  Pedro,  Los  Angeles  cfe  Salt  Lake  R.  R.  Co.  et  al.;  No.  2013, 
Same  v.  Southern  Pa^fic  Co.  et  al.;  No.  2014,  Same  v.  San  Pedro,  Los 
Angeles  db  Salt  Lake  R.  R.  Co.  et  al.;  No.  2022,  Same  v.  Southern 
Pacific  Co.  et  al.;  No.  2023,  Same  v.  San  Pedro,  Los  Angeles  dk  Salt 
Lake  R.  R.  Co.  et  al.;  No.  2025,  Same  v.  Southern  Pacific  Co.  et  al.; 
No.  2026,  Same  v.  San  Pedro,  Los  Angeles  dk  Salt  Lake  R.  R.  Co.  et  al.; 
No.  2032,  Same  v.  Southern  Pacific  Co.  et  al.;  No.  2053,  Same  v.  San 
Pedro,  Los  Angeles  dk  Salt  Lake  R.  R.  Co.  et  al.;  No.  2054,  Same  v. 
San  Pedro,  Los  Angeles  dk  Salt  Lake  R.  R.  Co.  et  al.;  No.  2055,  Same  v. 
Atchison,  Topeka  dk  Santa  Fe  Ry.  Co.  et  al.;  No.  2056,  Same  v.  South- 
ern Pacific  Co.  et  al.;  No.  2104,  Same  v.  San  Pedro,  Los  Angeles  dk  Salt 
Lake  R.  R.  Co.  et  al.;  No.  2171,  Same  v.  Atchison,  Topeka  dk  Santa  Fe 
Ry.  Co.  et  al.;  No.  2186,  Same  v.  San  Pedro,  Los  Angeles  cfe  Salt  Lake 
R.  R.  Co.  et  al. 

No.  2033,  Bare  Brothers  v.  Southern  Pacific  Co.  et  al.;  No.  2034, 
Sam^  V.  Southern  Pacific  Co.  et  al. 

No.  2028,  Eastern  Outfitting  Co.  v.  Atchison^  Topeka  dk  Santa  Fe 
Ry.  Co.  et  al.;  No.  2035,  Same  v.  Southern  Pacific  Co.  et  al.;  No.  2036, 
Same  v.  Southern  Pacific  Co.  et  al. 

No.  2153,  Coast  Carriage  Co.  v.  Atchison,  Topeka  cfe  Santa  Fe  Ry. 
Co.  et  al.;  No.  2092,  Same  v.  Southern  Pacific  Co.  et  al. 

Nos.  2142,  2143,  and  2144,  Milton  Ileyneman  cfe  Co.  v.  Atchison^ 
Topeka  dk  Santa  Fe  Ry.  Co.  et  al. 

No.  1966,  Michigan  Furniture  Co.  v.  Atchison,  Topeka  cfc  Santa  Fe 
Ry.  Co.  et  al.;  No.  1967,  Same  v.  Atchison,  Topeka  dk  Santa  Fe  Ry. 
Co.  et  al.;  No.  1968,  Same  Y.Atchison,  Topeka  cfc  Santa  FeRy.  Co.  etal.; 
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No.  1969,  Same  v.  Atchison,  Topeka  cfe  Santa  Fe  Ry.  Co.etal.;  No.  2027, 
Same  v.  Atchison,  Topeka  dk  Santa  Fe  By.  Co.  et  al.;  No.  2037,  Same 
V.  Southern  Padjfic  Co.  et  al.;  No.  2038,  Sam£  v.  Southern  Pacific  Co.etal. 

No.  1965,  Friedman  <t  Co.  v.  Atchison,  Topeka  dk  Santa  Fe  By. 
Co.;  No.  2141,  Same  v.  Atchison,  Topeka  <t  Santa  Fe  By.  Co. 

No.  2156,  Walter  S.  Mackay  dk  Co.  v.  Atchison,  Topeka  <Sb  Santa 
Fe  By.  Co.  et  al.;  No.  2157,  Same  v.  Southern  Pacific  Co.  et  al.;  No. 
2158,  Same  v.  Southern  Pacific  Co.  et  al.;  No.  2159,  Same  v.  Atchison, 
Topeka  db  Santa  Fe  By.  Co.  et  al. 

No.  2185,  Dean  db  Humphrey  Co.  v.  Southern  Pacific  Company  et  al. 

No.  2097,  O^Brien  Commercial  Co.  v.  Atchison,  Topeka  db  Santa 
Fe  By.  Co.  et  al.;  No.  2098,  Same  v.  Atchison,  Topeka  db  Santa  Fe 
By.  Co.  et  al.;  No.  2099,  Same  v.  Atchison,  Topeka  db  Santa  Fe  By. 
Co.  et  al.;  No.  2100,  Same  v.  Atchison,  Topeka  db  Santa  Fe  By.  Co. 
et  al.;  No.  2101,  Same  v.  Atchison,  Topeka  db  Santa  Fe  By.  Co.  et  oL; 
No.  2102,  Sam£  v.  Atchison,  Topeka  db  Santa  Fe  By.  Co.  et  al.;  No. 
2103,  Same  v.  Southern  Pacific  Co.  et  al.;  No.  2166,  Same  v.  Atdiison, 
Topeka  db  Santa  Fe  By.  Co.  et  al. 

No.  2005,  W.  W.  Montague  db  Co.  v.  Southern  Pacific  Co.  et  al; 
No.  2006,  Same  v.  Southern  Pacific  Co.  et  al. 


No.  1940. 
BEEKMAN  LUMBER  COMPANY 

V. 

KANSAS  CITY  SOUTHERN  RAILWAY  COMPANY  ET  AL. 


SubmiUed  March  ti,  1909.     Decided  June  28,  1909. 


Tariff  under  which  t^ipment  moved  provide<l  for  chaii^e  of  $5  per  cmr  for  recona^n- 
tnent.  This  charge  is  exceesive  where  only  name  of  consignee  is  changed.  One 
dollar  per  car  is  a  reasonable  charge  for  the  service  in  this  case. 

T  C.  Skeen  for  complainant. 

C.  W.  Moore  and  Fred.  //.  Wood  for  defendants. 

Report  of  the  Commission. 

Prouty,  Commissioner: 

The  complainant  on  June  17, 1907,  shipped  from  De  Ridder,  La.,  a 
station  on  the  Texarkana  &  Fort  Smith  Railway,  one  carload  of  pine 
lumber,  consigned  to  itself  at  Fort  Smith,  Ark.  After  it  reached 
Fort  Smith,  while  in  the  custody  of  the  Kansas  City  Southern, 
awaiting  delivery,  the  complainant  notified  that  company  by  tele- 
phone, confirming  it  by  subsequent  letter,  to  make  delivery  of  the 

carload  to  the  Ballman-Cummings  Furniture  Company,   at  Fort 
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Smith,  and  the  car  was  so  delivered.  The  destmation  of  the  car  was 
in  no  respect  changed,  and,  so  far  as  appears,  the  defendant,  Kansas 
City  Southern,  incurred  no  additional  expense  in  making  this  delivery 
over  what  would  have  been  incurred  in  making  delivery  to  the  Beek- 
man  Company. 

The  tanff  of  the  defendants  imder  which  this  lumber  moved  con- 
tained the  following  provision: 

All  lumber  reconsigned  in  tranat  or  after  arrival  at  destination  will  be  subject  to  an 
additional  charge  of  |5  per  car,  cars  to  be  subject  to  regular  demurrage  charges  in 
addition  thereto. 

The  defendants  claiming  that  this  was  a  reconsignment  of  the 
carload  of  lumber  have  collected  an  additional  S5. 

In  this  case  there  was  no  change  in  destination.  The  car  was 
simply  delivered  to  the  Ballman-Cummings  Furniture  Company 
instead  of  being  delivered  to  the  Beekman  Lumber  Company.  No 
additional  expense  was  involved.  The  expense  bill  was  made  out  to 
the  Beekman  Lumber  Company.  The  Kansas  City  Southern  simply 
wrote  in  red  ink  across  the  bill:  ''Reconsign  to  Ballman-Cunmiings, 
F.  C,  $5." 

In  the  ordinary  acceptation  of  the  term,  a  reconsignment  refers 
to  a  change  in  destination,  accompanied  or  not  by  a  change  in  the 
name  of  the  consignee,  rather  than  to  a  mere  change  in  the  name 
of  the  consignee ;  but  the  latter  change  is  recognized  by  our  confer- 
ence ruling  No.  72  as  a  reconsignment  and  the  defendants  are  there- 
fore justified  in  putting  that  interpretation  upon  their  tariff.  It 
does  not  follow,  however,  that  carriers  should  impose  the  same  charge 
for  every  reconsignment.  The  conference  ruling  correctly  states  the 
case.  The  privilege  of  reconsignment  is  a  thing  of  value  to  the 
shipper  and  of  expense  to  the  carrier;  therefore  a  charge  may  be 
made;  but  the  value  and  extent  of  that  service  vary  and  the  charge 
should  be  in  proportion  to  the  service.  In  this  case  it  is  unreason- 
able to  exact  S5  for  simply  changing  the  name  of  this  consignee.  In 
Cedar  HiU  Coal  cfc  Coke  Co.  v.  C.  cfc  S.  Ry.  Co.,  15  I.  C.  C.  Rep., 
546,  it  was  held  that  $5  was  an  unreasonable  charge  for  the  reconsign- 
ment of  carloads  of  coal,  although  a  change  in  destination  and  an 
additional  movement  was  involved,  S2  being  held  sufficient.  A 
mere  change  in  consignee  must  often  involve  additional  clerical  work 
and  perhaps  additional  responsibility,  and  we  have  concluded  to 
allow  $1. 

We  find  that  the  complainant  has  been  compelled  to  pay  S4  in 
excess  of  a  reasonable  charge,  for  which  an  order  of  reparation,  with 
interest,  will  be  allowed;  and  we  further  find  that  SI  will  be  a  rea- 
sonable charge  to  be  made  for  this  service  in  the  future;  and  it  will 

be  so  ordered. 
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No.  1824. 
IIERBECK-DEMER  COMPANY 

BALTIMORE  &  OHIO  RAILROAD  COMPANY  ET  AL. 


Submilted  April  77.  J909.     Decided  June  2H,  1009, 


The  act  does  not  forbid  all  diBcrimination,  but  only  that  which  is  undue.  A  di»- 
criminatlon  involved  in  the  carrying  of  the  personal  baggage  of  a  imssenger 
without  extra  charge  is  not  undue  as  against  a  passenger  without  baggage. 

Emil  Ilcrhick  for  complainant. 

Henry  Wolf  Bikle  for  Pennsylvania  Railroad  Company. 

William  Ainsworth  Parker  for  Baltimore  &  Ohio  Railroad  Com- 
pany. 

Report  of  the  Commission. 

Proutt,  Commissioner: 

The  pas,singer  fares  of  the  defendants  include  the  free  transporta- 
tion of  loO  pounds  of  bag<?age.  The  complainant  is  a  manufacturer 
of  glassware,  who  sends  out  traveling  salesmen,  or  drummers,  carry- 
ing sample  trunks  weighing  about  l,iir*0  pounds.  The  defendants 
treat  these  samples  as  baggage,  deduct  150  [)ounds,  and  make  an 
excess  charge  for  carrying  the  balance.  The  complaint  insists  that  it 
is  illegal  for  the  defendant*^  to  accord  free  tran^^portation  to  any 
amount  of  baggage,  the  idea  lK»ing,  apparently,  that  if  the  railways 
chargi'd  for  all  the  baggage  tran>ported  they  might  well  rtnluce  the 
charge  now  made  for  the  transportation  of  exce>s  baggage,  whereby 
the  complainant  would  be  InMiefited.  The  only  question  presented  is 
the  legality  of  according  fnv  tran>portation  to  baggage. 

The  complainant  urges  that  m()>t  pasM»ngers  travel  with  only  such 
baggage  as  they  take  into  the  car  with  them;  that  when  a  railroad 
charges  the  same  amount  for  carrying  a  pa^-enger  without  baggage 
and  a  pa>>enger  an<l  hi*-  trunk  weighing  150  pounds,  it  has  performed 
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a  greater  service  for  the  second  person  than  for  the  first  and  has 
therefore  discriminated  in  favor  of  that  passenger. 

It  is  certainly  true  that  the  service  performed  by  the  railway  for 
the  passenger  with  the  trunk  is  greater  than  that  performed  for  the 
passenger  without  baggage,  and  so  is  the  service  performed  in  trans- 
porting a  passenger  who  weighs  300  pounds  greater  than  that  per- 
formed in  carrying  one  who  weighs  but  100  pounds.  The  act  to  regu- 
late conmierce  does  not  forbid  all  discrimination,  but  only  that  which 
is  undue^  and  we  hold  that  such  discrimination  as  may  be  involved 
in  the  carrying  of  the  personal  baggage  of  a  passenger  without  extra 
charge  is  not  undue  and  therefore  that  the  practice  is  not  unlawful. 

A  railroad  may  properly  carry  for  one  charge  the  passenger  and  his 
personal  baggage;  it  may,  for  its  own  convenience  and  the  conven- 
ience of  the  traveling  public,  provide  a  separate  car  for  the  transpor- 
tation of  the  baggage,  and  it  may  limit  the  amount  of  baggage  to  be 
carried  free  and  make  a  charge  for  the  excess. 

Whether  150  pounds  is  a  reasonable  limitation  of  the  amount  of 
personal  baggage,  or  whether  the  samples  of  a  drummer  ought  prop- 
erly to  be  carried  as  baggage  at  all,  or  whether  the  excess  rates 
charged  by  these  defendants  are  reasonable  are  questions  not  pre- 
sented by  the  record  and  not  considered  or  decided. 

The  complaint  will  be  dismissed. 
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Nal924. 
MEMPHIS  FREIGHT  BUREAU 

KANSAS  CITY  SOUTHERN  RAILWAY  CX)MPANY  ET  ALu 


Sutmitted  May  11, 1909,    Decided  June  28,  1909. 


1.  Where  a  transportation  serrice  has  been  rendered  for  which  no  tariff  anthor- 

ity  whatever  exists  and  where  the  shipper  has  paid  Jthe  sum  claimed  bj 
the  carrier  for  that  serrice,  the  Commission  has  Jorisdiction  to  inquire 
what  was  a  reasonable  charge  for  the  service  and  to  order  the  repayment 
of  whatever  the  carrier  has  collected  over  and  above  snch  reasonable 
charge. 

2.  Reparation  allowed  with  respect  to  shipment  of  peaches  from  Horatio,  ArlL, 

to  Memphis,  Tenn. 

James  S.  Davant  for  complamant& 

G.  n.  Hamilton  for  Kansas  City  Southern  Railway  Onnpany. 

E.  B,  Peirce  and  /.  H.  Doughty  for  Chicago,  Rock  Island  & 
Pacific  Railway  Company. 

E.  B,  Peirce  and  E.  K.  Voorhees  for  St.  Louis  &  San  Francisco 
Railroad  Company. 

S.  H.  West  and  Roy  F.  Britton  for  St.  Louis  Southwestern  Rail- 
way Company. 

Report  of  the  Commission. 

Proutt,  Commissioner: 

This  complaint  was  brought  by  the  Memphis  Freight  Bureau,  a 
voluntary  mercantile  association,  on  behalf  of  the  city  of  Memphis; 
of  certain  shippers  located  there;  and,  particularly,  of  A.  S.  Barboro 
&  Company,  a  copartnership  member  of  said  association,  wholesale 
produce  merchants.  The  complaint  alleged  certain  rates  on  fruit 
from  Horatio,  Ark.,  to  Memphis,  Term.,  to  be  not  only  excessive, 
unjust,  and  unreasonable,  but,  as  compared  with  the  rates  on  the 
same  articles  from  the  same  place  to  St.  Louis,  Mo.,  to  subject  the 
people  of  Memphis  to  unjust  discrimination  and  to  undue  and  un- 
reasonable prejudice  and  disadvantage.  One  specific  shipment  of  a 
carload  of  peaches,  moving  July  26,  1907,  from  Horatio,  Ark.,  to 
A.  S.  Barboro  9t  Company,  Memphis,  Tenn.,  on  which  reparation 
was  asked,  was  fully  set  forth  in  the  complaint  The  prayers  asked 
that  the  discriminations  against  Memphis  be  corrected;  that  the 
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refrigeration  and  icing  charges  be  investigated,  and  that  reparation 
be  awarded  A.  S.  Barboro  &  Company  for  the  unjust  and  excessive 
charges  collected  on  the  shipment  set  forth. 

At  the  hearing  the  case  narrowed  down  to  a  mere  claim  for  repara- 
tion, the  shipment  having  moved  via  the  defendants,  the  Kansas  City 
Southern  Railway,  to  Texarkana,  and  thence  via  the  St.  Louis  South- 
western Railway  to  destination ;  a  commodity  rate  via  other  lines  than 
the  St  Louis  Southwestern  satisfactory  to  the  complainant  having 
been  established.  ' 

The  facts  in  reference  to  this  shipment  are  as  follows :  On  July  26, 
1907,  one  carload  of  960  four-basket  carriers  of  peaches  was  shipped 
from  Horatio,  Ark.,  to  A.  S.  Barboro  &  Company,  Memphis,  Tenn. 
The  shipment  moved  over  the  line  of  the  Kansas  City  Southern 
Railway  to  Texarkana,  and  thence  over  the  line  of  the  St.  Louis 
Southwestern  to  destination.  There  being  no  commodity  rate  in 
effect  at  the  time,  charges  were  assessed  upon  a  minimum  carload 
weight  of  24,000  pounds  at  the  third  class  rate  of  89  cents  per  100 
pounds,  or  $213.60  for  freight;  for  refrigeration  a  charge  of  $70.50 
was  collected.  The  actual  weight  of  the  shipment  was  21,120  pounds. 
The  minimum  applicable  to  said  shipment  was  20,000  pounds.  The 
rate  should  have  been  applied  to  the  actual  weight  of  the  shipment, 
and  the  collection  of  the  rate  on  a  minimum  of  24,000  pounds  was 
erroneous. 

Effective  June  3,  1908,  the  Kansas  City  Southern  Railway,  in  con- 
nection with  other  carriers  than  the  St  Louis  Southwestern,  estab- 
lished a  commodity  rate  on  peaches  from  Horatio,  Ark.,  to  Memphis, 
Tenn.,  of  39  cents  per  100  pounds,  and  a  refrigeration  charge  of  5 
cents  per  crate  of  4-basket  carriers,  and  this  rate  is  now  in  effect 
The  St  Louis  Southwestern  has  declined  to  become  a  party  to  this 
tariff  on  the  ground  that  the  rates  are  too  low. 

We  are  of  the  opinion,  and  find,  that  the  rate  of  89  cents,  assessed 
for  the  transportation  of  this  carload  of  peaches,  was  excessive;  that 
43  cents  would  have  been  a  just  and  reasonable  rate  to  apply  to  the 
actual  weight  of  the  shipment,  and  that  the  defendants,  Kansas  City 
Southern  Railway  Company  and  St.  Louis  Southwestern  Railway 
Company,  have  exacted  of  A.  S.  Barboro  &  Company  $122.79  more 
than  should  have  been  charged  on  account  of  the  transportation 
proper.  We  are  further  of  the  opinion  that  $70.50  was  an  excessive 
charge  for  refrigeration;  that  $48  would  have  been  a  reasonable 
charge,  and  that  the  above  defendants  have  therefore  exacted  from 
said  Barboro  &  Company  the  sum  of  $22.50  more  than  is  reasonable 
on  account  of  these  icing  charges. 

The  rate  of  89  cents  was  duly  published,  but  there  was  no  tariff 
whatever  for  refrigeration.    We  hold  that  where  a  transportation 
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service  has  been  rendered  for  which  no  tariff  authority  whatever 
existed  at  the  time,  and  where  the  shipper  has  paid  the  sum  claimed 
by  the  carrier  for  that  service,  this  Commission  has  jurisdiction  to 
inquire  what  was  a  reasonable  charge  for  the  service  and  to  order  the 
repayment  of  whatever  the  carrier  has  collected  over  and  above  such 
reas<mable  charge.  It  can  not  order  a  repayment  of  the  entire  amount 
paid,  since  the  authority  of  this  Conmiission  only  extends  to  the 
awarding  of  damages  for  violations  of  the  act,  and  certainly  there  are 
no  damages  in  any  proper  sense  of  the  word  unless  the  shipper  has 
been  ccnnpelled  to  pay  more  than  a  reasonable  rate.  Moreover,  to 
hold  that  one  shipper  should  pay  nothing  for  his  transportation  while 
his  competitor  shipping  perhaps  the  next  day  must  pay  a  reasonable 
charge,  would  be  to  permit  and  create  the  very  discrimination  which 
the  act  seeks  to  prevent 

An  order  will  therefore  be  issued,  directing  these  defendants  to 
repay  A.  S.  Barboro  &  Company  the  sum  of  $145.29,  with  interest 

While  this  Commission,  as  we  construe  the  law,  has  no  authority 
to  order  a  repayment  of  the  entire  amount  of  these  icing  charges,  it 
is  required  to  see  that  the  provisions  of  the  act  to  regulate  commerce 
are  observed.  Among  the  most  essential  of  those  provisions  is  that 
one  requiring  carriers  to  publish  tariffs  and  prohibiting  them  from 
moving  traffic  until  a  tariff  has  been  properly  published.  This  case 
will  be  referred  to  the  Division  of  Prosecutions  to  be  further  pro- 
ceeded with. 

CocKKELL,  Commissioner^  dissenting: 

I  am  unable  to  concur  in  the  opinion  of  the  majority  of  the  Com- 
mission in  this  case  so  far  as  the  same  refers  to  the  charges  assessed 
for  refrigeration  and  icing.  The  carriers  charged  upon  this  ship- 
ment 6i  cents  per  crate  for  refrigeration,  $62.40,  plus  $8.10  for  icing, 
or  a  total  of  $70.50,  at  a  time  when  no  refrigeration  or  icing  charges 
applicable  to  such  traffic  between  Horatio,  Ark-,  and  Memphis,  Tenn., 
were  on  file  with  the  Commission.  My  opinion  is  that  under  the  act 
the  carrier  must  specify  in  its  schedules  of  rates,  fares,  and  charges 
every  service  or  privilege  for  which  it  can  lawfully  make  any  charge, 
and  that  the  collection  or  retention  of  any  sum  whatever,  large  or 
small,  reasonable  or  unreasonable,  in  amount,  for  refrigeration  or 
icing  not  so  specified  in  its  schedules,  was,  and  is,  unlawful  and  that, 
therefore,  the  amount  so  collected  in  this  case  should  be  returned  to 
the  shipper  as  in  the  nature  of  a  straight  overcharge. 

My  reasons  for  this  position  are  as  follows: 

1.  The  act  became  effective  August  28,  1906. 

2.  The  shipment  moved  July  2<>,  1007. 

3.  No  tariff  applicable  to  the  movement  on  file  with  the  Conmiission 
contains  any  charges  for  either  refrigeration  or  icing  under  any  desig- 
nation. 
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4.  The  act  is  specific  in  its  requirements. 

(a)  Section  1  provides: 

Tbe  tenn  '*  transportation "  shall  include  cars  and  other  vehicles  and  all 
instnunentalities  and  facilities  of  shipment  or  carriage,  irrespective  of  owner- 
ship or  of  any  contract,  express  or  implied,  for  the  use  thereof  and  all  services 
in  connection  with  the  receipt,  delivery,  elevation,  and  transfer  in  -  transit, 
ventilation,  refrigeration  or  icing,  storage,  and  handling  of  property  transported ; 
and  it  shall  be  the  doty  of  every  carrier  subject  to  the  provisions  of  this  act 
to  provide  and  furnish  such  transportation  upon  reasonable  request  therefor, 
and  to  establish  through  routes  and  Just  and  reasonable  rates  applicable  thereto. 

(b)  Section  6  provides: 

That  every  common  carrier  subject  to  the  provisions  of  this  act  shall  file  with 
the  Commission  created  by  this  act  and  print  and  keep  open  to  public  inspection 
schedules  showing  all  the  rates,  fares,  and  charges  for  transportation  between 
different  points  on  its  own  route  and  betweoi  points  on  its  own  route  and 
points  on  the  route  of  any  other  Carrier  by  railroad.  ♦  ♦  ♦  The  schedules 
printed  as  aforesaid  by  any  such  common  carrier  shall  plainly  state  the  places 
between  which  property  and  passengers  will  be  carried,  and  shall  contain  the 
classification  of  freight  in  force,  and  shall  also  state  separately  all  terminal 
charges,  storage  charges,  icing  charges,  and  all  other  charges  which  the  Com- 
mission may  requfre,  all  privileges  or  facilities  granted  or  allowed  and  any 
roles  or  regolatlons  which  in  any  wise  change,  affect,  or  determine  any  part 
or  the  aggregate  of  such  aforesaid  rates,  fares,  and  charges,  or  the  value  of 
the  service  rendered  to  the  passenger,  shipper,  or  consignee. 

(c)  Section  6  further  provides : 

No  carrier,  unless  otherwise  provided  by  this  act,  shall  engage  or  participate 
In  the  transportation  of  passengers  or  property,  as  defined  in  this  act,  unless 
tbe  rates,  fares,  and  charges  upon  which  the  same  are  transported  by  said 
carrier  have  been  filed  and  published  in  accordance  with  the  provisions  of 
this  act ;  nor  shall  any  carrier  charge  or  demand  or  collect  or  receive  a  greater 
or  less  or  different  compensation  for  such  transportation  of  passengers  or  prop- 
erty, or  for  any  service  in  connection  therewith,  between  the  points  named  in 
soch  tariffs  than  the  rates,  fares,  and  charges  which  are  specified  in  the  tariff 
filed  and  in  effect  at  the  time;  *  *  *  Qor  extaid  to  any  shipper  or  person 
any  privUeges  or  facilities  in  the  transportation  of  ♦  ♦  ♦  property,  except 
soch  as  are  specified  in  soch  tariffs. 

To  my  mind  the  matter  hinges  upon  the  provision,  ^^nor  shall 
any  carrier  charge  or  demand  or  collect  or  receive  a  greater  or  less 
or  different  compensation  for  such  transportation  {refrigeration  or 
icing)  of  *  *  *  property,  or  for  any  service  in  connection  there- 
with between  the  points  named  in  such  tariffs  than  the  rates,  fares, 
and  charges  which  are  specified  in  the  tariff  filed  and  in  effect  at  the 
time.^  There  were  no  "  rates,  fares  or  charges  "  specified  for  refrig- 
eration or  icing  in  the  tariffs  filed  and  in  effect  at  the  time,  and, 
therefore,  none,  absolutely  none,  can  lawfully  be  collected  or  retained 
by  the  caWiers. 

The  powers  and  duties  of  this  Commission  are  entirely  statutory. 
Nowhere  within  the  four  comers  of  the  act  is  the  least  scintilla  of 
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oommon  law  or  equity  jurisdiction  conferred  upon  the  CommissioiL. 

The  report  says: 

We  hold  that  where  a  transportation  serrlce  has  been  rendered  for  which 
no  tariff  aothority  wltatever  exists,  and  where  the  shipper  lias  paid  the  som 
claimed  by  the  carrier  for  that  serrice,  this  Commission  has  Jarisdiction  to 
inquire  wliat  was  a  reasonable  charge  for  the  serrice  and  to  ord^  the  repay- 
ment of  whatever  the  carrier  has  coUected  over  and  abore  soch  reasonable 
charge. 

In  other  words,  such  cases  are  to  be  handled  <m  a  qtumtttm  meruit 
basis.  But  if  this  doctrine  be  sound  a&  to  transactions  in  the  past  it 
should  also  hold  true  for  present  and  for  future  dealings  between 
carriers  and  shippers.  I  can  not  subscribe  to  any  such  conclusion ;  I 
can  not  believe  that  this  Commission,  where  a  transportation  service 
(refrigeration  or  anything  else)  is  now  rendered,  or  is  to  be  rendered 
in  the  future,  for  which  no  tariff  authority  whatever  exists,  and  where 
the  shipper  has  either  paid  or  promised  to  pay  the  sum  claimed,  or 
about  to  be  claimed,  by  the  carrier  tor  such  service — I  can  not  believe, 
I  say,  that  this  Commission  has  jurisdiction  to  inquire  what  is  or 
may  hereafter  be  a  reasonable  charge  for  the  service. 

The  act  imposes  the  duty  of  making  just  and  reasonable  rates  upon 
the  carriers  themselves  in  the  first  instance.  Nowhere  is  power  to 
initiate  rates  conferred  upon  the  Commission;  nor  does  our  jurisdic- 
tion cover  an  inquiry  as  to  the  value  of  the  services,  work,  and  labor 
performed  by  the  carrier  for  the  shipper,  at  his  instance  and  request, 
independently  of  a  rate  legally  filed  by  the  carrier.  After  the  carrier 
has  established  its  "  rates,  fares,  and  charges,"  we  have  jurisdiction, 
under  and  in  accordance  with  the  act,  to  consider  their  reasonable- 
ness, but  not  before  such  rates,  fares,  and  charges  have  been  estab- 
lished, nor  in  their  absence. 

I  am  aware  of  the  inconvenience  that  may  be  expected  to  follow 
this  strict  interpretation  of  the  act  When  the  Hepburn  bill  was 
before  the  Congress  many  efforts  were  made  to  induce  that  body  to 
give  the  Commission  the  power  to  initiate  rates;  the  subject  was 
debated  on  the  floors  of  both  branches  of  Congress  and  considered 
in  the  committee  rooms;  and  the  result  was  that  the  power,  the  right, 
the  duty  to  initiate  rates  was  left  with  the  carriers  themselves,  and 
the  only  rate-making  power  vested  in  the  Conmiission  was  of  a 
revisionary,  remedial,  correctional  character. 

The  requirements  of  the  act  are  not  met  by  saying  that  the  services 

of  icing  and  refrigeration  were  of  value,  perhaps  necessary,  to  the 

shipment    The  act  is  definite  and  specific  and  we  can  not  go  outside 

of  it  or  beyond  it. 
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No.  2064, 
JAMES  MANAHAN 

V. 

NORTHERN  PACIFIC  RAILWAY  COMPANY  ET  AL. 


SubmiUed  June  1,  1909,    Decided  June  22, 1909, 


Defendants'  rates  for  the  transportation  of  bituminoiis  and  anthracite  coal  in  carloads 
from  Duluth,  Minn.,  and  Superior  Wis.,  to  St.  Paul  and  Minneapolis,  Minn., 
not  found,  under  the  circumstances  disclosed  by  the  record,  to  be  uiueasonable. 

James  Manahan  for  complainant. 

Carles  Donnelly  for  Northern  Pacific  Railway  Company. 

J,  D,  Armstrong  for  Great  Northern  Railway  Company. 

Report  op  the  Commission. 

Knapp,  Chairman: 

It  is  alleged  in  this  complaint  that  the  rate  of  90  cents  per  ton  of 
2,000  poimds  on  bituminous  coal,  in  carloads,  and  the  rate  of  SI. 25  per 
ton  of  2,000  poimds  on  anthracite  coal,  in  carloads,  charged  by 
defendants  for  transportation  from  Duluth,  Minn.,  and  Superior,  Wis., 
to  St.  Paid  and  Minneapolis,  Minn.,  are  imreasonable.  It  is  also 
alleged  .that  these  rates  imduly  discriminate  against  consumers  of 
anthracite  coal. 

The  defendants  operate  lines  of  railway  from  Duluth  and  Superior 
to  St.  Paid  and  Minneapolis  and  publish  the  rates  in  question. 
The  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway  Company, 
not  a  party  to  this  proceeding,  also  operates  a  line  from  and  to  the 
points  named  and  publishes  the  same  rates. 

Distances  from  Duluth  and  Superior  to  Minneapolis  and  St.  Paul 
are  shown  in  the  following  table: 


From — 


Diihitb '  MinneapoUs. 

Do St.  Pwil.. 

Superior 

n3o 


Mlnneapol 
SUPmjI.. 


Us. 


To- 
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Great 
Northern. 


Northern 
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151 
1«1 
147 
157 


166 
165 
168 
158 


Chicago, 
St.  Paul, 

Minne- 
apolis A 

Omaha. 


MOti. 


18e 
170 
182 
172 
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Duluth  and  Superior  are  at  the  ''head  of  the  lakes"  and  the  dis- 
tance to  St.  Paul  and  Minneapolis  is  assumed  to  be  155  miles  via  all 
lines  for  rate-making  purposes. 

Prior  to  February,  1897,  the  rate  on  anthracite  coal  was  $1.50  per 
ton  between  the  points  named.  On  that  date  it  was  reduced  to 
$1.25  per  ton,  which  has  been  the  rate  ever  since. 

The  rate  on  bituminous  coal  had  been  90  cents  per  ton  prior  to  the 
year  1899,  when  the  Chesapeake  &  Ohio,  in  its  effort  to  build  up  a 
flour  traffic  to  Newport  News,  Va.,  made  very  low  rates  on  this  coal 
from  the  Virginia  fields  to  St.  Paul  and  Minneapolis,  with  the  view  of 
procuring  tonnage  for  cars  moving  to  Minneapolis  for  flour.  To 
meet  this  rate,  the  defendants  established  a  75-cent  rate  on  bitumi^ 
nous  coal  from  the  head  of  the  lakes  to  the  Twin  Cities. 

This  rate  was  continued  for  a  few  months,  imtil  December,  1899, 
when  the  defendants  applied  to  the  state  railroad  commission  of 
Minnesota  fgid  that  body  authorized  the  restoration  of  the  90-cent 
rate.  In  December,  1906,  the  state  commission  made  an  order 
fixing  rates  on  various  commodities,  including  coal,  in  the  state  of 
Minnesota.  Under  that  order  rates  for  a  distance  of  155  miles  on 
coal,  in  carloads,  would  have  been  $1.10  on  anthracite  and  88  cents 
on  bituminoys  coal.  This  order  was  enjoined  by  the  federal  court. 
In  1907  the  state  legislature  passed  an  act  (chapter  232,  Laws  of 
1907)  fixing  the  rate  on  anthracite  coal  for  a  distance  of  155  miles  at 
$1.20,  and  on  bituminous  coal  at  96  cents.  The  validity  of  this 
act  is  now  being  contested  in  the  courts. 

The  following  table  shows  rates  on  hard  and  soft  coal  fixed  by  the 
state  commissions  of  Minnesota,  Iowa,  and  Illinois,  and  by  certain 
railroads,  for  hauls  of  155  miles  or  greater: 

RaU»  on  hard  and  toft  coal,  per  ton  of  2,000  pound$. 


MSkmg^  EsUbllabedby—  UanL    ,     Soft. 


166 MlniMSotft  ConmiiaBlon order,  December,  lOOA $1.10         laSB 

166 Minnesota, cbApter 233 l.»  .96 

166 lowm.  Distance  Tarill  No.  H 1.73  L164 

166 lUinoii,  Distance  Tarlir  No.  10 L70  -         LOl 

160 ErieR.  R.,I.C.  C.  D-OO.CarbondaletoCameroolCUls L7»  

161 ErieR.  R.,I.C.C.  D-475,  BrockwayvlUe,  Pa.,  to  HomeU,  Pa. !         1.30 

166 New  York  Central,  I.  C.  d  487, distances  IM  to  176 rnOes 1.38  

156 New  York  Central.  I.  C.  C.  485,  distances  161  to  176 mileB '         L» 

156 Lehigh  Valley  R.R., I.e.  C.D-201, distanoea  151  to  176 raOes 1.63  UU 

160 >  Lehigh  VaUe7R.R., I. C,C.D-241,MoantCannel, Pa., to HomeU  Ferry.  L47  


At  the  hearing  complainant  introduced  in  evidence  a  contract 
made  in  1900,  which  is  still  in  effect,  between  the  Northern  I'acifio 
Railway  Company,  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company,  and  the  St.  Paul  &  Duluth  Railroad  Company.  Before 
that  time  or  shortly  afterwards  the  stock  of  the  latter  company  was 
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acquired  by  the  Northern  Pacific,  and  its  railroad  has  since  been 
operated  as  a  part  of  the  Northern  Pacific  system. .'  It  is  provided  in 
this  contract,  among  other  things,  that  the  Chicago,  Milwaukee  & 
St.  Paul  shall  have  trackage  rights  over  the  Northern  Pacific,  includ- 
ing the  right  to  make  rates  on  traffic  moving  from  the  head  of  the 
lakes  to  points  on  the  Chicago,  Milwaukee  &  St.  Paid.  On  coal  in 
carioads  the  contract  allows  the  Northern  Pacific  as  arbitraries  from 
40  to  60  cents  per  ton,  depending  on  the  length  of  the  haul  from  St. 
Paul  and  Minneapolis;  and  the  evidence  shows  that  the  average  , 
revenue  received  by  the  Northern  Pacific  on  such  coal  is  slightly  in  I 
excess  of  50  cents  per  ton.  The  contract  also  contains  numerous 
provisions  with  respect  to  furnishing  equipment,  division  of  expenses 
of  maintaining  roadbed  and  equipment,  etc.,  not  necessary  to  be  here 
mentioned. 

Complainant  relies  chiefly  upon  the  amounts  received  by  the  North- 
em  Pacific  imder  this  contract  to  establish  the  charge  that  defendants 
rates  from  the  head  of  the  lakes  to  the  Twin  Cities  are  unreasonable. 
The  Commission  and  the  courts  have  repeatedly  held  that  the  divi- 
sions of  through  rates  which  a  carrier  accepts  as  its  proportion  is  not 
a  measure  of  the  reasonableness  of  its  separately  established  rates. 
This  principle  is  too  well  settled  to  require  argument,  and  we  perceive 
no  reason  why  it  shoidd  not  apply  in  this  case. 

There  is  nothing  presented  in  this  record  to  justify  a  finding  that 
the  rates  in  question  are  unreasonable.  They  certainly  compare  fa- 
vorably, all  things  considered,  with  coal  rates  for  similar  distances  in 
that  section  and  in  other  sections  of  the  coimtry,  and  the  bituminous 
rate  is  the  lowest  shown  in  the  tariffs  of  defendants  on  any  traffic 
between  the  points  named.  Neither  are  we  able  to  find  that  there  is 
any  undue  discrimination  against  the  users  of  anthracite  coal.  Gten- 
eraUy,  if  not  without  exception,  anthracite  coal  takes  higher  rates  than 
bituminous  coal.  The  difference  between  the  two  rates  in  question 
is  not  so  great  as  obtains  from  Chicago  to  the  Twin  Cities,  or  between 
points  in  Iowa  and  Illinois.  The  same  or  a  greater  difference  has  been 
maintained  on  the  lines  of  defendants  for  many  years,  and  no  sub- 
stantial groimd  appears  for  condenming  the  present  adjustment. 

The  complaint  should  be  dismissed,  and  it  will  be  so  ordered. 
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No.  1402. 
MERCHANTS  CXXTTON  PRESS  &  STORAGE  COMPANY  ET  AL. 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  ET  AL. 


Submitted  April  8, 1909.    Decided  June  U,  1909, 


1.  Complaint  was  made  against  (a)  the  local  rate  of  the  principal  defendant  of  20  centa 

per  bale  on  cotton  from  Memphis  to  South  Memphis,  Tenn. ;  (6)  the  allowance  to 
a  warehouse  company  of  50  cents  per  bale  for  compression  of  cotton  at  South 
Memphis;  and  (c)  the  allowance  to  the  warehouse  company  of  10  cents  per  bale 
for  switching  and  transfer  to  the  warehouses  of  consignees  in  its  plant;  Held, 
That  complainants'  contention  relative  to  the  20-cent  local  rate  was  waived 
upon  argument;  that  the  allowances  were  not  shown  to  be  excessive;  that  they 
are  made  to  cover  the  cost  of  service  which  the  carriers  may  lawfully  perform 
for  themselves  or  hire  others  to  perform;  and  that  the  £acts  upon  which  com- 
plainants base  their  contention  do  not  establish  the  charge  of  unjust  discrimina- 
tion or  disclose  any  other  violation  of  the  act. 

2.  No  violation  of  the  act  can  be  predicated  solely  up(Hi  the  £act  that  a  carrier  makes 

with  one  independent  company  a  contract  more  favorable  than  with  another 
for  a  service  which  that  carrier  is  bound  or  undertakes  to  perform.  The  act 
deab  only  with  the  obligation  of  carriers  as  carriers,  and  in  no  way  attempts  to 
regulate  or  interfere  with  matters  not  involving  their  duties  to  shippers  or 
passengers  as  such. 

3.  A  violation  of  the  act  is  not  established  by  merely  showing  that  the  ownen  of  a 

majority  of  the  stock  of  a  corporation,  which  performs  a  certain  service  for  a 
railroad  at  a  compensation  involving  no  more  than  a  reasonable  profit,  are  also 
shippers  of  freight;  but  it  goes  without  saying  that  neither  carriers  nocshippeiB 
can  e\^e  the  prohibitions  of  the  law  by  mean9  of  paper  organization,  nor 
would  the  utmost  good  faith  in  the  matter  of  incorporation  justify  a  relation 
which  actually  works  out  a  violation  of  the  statute.  The  CommisBion  has 
never  hesitated  to  look  through  corporate  forms  and  to  examine  the  substance 
of  transactions. 

Metcalff  Minor  dc  Meicalf  lor  Merchants  Cotton  Press  &  Storage 
Company. 

Kingj  Spalding  cfc  Litde  for  Gulf  Compress  Company. 

C.  T.  Ladson  for  Farmers'  Educational  &  Cooperative  Union  of 
America,  intervener. 

Charles  N.  Burch  and  C.  L.  SUvey  for  Illinois  Central  Railroad  Com- 
pany and  Yazoo  &  Mississippi  Valley  Railroad  Company. 

T.  K.  Riddiclc  for  Memphis  Warehouse  Company. 
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Report  of  the  Commission. 

Knapp,  Chairman: 

Complaint  is  made  in  this  case  of  certain  allowances,  hereinafter 
stated  y  which  the  defendant  carriers  make  to  their  codefendant,  the 
Memphis  Warehouse  Company,  for  the  compression  and  handling  of 
cotton;  and  the  matters  in  controversy  will  appear  from  the  following 
summary  of  facts  disclosed  by  the  investigation. 

The  Southern  Railway  Company  was  originally  made  a  defendant, 
but  was  dismissed  at  the  hearing  at  the  instance  of  complainants. 
Also,  there  was  an  intervention  by  the  Farmers'  Educational  &  Co- 
operative Union  of  America,  on  whose  behalf  a  brief  was  subsequently 
filed,  but  the  allegations  in  its  petition  have  no  bearing  upon  the 
issues  between  the  original  parties,  and  no  facts  were  shown  in  its 
interest  which  call  for  mention  in  this  report. 

For  many  years  the  city  of  Memphis  has  been  an  important  point 
for  the  concentration  and  marketing  of  cotton,  and  a  large  number 
of  persons  are  there  engaged,  mostly  as  factors  or  brokers,  in  dealing 
in  that  commodity.  With  few  exceptions  the  warehouses  of  these 
dealers,  where  cotton  is  stored,  assorted,  graded,  etc.,  are  located 
in  the  business  section  of  the  city  at  some  distance  from  the  freight 
houses  of  the  various  railways.  The  failure  of  consignees  in  the  past 
to  remove  cotton  promptly  from  cars  and  depots  resulted  in  constant 
congestion  of  this  traffic  and  led  the  defendant  roads,  in  order  to 
secure  release  of  their  equipment  and  prevent  a  large  accumulation 
of  cotton  at  their  freight  stations,  to  adopt  the  plan  of  making 
delivery  by  dray  at  the  warehouses  of  Memphis  consignees,  and  this 
has  been  their  practice  for  the  last  twenty-five  years.  This  drayage 
delivery  is  provided  for  in  the  tariffs  of  these  carriers,  without  extra 
charge  to  the  shipper  on  that  account,  though  it  may  be  that  the 
expense  incurred  has  influenced  the  amoxmt  at  which  the  Memphis 
rate  is  fixed.  At  present  this  drayage  service  is  performed  by  the 
Patterson  Transfer  Company  at  a  contract  price  of  17  J  cents  per  bale. 

GeneraUy  speaking,  the  rates  on  cotton  are  any  quantity  rates,  no 
difference  being  made  between  carloads  and  less  than  carloads;  and 
these  rates  in  nearly  every  instance  are  made  on  flat  or  xmcom- 
pressed  cotton,  the  carriers  reserving  the  right  or  privilege  of  com- 
pression in  transit  at  their  own  expense.  Practically  all  cotton 
which  moves  any  considerable  distance  is  in  fact  compressed,  and 
usually  on  the  line  of  the  initial  carrier.  It  appears  to  be  the  inva- 
riable custom  of  carriers  in  the  lower  Mississippi  Valley  territory  to 
get  this  compression  done  by  contract  or  to  make  an  allowance  therefor, 
instead  of  doing  it  themselves,  and  it  further  appears  that  the  uni- 
form price  or  aUowance  in  this  section  is  10  cents  per  100  poimds,  or 
50  cents  a  bale.     Out  of  these  conditions  has  grown  an  exteiLsive 
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business  of  compressing  cotton,  and  numerous  compress  plants  have 
been  built  at  various  points  throughout  the  region  in  question, 
whether  cotton  markets  or  otherwise,  where  large  quantities  of  this 
article  are  concentrated  for  compression  or  other  purposes. 

The  Merchants  Cotton  Press  &  Storage  Company,  one  of  the  com- 
plainants, is  the  owner  of  4  cotton  compress  plants  in  the  city  of 
Memphis.  When  this  complaint  was  filed  the  plants  of  this  company 
were  leased  to  and  operated  by  its  co-complainant,  Tlie  Gulf  Com- 
press Company.  The  latter  company  subsequently  went  into  the 
hands  of  a  receiver,  and  at  the  time  this  case  was  submitted  these 
plants  were  operated  by  the  lessor,  the  Merchants  Cotton  Press  & 
Storage  Company,  for  the  benefit  of  the  Gulf  Compress  Company. 
The  record  does  not  disclose  the  reasons  for  making  this  lease  or  the 
causes  of  the  financial  embarrassment  of  the  lessee.  Whilst  it  is 
shown  that  little  or  none  of  the  stock  of  the  lessee  company  is  owned 
by  cotton  brokers  and  dealers  in  Memphis,  it  appears  to  be  the  fact 
that  the  stock  of  the  lessor  company  is  largely  if  not  mainly  owned 
by  persons  engaged  in  that  business. 

Without  going  into  details,  it  is  enough  to  say  that  in  course  of 
time  the  facilities  for  handling  cotton  at  Memphis  became  seriously 
inadequate.  Although  the  compress  plants  above  mentioned  are 
claimed  to  be  capable,  and  perhaps  are  capable,  of  meeting  the  rail- 
road need  for  compression  at  that  point,  their  storage  capacity  and 
other  conveniences  required  by  a  cotton  market  were  quite  insuffi- 
cient and  could  not,  as  we  understand  the  testimony,  be  materially 
increased  without  prohibitive  expense.  It  was  necessary  to  haul  an 
immense  amount  of  cotton  by  dra}^  through  narrow  streets  that 
were  often  crowded  and  almost  blocked  ^ith  the  volume  of  this 
traffic.  During  the  brisk  season  congestion  was  frequent  and  ex- 
tremely severe,  resulting  in  constant  delays,  damage  to  the  cotton 
from  exposure  to  the  weather  and  other  causes,  and  a  state  of  general 
confusion  and  discomfort.  In  short,  the  business  was  carried  on 
under  conditions  which  all  agree  were  imsatisfactor}'  and  which  a 
number  of  witnesses  describe  as  intolerable.  Various  expedienta 
were  proposed  for  relieving  this  situation.  There  were  numerous 
meetings,  conferences,  and  negotiations,  of  which  a  more  or  less  com- 
plete account  appears  in  the  record  but  which  call  for  no  special  men- 
tion in  this  report.  The  thing  finally  done,  and  evidently  with  the 
encouragement  if  not  imder  the  influence  of  the  defendant  railways, 
was  to  organize,  in  1906,  the  Memphis  Warehouse  Company  and  put 
into  execution  the  plans  in  pursuance  of  which  it  was  incorporated. 

This  company  acquired  a  tract  of  land  at  South  Memphis,  about 
2  miles  below  the  southerly  line  of  the  city  and  not  far  from  the 
tracks  of  the  Illinois  Central,  and  there  constructed  an  extensive 
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compress  and  storage  plant,  with  ample  and  up-to-date  facilities  and 
conveniences  for  handling  cotton  and  carrying  on  the  business 
incident  to  a  large  cotton  market.  Included  in  its  equipment  are 
several  compresses,  about  80  compartment  warehouses  which  are 
leased  to  cotton  dealers,  various  loading  and  imloading  platforms, 
and  about  6^  miles  of  internal  tracks  connecting  the  compresses 
and  warehouses  with  each  other  and  with  the  interchange  tracks  of 
the  carriers.  By  means  of  connecting  tracks  and  an  intervening  belt 
line  this  South  Memphis  plant  can  be  readily  reached  for  the  trans- 
portation of  cotton  thereto  or  therefrom  by  all  other  roads  entering 
the  city  of  Memphis. 

It  appears  that  approximately  80  per  cent  of  the  stock  of  the 
Memphis  Warehouse  Company  is  held  by  brokers  and  dealers  in 
cotton  who  have  leased  warehouses  from  the  company  in  which  or  in 
connection  with  which  they  conduct  their  business,  and  that  many 
if  not  most  of  these  dealers  formerly  had  warehouses  in  Memphis  to 
which  cotton  was  delivered  by  drays  as  above  stated. 

At  various  dates  since  the  construction  of  its  plant  contracts  have 
been  made  between  the  warehouse  company  and  the  defendant 
railways  which  fix  their  relations  in  certain  particidars.  Among 
other  things,  provision  is  made  for  the  compression  of  cotton  at  the 
warehouse  company's  plant;  and  the  terms  and  conditions  upon 
which  this  service  will  be  performed  are  substantially  the  same,  as 
we  understand  the  matter,  as  those  contained  in  a  previous  contract 
with  the  Merchants  Cotton  Press  &  Storage  Company,  which  is  still 
in  effect.  Separate  contracts  further  provide  that  the  warehouse 
company,  in  consideration  of  doing  the  necessary  switching  in  and 
about  its  plant  in  the  delivery  of  cotton  to  warehouses  and  com- 
presses, and  the  assmnption  of  liability  for  safety  of  the  cotton 
while  in  the  compress  plant,  etc.,  shall  be  paid  10  cents  for  each 
inbound  bale  of  cotton  delivered  to  it  upon  which  the  carriers  earn 
revenue  other  than  a  switching  charge. 

It  thus  appears  that  the  defendant  roads,  in  addition  to  providing 
for  compression,  imdertake  to  render  at  South  Memphis  a  service  the 
same  as  or  corresponding  to  that  so  long  rendered  at  Memphis  proper, 
viz,  the  delivery  of  cotton  at  the  warehouses  of  the  several  con- 
signees. At  Memphis  this  delivery  is  made  by  drays;  at  South  Mem- 
phis it  is  made  by  the  railway  of  the  warehouse  company.  At  Mem- 
phis the  arrangement  for  compression  is  made  with  one  concern  and 
the  arrangement  for  drayage  transfer  with  a  different  concern;  at 
South  Memphis  the  arrangement  for  both  compression  and  transfer 
is  made  with  the  same  concern.  At  Memphis  the  cost  to  the  carriers 
of  making  this  warehouse  delivery  is  17^  cents  a  bale;  at  South  Mem- 
phis the  cost  is  10  cents  a  bale. 
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The  rates  on  cotton  to  Memphis  and  to  South  Memphis  are  the 
same  in  all  cases,  and  the  rates  from  or  through  these  places  are  also 
the  same.  That  is  to  say,  cotton  can  be  shipped  from  any  point  of 
origin  to  any  consignee  either  in  Memphis  or  South  Memphis  at  pre- 
cisely the  same  rate,  and  that  rate  covers  delivery  to  the  warehouse 
of  the  consignee,  whether  in  Memphis  or  South  Memphis.  No  com- 
plaint is  made  of  any  of  these  rates. 

The  Illinois  Central  makes  a  local  rate  on  cotton  from  Memphis  to 
the  South  Memphis  plant  of  20  cents  a  bale.  This  rate  applies  on 
cotton  which  has  been  transported  to  Memphis  by  rail  and  there 
delivered  by  dray  at  the  warehouse  of  the  consignee  for  the  Memphis 
rate  as  above  stated,  and  which  the  owner  may  afterwards  desire  to 
move  to  South  Memphis.  For  this  independent  and  additional  serv- 
ice the  charge  just  stated  is  made.  We  assume  that  this  local  rate 
would  also  be  applied  to  any  cotton  brought  into  Memphis  by  wagon 
which  is  transported  to  the  South  Memphis  plant.  When  this  local 
charge  is  made  in  the  cases  named,  although  paid  to  and  retained  by 
the  carrier,  it  is  absorbed  by  the  warehouse  company,  presumably 
for  business  reasons,  and  therefore  does  not  in  fact  increase  the'  rate 
to  final  destination. 

The  specific  things  and  the  only  things  complained  of  in  this  case 
are  these:  (1)  The  local  rate  of  20  cents  a  bale  from  Memphis  to  the 
South  Memphis  plant,  (2)  the  allowance  to  the  warehouse  company 
of  50  cents  a  bale  for  compression,  and  (3)  the  allowance  to  that 
company  of  10  cents  a  bale  for  switching  and  transfer  to  the  ware- 
houses of  consignees  in  its  plant. 

Objection  is  made  to  the  local  rate  of  20  cents  a  bale  on  the  ground 
that  it  is  less  than  the  defendant  carriers'  distance  tariff  rate  and  in 
excess  of  their  switching  tariff  rate,  but  whether  complainants  de- 
sired to  have  this  rate  increased  or  reduced  was  not  made  altogether 
clear.  Nothing  was  shown  regarding  its  reasonableness  except  the 
comparisons  just  mentioned.  Obviously  the  Commission  has  no 
power  to  require  an  increase  of  this  rate,  and  we  are  quite  unable  to 
see  that  its  reduction,  even  if  it  were  found  excessive,  would  be  of 
the  slightest  advantage  to  complainants.  Apparently  a  lower  rate 
for  tliis  local  service  would  rather  inure  to  the  benefit  of  the  ware- 
house company  by  diminishing  the  amount  which  it  now  undertakes 
to  absorb.  However  this  may  be,  it  is  unnecessary  to  discuss  the 
point,  as  any  contention  respecting  this  charge  was  virtually  waived 
upon  argument,  except  as  it  was  claimed  to  indicate  a  desire  on  the 
part  of  these  railways  to  favor  the  warehouse  company. 

In  our  judgment  nothing  has  been  shown  in  the  course  of  this 

inquiry  to  sustain  the  charge  that  the  allowance  to  the  warehouse 

company  of  50  centa  a  bale  for  compression  results  in  any  unjust 
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discrimination  against  complainants  or  either  of  them.  It  is  the 
same  allowance  as  they  receive  for  the  same  service.  It  is  the  allow- 
ance uniformly  made  for  compression  in  that  section  of  the  country. 
So  far  as  has  been  made  to  appear,  and  there  is  really  no  claim  to  the 
contrary,  every  consignee  is  at  full  liberty  to  order  his  incoming 
cotton  to  the  compress  which  he  may  select,  and  his  choice  in  that 
regard  is  not  shown  to  have  been  influenced  by  the  defendant  car- 
riers in  any  instance.  As  between  the  different  plants  which  compete 
for  this  compression  J:>usiness  these  carriers  apparently  maintain  a 
neutral  attitude  and  certainly,  as  it  seems,  place  them  on  an  equal 
footing  so  far  as  any  transportation  service  is  concerned.  Just  how 
much  profit  accrues  to  compress  pFants  under  the  allowance  of  50 
cents  a  bale  can  not  be  determined  from  the  record.  In  the  nature 
of  the  case  it  varies  with  the  volume  of  business,  the  efficiency  of 
the  plant,  and  the  economy  with  which  it  is  operated.  The  com- 
plainants contend  that  the  actual  cost  of  compression  to  the  ware- 
house company  does  not  exceed  35  cents  a  bale,  while  that  company 
asserts  that  the  actual  cost  is  about  40  cents  a  bale.  No  evidence 
was  offered  or  statement  made  indicating  the  cost  incurred  by  com- 
plainants in  conducting  this  business.  For  the  purposes  of  this  report 
it  is  not  deemed  necessary  to  determine  the  exact  cost,  since  it  is 
sufficient  to  find,  as  we  do,  that  compression  at  50  cents  a  bale  yields 
a  reasonable  profit  to  the  compress  plant  in  good  condition  and  doing 
a  considerable  business. 

The  allowance  of  10  cents  a  bale  for  handling  cotton  between  the 
carriers'  interchange  tracks  and  the  compresses  and  warehouses  of 
the  warehouse  company  is  made,  as  defendants  contend,  in  order  to 
place  cotton  dealers  who  use  these  warehouses  upon  a  parity  with 
dealers  who  have  warehouses  in  Memphis,  where,  as  above  stated, 
the  carriers  have  made  store-door  delivery  for  the  past  twenty-five 
years.  The  position  of  the  carriers  with  reference  to  this  allowance 
is  that  so  long  as  store-door  delivery  is  provided  at  Memphis  similar 
delivery  can  not  be  lawfully  denied  at  South  Memphis;  that  it  would 
be  impracticable  for  both  the  railroads  and  the  warehouse  company 
to  operate  their  engines  and  cars  over  the  tracks  in  that  company's 
plant;  and  that  therefore  the  only  workable  plan  for  making  delivery 
to  the  warehouses  in  South  Memphis,  and  thereby  equalizing  condi- 
tions at  Memphis  and  South  Memphis,  is  to  employ  the  warehouse 
company  to  perform  this  service.  With  this  contention  we  are 
inclined  to  agree;  nor  does  the  arrangement  seem  to  be  objectionable 
from  any  point  of  view,  except  on  grounds  that  will  presently  be 
considered.  It  should  perhaps  be  mentioned  here  that  the  compen- 
sation for  this  particular  service  appears  to  give  the  warehouse  com- 
pany little  or  nothing  above  actual  expenses. 
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Concerning  both  these  allowances,  the  one  for  compression  and  the 
other  for  handling  the  cotton  in  the  South  Memphis  plant,  some  fur- 
ther observations  may  properly  be  made.  We  are  of  the  opinion  that 
no  violation  of  the  act  can  be  predicated  solely  upon  the  fact  that  a 
carrier  makes  with  one  independent  company  a  contract  more  favor- 
able than  with  another  for  a  service  which  that  carrier  is  bound  or 
undertakes  to  perform.  The  act  deals  only  with  the  obligation  of 
carriers  as  carriers,  and  in  no  way  attempts  to  regulate  or  interfere 
with  matters  not  involving  their  duties  to  shippers  or  passengers  as 
such.  It  has  been  decided,  for  example,  that  the  act  does  not  pre- 
vent a  raihx)ad  from  leasing  all  its  refrigerator  cars  from  one  com- 
pany, though  the  latter  be  a  large  shipper  as  well  as  the  lessor  of 
such  cars,  Consolidated  Forwarding  Co.  v.  S.  P.  Co.y  9  I.  C.  C.  Rep., 
182;  nor  require  the  hauling  of  a  particular  make  of  private  car, 
Worcester  Car  Co.  v.  Pa.  R.  R.  Co.,  3  I.  C.  C.  Rep.,  577;  nor  prohibit 
an  exclusive  contract  with  a  particular  stock  yards  company,  Ktur 
tucky  Railroad  Commission  v.  L.  cfc  N.  R.  R.  Co.,  10  I.  C.  C.  Rep.,  173; 
Central  Stockyards  Co.  v.  L.  &  N.  R.  R.  Co.,  192  U.  S.,  568;  L.  <b  N. 
R.  R.  Co.  V.  Central  Stock  Yards  Cb.,  212  U.  S.,  132.  Compression  is  a 
service  which  the  carrier  procures  for  its  own  convenience,  and  when 
that  service  is  performed  in  such  manner  as  not  to  prejudice  or  prefer 
a  particular  shipper  or  community  the  act  does  not  limit  the  freedom  of 
the  carrier  to  make  contracts  in  respect  thereto.  Of  course,  if  the  ar- 
rangement made  in  any  case  results  in  undue  preference  or  prejudice  to 
shippers,  the  Commission  has  jurisdiction  to  correct  the  wrongdoing. 
Muskogee  Commercial  Club  y.  J/.,  K.  db  T.Ry.  Co.,  12 1.  C.C.  Rep., 312. 
In  this  connection  it  is  to  be  noted  that  neither  of  the  complainanta 
nor  the  Memphis  Warehouse  Company  is  a  purchaser,  vendor,  or  ship- 
per of  cotton;  and  it  seems  clear  that  no  violation  of  the  statute 
results  from  a  preference,  though  found  to  exist,  to  a  corporation 
engaged  solely  in  the  compression  of  cotton  in  which  it  has  no  interest. 

But  complainants  show,  as  above  stated,  that  about  80  per  cent  of 
the  stock  of  the  Memphis  Warehouse  Company  is  held  by  persons 
who  are  dealers  in  cotton,  and  therefore  contend  that  any  profit 
which  accrues  to  the  corporation  finds  its  way  into  the  pockets  of 
cotton  shippers,  and  is  in  the  nature  of  a  rebate;  and  that,  under 
the  decisions  in  the  Peavy  cases  {In  the  Matter  of  AUowances  to  EUva- 
tors,  10  I.  C.  C.  Rep.,  309;  12  I.  C.  C.  Rep.,  85;  14  L  C.  C.  Rep.,  315); 
and  Traffic  Bureau,  Merchants^  Exchange  of  St.  Louis  v.  C,  B.  dk  Q. 
R.  R.  Co.,  14  I.  C.  C.  Rep.,  317,  the  allowances  for  compression  and 
switching  are  unlawful  to  the  extent  that  they  exceed  the  actual 
cost  of  the  service,  in  that  they  are  in  reality  allowances  to  shippers 
through  the  medium  of  stock  ownership  in  the  corporation. 
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We  are  unable  to  reach  such  a  conclusion  on  the  facts  appearing  in 
this  record.  The  provision  of  section  15,  which  requires  that  any 
allowance  made  to  a  shipper  for  furnishing  an  instrumentality  used 
in  connection  with  the  carriage  of  his  property  shall  be  no  more  than 
is  just  and  reasonable,  obviously  does  not  apply  to  the  present  pro- 
ceeding, for  the  reason  that  the  Memphis  Warehouse  Company  is  not 
the  owner  of  the  cotton  which  it  compresses  or  stores.  If,  then,  a 
violation  of  the  act  results  from  contract  relations  more  favorable  to 
the  warehouse  company  than  to  complainants,  assuming  that  to  be 
the  case,  it  must  be  because  of  undue  discrimination  under  section  3. 
Whether  or  not  the  discrimination  is  undue  is  a  fact  to  be  found, 
not  a  matter  of  law,  and  in  each  of  the  cases  cited  by  complainants, 
wherein  allowances  have  been  disapproved  by  the  Conmiission,  it 
was  found  as  a  fact  that  the  allowances  worked  out  an  undue  discrimi- 
nation against  certain  shippers.  In  this  case  no  attempt  has  been 
made  by  complainants  to  show  in  what  way,  or  to  what  extent,  the 
actual  shippers  or  owners  of  cotton  have  profited  on  the  one  hand  or 
been  injured  on  the  other  by  the  contracts  in  question,  the  proceeding 
having  apparently  been  instituted  upon  the  theory  that  a  railroad 
could  not  lawfully  discriminate  as  between  independent  compress 
plants.  We  are  not  prepared  to  accept  this  view  or  to  hold  that  a 
violation  of  the  act  is  established  by  merely  showing  that  the  owners 
of  a  majority  of  the  stock  of  a  corporation,  which  performs  a  certain 
service  for  a  railroad  at  a  compensation  involving  no  more  than  a 
reasonable  profit,  are  also  shippers  of  freight. 

It  goes  without  saying  that  neither  carriers  nor  shippers  can  evade 
the  prohibitions  of  the  law  by  means  of  a  paper  organization,  nor 
would  the  utmost  good  faith  in  the  matter  of  incorporation  justify  a 
relation  which  actually  works  out  a  violation  of  the  statute;  and  the 
Commission  has  never  hesitated  to  look  through  corporate  forms  and 
examine  the  substance  of  transactions.  But  a  patient  and  careful 
review  of  this  voluminous  record,  including  the  elaborate  arguments 
of  counsel,  has  failed  to  disclose  any  substantial  ground  for  condemn- 
ing as  imlawful  the  matters  of  which  complaint  is  made.  In  the  last 
analysis  the  only  definite  or  tangible  fact  which  supports  complain- 
ants' contention  is  the  fact  that  about  four-fifths  of  the  stock  of  the 
Memphis  Warehouse  Company  is  owned  by  brokers  and  dealers  in 
cotton,  who  carry  on  the  same  business  and  in  substantially  the  same 
way  as  do  a  majority  of  the  stockholders  of  the  Merchants  Cotton 
Press  &  Storage  Company.  It  is  altogether  probable  that  the  ware- 
house company's  enterprise  will  prove  fairly  remunerative  to  its 
-stockholders,  though  up  to  this  time  they  have  received  no  return  in 

the  form  of  dividends,  and  there  is  no  assurance  that  the  business  will 
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be  permanently  successful.  This  is  quite  insufficient,  in  our  judg- 
ment, to  warrant  a  finding  of  imjust  discrimination  against  the  com- 
plaining concerns. 

In  the  consideration  of  this  case  it  is  pertinent  to  remember  that 
the  complainants  are  not  shippers  and  do  not  appear  here  in  that 
capacity.  The  controversy  is  purely  one  between  competing  com- 
press companies.  No  actual  shipper  of  cotton,  whether  to,  from,  or 
through  Memphis,  complains  as  such  shipper,  either  in  person  or  by 
representation,  of  anything  done  by  the  defendant  carriers  in  con- 
nection with  the  South  Memphis  plant.  So  far  as  appears  from  any- 
thing disclosed  or  suggested,  no  dealer  at  Memphis  not  interested  as  a 
stockholder  or  otherwise  in  the  Merchants  Cotton  Press  &  Storage 
Company  has  given  support  to  this  complaint  by  testifying  as  a  wit- 
ness or  otherwise  indicating  his  objection  to  the  arrangements  made 
w^ith  the  warehouse  company.  Such  a  dealer  may  do  less  business 
and  make  less  money  than  he  otherwise  would,  not  because  of  the 
allowances  under  these  contracts  or  any  resulting  profit  to  his  com- 
petitors who  may  be  stockholders  in  the  warehouse  company,  but 
solely,  if  at  all,  because  a  considerable  part  of  the  cotton  trade  has 
gone  to  South  Memphis,  where  his  competitors  have  better  facilities 
and  conveniences  for  conducting  their  business.  It  is  equally  true, 
as  appears  to  us,  that  the  Memphis  dealers  who  own  stock  in  the 
Merchants  Cotton  Press  &  Storage  Company  have  not  been  injured 
or  prejudiced  as  shippers  of  cotton,  though  as  stockholders  of  that 
concern  they  have  probably  suffered  more  or  less  from  loss  of  earnings 
and  the  diminished  value  of  their  property.  They  have  been  placed 
at  imdue  disadvantage  in  no  other  respect,  so  far  as  we  are  able  to 
perceive,  but  this  obviously  furnishes  no  valid  ground  of  complaint 
imder  the  regulating  statute. 

Our  conclusions,  of  course,  are  limited  to  this  particular  controversy, 
for  each  case  involving  allowances  must  be  determined  upon  the  spe- 
cial facts  and  circumstances  brought  to  our  attention.  All  we  hold 
is  that  the  allowances  or  compensation  here  drawn  in  question  have 
not  been  shown  to  be  excessive;  that  they  are  made  to  cover  the  cost 
of  a  service  which  the  carriers  may  lawfully  perform  for  themselves 
or  hire  others  to  perform;  and  that  the  facts  upon  which  complain- 
ants base  their  contention  do  not  establish  the  charge  of  unjust  dis- 
crimination or  disclose  any  other  violation  of  the  act. 

The  complaint  should  be  dismissed  and  an  order  entered  accord- 
ingly. 

Clements,  Cammissionerf  dissenting: 

While  it  is  true,  as  stated  in  the  report  of  the  Commission,  that 

*^     '^le  must  be  decided  npoxL  its  own  facts,  it  is  equally  true 

17  I.  C.  C.  Rep. 


MEBCHANT8  COTTON  PBE88  ft  8T0BAGE  CO.  V.  I.  C.  B.  B.  CO.     107 

that  the  ^'all-embraciiig  prohibitions''  of  the  interstate-commerce 
act  against  unjust  discriminations,  irrespective  of  the  manner  by 
which  they  are  effected,  whether  directly  or  indirectly,  can  not  be 
ignored  in  any  case.  The  allowance  of  10  cents  per  bale,  to  the 
compress  at  South  Memphis  for  taking  the  cotton  from  the  carriers 
on  the  exchange  track  and  handling  it  inside  the  plant,  which  for 
the  most  part  belongs  to  dealers  who  are  shippers,  is  in  my  judgment, 
upon  the  facts,  unlawful.  It  seems  to  me  utterly  repugnant  to  the 
principles  laid  down  by  the  Supreme  Court  in  Interstate  Commerce 
Commission  v.  C.  cfc  0,  Ry.  Co,,  200  U.  S.,  361,  and  to  the  decisions 
of  this  Commission  in  Oeneral  Electric  Co.  v.  N.  Y.  C,  d:  H,  R,  R,  R. 
Co.,  14 1.  C.  C.  Rep.,  237,  and  in  Solvay  Process  Co.  v.  D.,  L.  <£•  TV.  R.  R. 
Co.,  14 1.  C.  C.  Rep.,  246;  also  to  the  final  decision  of  the  Commission  in 
In  the  Matter  of  Allowances  to  Elevators  by  the  Union  Pacific  R.  R.  Co., 
12 1.  C.  C.  Rep.,  85,  and  in  Traffic  Bureau,  Merchants'  ExcJuinge  of  St. 
Louis,  V.  C,  B.  &  Q.  R.  R.  Co.,  14  I.  C.  C.  Rep.,  317.  Reference  is  also 
made  to  the  provision  in  section  15  of  the  act  authorizing  the  Com- 
mission to  fix  the  compensation  to  be  received  by  the  shipper  from 
the  carrier  for  services  rendered  in  connection  with  the  former's 
shipments.  Such  allowances  are  at  most  permissive.  There  is  no 
direct  positive  authority  in  the  statute  for  employment  by  the  carrier 
of  the  shipper  to  render  such  services.  The  provision  in  section  15  is 
no  more  than  an  implied  recognition  of  the  practice,  and  was  inserted 
in  the  statute  not  for  the  purpose  of  creating  such  a  right  or  enlarging 
it,  but  for  the  manifest  purpose  alone  of  restricting  it  and  putting 
limitations  upon  it  to  prevent  discrimination.  To  give  such  effect 
to  this  provision  that  it  may  cover  an  allowance  which  residts  in 
unjust  discrimination  is  to  ignore  the  principle  laid  down  in  the 
Chesapeake  <k  Ohio  case,  200  U.  S.,  361,  wherein  it  is  said  by  the 
court: 

The  all-embracing  prohibition  against  either  directly  or  indirectly  charging  leas 
than  the  published  rates  shows  that  the  purpose  of  the  statute  was  to  make  the  pro- 
hibition applicable  to  every  method  of  dealing  by  a  carrier  by  which  the  forbidden 
result  could  be  brought  about.  If  the  public  purpose  which  the  statute  was  intended 
to  accomplish  be  borne  in  mind,  its  meaning  becomes,  if  possible,  clearer.  N\liat 
was  that  purpose?  It  was  to  compel  the  carrier,  as  a  public  agent,  to  give  equal  treat- 
ment to  all. 

Again  in  Texa^  <fc  Pacific  Railway  Co.  v.  Abilene  Cotton  OH  Co., 
204  U.  S.,  426,  the  Supreme  Court  in  effect  declared  a  specific  pro- 
vision of  the  act  purporting  to  give  shippers  the  right  to  sue  directly 
in  the  first  instance  in  the  courts  for  recovery  on  account  of  unreason- 
able rates  ineffective  for  the  sole  reason  that  to  give  it  full  effect, 
according  to  its  terms  separately  considered,  would  result  in  imjust 
discrimination,  and  in  part  cause  the  act  to  destroy  itself,  again 
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having  reference  to  the  fundamental,  all-embracing  prohibitions  of 
the  statute  against  discrimination  ''in  any  respect  whatsoever/'  If, 
therefore,  a  definite  and  specific  provision  in  the  act  itself  must  give 
way  in  order  to  give  effect  to  these  fundamental  requirements, 
surely  the  permissive  practice  covered  by  the  provision  of  section 
15  referred  to,  which  was  intended  only  to  limit  and  restrict  the 
practice,  so  as  to  prevent  discrimination,  can  not  be  given  such  inter- 
pretation as  would  tend  to  the  defeat  of  one  of  the  leading  purposes 
of  the  act,  the  prohibition  of  imjust  discriminations.  For  these  rea- 
sons I  can  not  agree  with  the  majority  in  dismissing  this  complaint. 

Lane,  Commissioner,  dissenting: 

The  practice  of  the  defendant  carriers  by  which  they  include  dray- 
age  of  cotton  at  Memphis  in  the  rate  for  rail  transportation  to  that 
city  furnishes  the  excuse  for  the  allowance  of  10  cents  per  bale  for 
intra-plant  switching  at  South  Memphis,  which  is  sanctioned  by  the 
majority  here.  This  practice  was  adopted  some  twenty-five  years  ago, 
prior  to  the  enactment  of  the  act  to  regulate  commerce,  prior  to  the 
invention  of  demurrage  rules,  and  prior  to  the  construction  of  storage 
warehouses  at  Memphis  situated  upon  the  lines  of  rail  carriers.  The 
practice  is  a  survival  from  a  time  when  carriers  were  unregulated  and 
when  they  were  governed  by  conditions  which  have  wholly  ceased. 

That  this  is  true  is  shown  by  the  fact  that  the  St.  Louis,  Iron 
Mountain  &  Southern  and  the  Frisco  roads,  hauling  cotton  into 
Memphis,  have  abandoned  the  practice  of  including  transportation 
outside  the  act  (drayage)  with  transportation  subject  to  the  act  and 
covering  both  with  a  single  rate.  These  carriers  have  voluntarily 
adopted  the  modem  and  lawful  method  of  publishing  their  rates  for 
rail  transportation  wholly  separate  and  distinct  from  the  service  for 
drayage. 

By  sanctioning  the  allowance  for  intra-plant  switching  at  South 
Memphis,  the  majority  of  the  Conmiission  also  inferentially  indorsee 
the  drayage  practice  at  the  dty  of  Memphis,  and  this  without  any 
examination  to  determine  whether  or  not  such  drayage  practice  is 
legal  and  proper  and  without  any  satisfactory  examination  to  deter- 
mine whether  or  not  the  allowance  at  South  Memphis  serves  to  balance 
such  drayage  practice  and  thus  prevent  discrimination. 

The  allowance  at  South  Memphis  is  justified  by  the  defendant 

carriers  and  by  the  Conmiission  on  the  ground  that  it  is  equivalent 

to  the  free  delivery  given  to  those  receivers  of  cotton  at  Memphis 

whose  warehouses  are  at  a  distance  from  the  lines  of  the  carriers. 

This  justification  wholly  ignores  the  situation  of  such  receivers  of 

cotton  at  Memphis  as  have  warehouses  upon  the  lines  of  the  carriers. 

That  there  are  such  receivers  is  shown  by  the  record.     What  volume 
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of  the  cotton  hauled  into  Memphis  is  delivered  by  rail  to  storehouses 
in  that  city  is  not  disclosed  by  the  record.  Every  witness  interrogated 
on  the  subject  answered  in  general  terms,  some  saying  that  the  great 
bulk  of  the  cotton  was  delivered  by  dray,  others  saying  that  the 
greater  percentage  was  delivered  by  dray.  Another,  speaking  for  a 
single  road,  said  that  practically  all  the  cotton  hauled  by  it  was 
delivered  by  dray.  These  witnesses  all  indicate,  however,  that  some 
of  the  cotton  received  at  Memphis  is  delivered  by  rail.  The  decision 
of  the  Commission  here  wholly  ignores  the  situation  of  these  receivers, 
and  allows  the  payment  to  their  competitors  at  South  Memphis  of  10 
cents  per  bale  for  movement  of  cotton  inside  their  plant  after  deliv- 
ery by  the  railroad  company,  while  such  allowance  is  withheld  from 
the  receivers  of  cotton  at  Memphis  having  warehouses  upon  the  car- 
riers' tracks. 

If  it  be  ruled  that  the  allowance  to  the  South  Memphis  concern  is 
not  an  allowance  to  shippers  because  a  corporation  has.  been  formed 
by  such  shippers  to  receive  the  allowances,  then  violation  of  the  act 
will  become  both  simple  and  safe.  The  South  Memphis  plant  is 
owned  by  a  corporation.  Eighty  per  cent  of  the  stock  of  the  corpo- 
ration is  owned  by  factors  shipping  cotton  to  and  from  Memphis. 
The  plant  includes  a  compress  and  also  80  storage  compartitients. 
These  storage  compartments  are  rented  to  the  stockholders.  The 
stockholders  route  their  cotton  to  their  own  property  and  the  allowance 
is  paid  to  the  corporation  owned  by  them.  The  record  does  not  tell 
us  whether  or  not  any  cotton  except  that  owned  by  the  stockholders 
passes  through  the  plant.  It  is  clear  from  the  record,  however,  that 
the  South  Memphis  concern  is  really  nothing  but  a  cooperative  com- 
press owned  by  shippers  and  operated  by  them  in  connection  with 
their  storage  warehouses,  20  per  cent  of  the  stock  of  the  corporation 
which  they  have  formed  being  held  by  the  parties  furnishing  the 
land  and  the  parties  erecting  the  buildings.  An  allowance  to  such 
concerns  upon  shipments  routed  by  the  owners  thereof  is  certainly 
an  allowance  to  such  owners. 

In  such  a  case  as  this  I  do  not  regard  the  amoimt  of  the  income  of 
the  corporation  receiving  the  allowance  as  any  indication  of  the  legal- 
ity of  the  allowance.  If  this  allowance  is  unlawful,  the  fact  that  it  is 
inadequate  to  pay  a  profit  upon  the  entire  investment  in  the  plant 
does  not  serve  to  excuse  it.  In  this  regard,  however,  it  must  be 
remembered  that  the  stockholders  of  the  company  rent  their  storage 
compartments  from  it  and  receive  other  services  not  covered  by  the 
allowances  received  from  the  railroad  for  switching  and  for  compres- 
sion. If  the  Commission  is  to  ratify  this  allowance  and  to  attempt 
to  detennine  its  adequacy,  it  must  examine  into  the  relations  between 

the  corporation  and  its  members  to  detennine  whether  or  not  any 
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portion  of  the  allowance  received  from  the  railroad  is  being  used  to 
defray  the  expense  of  furnishing  to  such  members  the  services  other 
than  switching  and  compression  performed  by  the  corporation.  That 
such  an  inquiry  is  practically  impossible  of  successful  conclusion 
serves  only  to  show  that  the  relationship  between  the  shippers  and 
carriers  which  has  been  devised  in  this  case  is' confusing  and  calcu- 
lated to  defeat  the  main  purpose  of  the  act. 

Even  admitting  that  the  inclusion  of  drayage  for  some  shippers  at 
Memphis  within  the  rate  for  transporation  to  that  point  furnishes  a 
legal  excuse  for  the  compensating  allowance  to  the  receivers  at  South 
Memphis,  we  are  without  any  basis  of  decision  that  10  cents  per  bale 
is  the  proper  payment  to  be  made  at  South  Memphis.  If  the  dray- 
age at  Memphis  has  anything  to  do  with  this  allowance,  then  it  is 
paid  by  way  of  equalization  to  prevent  a  discrimination;  but,  to 
equalize,  the  allowance  must  be  equal  in  value  to  the  drayage  given  at 
Memphis.  What  the  Memphis  receivers  get  is  the  delivery  of  cotton 
to  the  doors  of  their  warehouses.  To  ship  this  cotton  again,  they 
must  themselves  bear  the  drayage  expense  of  transporting  it  to  the 
compresses.  The  situation  at  South  Memphis  is  radically  different. 
The  warehouse  and  the  compress  are  a  part  of  the  same  plant,  and 
the  South  Memphis  receivers  therefore  get  not  only  delivery  to  their 
storage  compartments,  but  delivery  to  their  compress  as  well,  both 
being  included  in  the  one  activity.  Moreover,  many  advantages  are 
possessed  by  the  shippers  operating  at  South  Memphis  not  possessed 
by  the  shippers  operating  at  Memphis.  One  such  is  the  matter  of 
insurance,  rates  being  much  lower  at  South  Memphis  than  at  Mem- 
phis proper.  As  the  South  Memphis  company  says  in  its  answer 
here,  'Hhe  possession  of  all  these  modem  up-to-date  improvements 
has  given  it  many  advantages  over  petitioners"  (its  competitors  in 
the  same  business). 

The  switching  performed  by  the  South  Memphis  establishment  is 
precisely  such  switching  as  the  Commission  in  the  Oeneral  Electric  case, 
14  I.  C.C.  Rep., 237,  BXiAva  the Solvay  Process  case,  14  I.  C.C.  Rep.,  246, 
declared  to  be  the  shipper's  duty  to  be  performed  at  the  shipper's 
expense. 

Viewing  the  case,  therefore,  as  affording  an  illustration  of  a  vicious 
method  of  rate-makings  I  wish  to  record  my  dissent.  If  it  be  urged 
that  the  allowance  is  not  an  allowance  to  equalize  rates  but  compensa- 
tion to  the  receiver  of  cotton  at  South  Memphis  for  switching  cars 
inside  its  plant,  then  I  would  rest  my  dissent  upon  the  doctrines  of 
the  Oeneral  Electric  and  Solvay  Process  cases,  above  cited. 

In  addition  to  the  above  I  find  this  difficulty  with  the  decision  of 
the  majority  in  this  case.  In  the  case  of  Federal  Sugar  Refining  Co.  v. 
D,L.  cO  W,R,R.,  17 1.  C.  C.  Rep.,  40,  decided  this  day,  the  Commission 
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was  called  upon  to  answer  the  complaint  of  a  shipper  alleging  a  discrim- 
ination far  more  evident  than  would  exist  as  between  Memphis  and 
South  Memphis  if  the  drajage  were  given  at  the  former  place  and  the 
allowance  at  South  Memphis  discontinued.  In  that  case  the  Commis- 
sion refused  to  interfere,  to  order  the  discrimination  cured.  Even 
though  rate  making  by  allowances  be  tolerated,  it  still  remains  that, 
tried  by  the  result  in  that  case,  the  result  here  is  wrong,  and  tried  by  the 
residt  here  the  result  in  that  case  is  wrong,  unless  carriers  have  a  very 
broad  discretion  in  granting  or  withholding  these  allowances.  In  the 
Federal  Sugar  Refining  Company  case  the  favored  shipper  of  sugar 
receives  an  allowance  of  60  cents  per  ton  upon  shipments  to  certain 
territory  and  of  85  cents  per  ton  upon  shipments  to  other  territory,  as 
the  result  of  an  arrangement  by  which  the  carriers  turn  over  to  this 
shipper  the  function  of  furnishing  Brooklyn  stations  and  lighterage 
facilities  for  their  lines.  The  complaining  shipper  asks  that  he  be  placed 
in  an  equally  advantageoussituation.  The  Commission  refuses  to  inter- 
fere. In  the  case  here  discussed  the  Commission  is  asked  to  order  the 
discontinuance  of  an  allowance  given,  ostensibly,  to  cure  a  precisely 
equivalent  discrimination.  The  Commission  again  refuses  to  inter- 
fere. It  must  follow  that  if  the  carriers  in  the  sugar  case  had  made 
the  allowance  to  the  Yonkers  shipper  the  Commission  would  not  inter- 
fere, and  that  if  the  carriers  in  the  present  case  had  refused  the  allow- 
ance to  the  South  Memphis  shipper  the  Commission  would  not  inter- 
fere. That  is  to  say,  to  an  amount  equal  to  85  cents  per  ton  upon 
shipments  of  sugar  and  to  an  amount  equal  to  10  cents  per  bale  upon 
shipments  of  cotton,  carriers  are  free  to  discriminate  for  or  against 
any  shipper.  Yet  practically  every  rebate  case  which  has  been  prose- 
cuted within  the  last  three  years  has  turned  upon  a  smaller  discrim- 
ination in  freight  rates. 

It  conclusively  appears  from  the  testimony  of  railroad  officials 
making  rates  for  the  Louisville  &  Nashville  Railroad,  for  the  Rock 
Island  sjBtem,  and  for  the  Belt  Railway  at  Memphis,  that  the  deUv- 
eries  made  by  the  Illinois  Central  Railroad  and  by  the  Belt  Railway 
to  the  interchange  tracks  at  South  Memphis  are  practically  the  same  in 
cost  as  the  delivery  which  finally  results  after  the  switching  covered 
by  the  allowance.  That  is  to  say,  so  far  as  expense  to  the  carriers 
goes,  the  cars  of  cotton  delivered  to  the  South  Memphis  plant  and  the 
cars  of  cotton  taken  from  the  South  Memphis  plant  might  as  well  be 
transported  by  the  carriers  to  and  from  the  loading  platforms  as  to 
and  from  the  present  interchange  tracks.  This  being  so  it  becomes 
still  more  apparent  that  the  intra-plant  switching  is  for  the  receivers' 
benefit  alone.  In  fact,  this  appears  from  the  argument  that  the 
carriers  could  not  do  this  switching  because  the  cars  must  be  placed 

and  delivered  to  suit  shippers'  convenience  in  loading  and  unloading, 
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and  that  consultation  of  such  convenience  would  cause  the  carrier's 
engine  to  be  delayed  if  it  were  to  undertake  the  work. 

I  am  convinced  that  it  is  an  injustice  to  the  railroads  of  the  country 
to  ratify  such  an  allowance  as  this.  The  Illinois  Central  Railroad 
may  gain  at  this  point  by  being  permitted  to  make  an  allowance  con- 
fined to  the  shippers  who  are  owners  of  this  plant.  In  its  extensive 
system,  however,  it  will  in  the  long  run  suffer  more  from  the  other 
allowances  which  will  arise  under  this  decision  than  it  can  possibly 
gain  at  Memphis.  The  allowance  at  Memphis  is  opposed  and  dis- 
credited by  the  Louisville  &  Nashville  Railroad,  the  Nashville,  Chat- 
tanooga &  St.  Louis  Railway,  the  Rock  Island  system,  the  Cotton 
Belt,  and  the  St.  Louis,  Iron  Mountain  &  Southern.  It  is  practically 
certain  that  the  decision  of  the  majority  here  will  be  followed  by  the 
making  of  allowances  by  these  other  carriers  at  Memphis  not  only  to 
the  South  Memphis  plant  but  to  those  receivers  of  cotton  in  Memphis 
who  are  fortunate  enough  to  own  compresses.  The  same  result  will 
follow  at  other  points. 

Competition  between  carriers  is  in  the  public  interest,  whether  such 
competition  be  in  rates  or  in  services,  only  so  long  as  the  offers  of  rates 
or  services  are  made  to  the  pubUc  generally.  The  rebating  system 
was  never  anything  but  a  system  of  competition  between  the  rail- 
ways. The  offers,  however,  of  reduced  rates  were  made  to  par- 
ticular shippers  only.  I  am  opposed  to  competition  by  means  of 
allowances  included  in  tariffs  for  the  same  reason  that  I  am  opposed 
to  competition  by  secret  rebating.  Both  methods  produce  the  same 
evil  discrimination  against  the  shippers  who  do  not  receive  the 
lowered  rates.  The  interest  of  the  railwa3rs  and  of  the  great  mass 
of  the  shippers  is  identical  here.  Lowered  rates  to  one  shipper  only 
serve  to  reduce  railroad  revenues  and  at  the  same  time  to  injure  the 
mass  of  shippers.  Opposition  to  the  system  is  therefore  in  the  inter- 
est of  the  carriers  and  of  the  country  as  a  whole.  Only  the  Commis- 
sion is  strong  enough  to  make  such  opposition  effective,  railways  being 
subject  as  they  are  to  the  demands  of  powerful  shippers.  I  regret  to 
see  that  the  Commission  in  this  case  is  throwing  its  influence  on  the 
side  of  the  system  which  to  me  seems  indefensible. 
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No.  933. 
IN  R&  MILLING-IN-TRANSIT  RATES. 


Decided  June  t8, 1909. 


The  CommiflBion  adheres  to  its  former  ruliog  in  a  proceeding  entitled  In  the  Matter  of 
Through  Route$  and  Through  Rates,  12  I.  C.  C.  Rep.,  163,  that  whenever  by  any 
traoflit  anangenent  through  rates  are  applied,  such  through  rates  must  be  as  of 
the  date  of  the  first  movement  of  the  shipment  from  the  point  of  origin  under  such 
through  rates. 

Repobt  of  the  Commission. 

Lane,  Commissioner: 

TrfLDsit  privileges  are  allowed  by  carriers  at  many  points  by  which 
commodities  milled  or  merchandised  at  such  points  are  treated  as 
constructively  in  course  of  transportation  while  in  the  hands  of  the 
owners  or  millers.  The  object  of  this  arrangement  is  to  enable  the 
shippers  to  receive  the  benefit  of  the  through  rates  from  the  point  of 
origin  of  such  conmiodities  to  the  final  point  of  destination  instead  of 
requiring  them  to  pay  the  rate  to  the  milling  or  merchandising  point, 
plus  the  rate  from  such  point;  the  sum  of  such  rates  being  generally  in 
excess  of  the  through  rate  from  first  point  of  origin  to  point  of  final 
destination. 

Rates  frequently  change  while  conmiodities  are  in  a  state  of  sus- 
pended transportation  at  the  transit  point.  In  such  case  it  is  neces- 
sary to  determine  whetHer  or  not  the  rate  to  be  applied  shall  be  that 
of  the  day  of  final  shipment  or  that  of  the  day  of  shipment  from  the 
first  point  of  origin. 

This  question  has  been  heretofore  examined  by  the  Commission, 
and  was  decided  on  May  29,  1907,  in  the  proceeding  known  as  In  the 
MatUr  of  Through  Routes  and  Through  RaieSf  12  I.  C.  C*  Rep.,  163. 
In  that  proceeding,  after  an  examination  of  the  authorities,  it  was 
held  that  the  rates  to  byB  charged  for  the  transportation  are  the  rates 
in  effect  at  the  time  the  shipment  is  first  delivered  to  the  carrier. 
Changes  in  rates  do  not  affect  shipments  which  are  in  course  of  trans- 
portation. Shippers  delivering  commodities  to  carriers  are  not 
subject  to  changes  of  rates  by  the  carriers  after  the  carriers  take 
possession  of  the  shipments  and  issue  bills  of  lading. 

Subsequently  an  administrative  ruling  covering  this  point  was 
issued  by  the  Commission  in  its  Conference  Rulings  Bulletin  No.  3, 
page  31,  as  follows: 

119.  Rediipping  of  grain.  Upon  inquiry  whether  a  proposed  tariff  rule  providing 
that  "The  rate  to  be  applied  on  all  outbound  transit  grain  of  record  shall  be  the  specific 
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rate  that  is  lawfully  in  effect  from  Chicago  at  the  time  the  grain  10  rediipped"  may 
lawfully  be  incorporated  in  a  tariff;  Held,  That  the  Commiflsion  can  not  sanction  the 
rule,  and  that  the  grain  can  move  only  as  a  through  movement  on  the  through  rate  in 
effect  at  the  time  it  starts,  or  as  a  local  movement. 

The  Commissioii  is  asked  by  a  committee  representing  the  grain 
and  flour  interests  of  various  cities  on  the  Ohio  River  to  rescind  this 
ruling  and  to  hold  that  the  through  rates  as  of  the  date  of  the  second 
or  final  movement  of  the  commodities  may  be  applied  to  shipments 
which  are  the  subject  of  transit  regulation.  The  aigument  made  is 
thoughtful  and  has  received  full  consideration.  Some  difficulties 
following  the  Commission's  ruling  are  indicated  by  the  committee. 
These  difficulties,  however,  appear  to  be  incidental  to  the  transit 
practice  rather  than  to  the  ruling  which  the  Commission  has  made. 
Equally  great  difficulties  of  the  same  general  nature,  it  can  plainly  be 
seen,  would  follow  the  ruling  requested  by  the  committee. 

The  committee  says  that  upon  deUvery  of  shipments  at  the  transit 
point  it  remains  to  the  receiver  to  determine  whether  or  not  the  ship- 
ments shall  be  a  through  shipment,  its  language  being: 

If  sold  locally,  no  milling-in-transit  feature  is  involved.  If  sold  for  delivery  at  some 
other  point  and  then  tendered  the  carrier  for  shipment  to  said  other  point,  it  then 
becomes  a  through  shipment  of  product  and  can  not  become  so  earlier.  Therefore  the 
through  product  rate  in  effect  on  the  day  of  its  shipment  from  the  mill  diould  be 
applied,  because  on  that  day,  and  not  sooner,  has  it  become  a  through  shipment  to 
its  final  destination. 

To  accept  this  argument  of  the  committee  would  be  to  condemn 
the  entire  transit  arrangement  and  to  hold  that  the  rates  should  be 
the  local  rates  to  and  from  the  transit  point.  Why  should  there  be 
a  ''milling-in -transit''  point  if  there  is  not  through  transportation! 
And  if  there  is  through  transportation,  the  through  rate  from  point 
of  origin  must  apply.     "Transit"  implies  a  through  movement. 

The  Commission  is  imable  to  accept  or  countenance  the  theory  of 
suspended  transportation,  with  its  result  of  the  appUcation  of  the 
through  rate  for  commodities  which  have  been  milled  or  merchan- 
dised, without  applying  to  the  situation  thus  created  the  rule  of  law 
that  rates  can  not  be  changed  while  shipments  are  in  course  of  trans- 
portation. The  Commission  can  not  say  that  shipments  are  theo- 
retically in  course  of  transportation  in  order  that  the  through  rate 
may  be  applied,  and  actually  not  in  course  of  transportation  in  order 
that  changed  rates  may  be  applied. 

The  Conmiission  adheres  to  its  former  ruling  that  whenever  by 

any  transit  arrangement  through  rates  are  applied,  such  through 

rates  must  be  as  of  the  date  of  the  first  movement  of  the  shipment  from 

the  point  of  origin  under  such  through  rates. 
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No.  2016. 

BOISE  COMMERCIAL  CLUB 

V. 

ADAMS  EXPRESS  COMPANY  ET  AL. 


SubmiUed  June  f  1, 1909.    Decided  June  29, 1909. 


On  complaint  attacking  reaflonablenees  of  express  rates  from  New  York  City  to  Boise 
and  other  points  in  southern  Idaho;  Held,  (1)  That  carriers  may  not  lawfully 
make  a  difference  in  rates  based  upon  the  time  of  payment  of  charges;  (2)  That 
the  through  rates  at  present  in  effect  in  almost  every  instance  violate  the 
general  principle  that  a  through  rate  shall  not  exceed  the  lowest  combination 
of  locals  between  the  same  points.  Defendants  required  to  present  to  Commis- 
sion on  or  before  October  1,  1909,  a  new  basis  of  rates  for  the  carriage  of  small 
packages  hrom  New  York  to  Boise  and  points  similarly  situated. 

BeHly  Atkinson  for  complainant. 

T.  B.  Harrison,  jr.,  for  Adams  Express  Company,  United  States 
Express  Company,  and  American  Express  Company. 

C.  W.  Stockton  for  Pacific  Express  Company  and  Wells  Fargo  & 
Company. 

Alexander  dk  Oreen  for  Wells  Fargo  &  Company. 

James  L.  Minnis  for  Pacific  Express  Company. 

Report  of  the  Commission. 

Lane,  Commissioner: 

Boise  is  a  local  station  in  southwestern  Idaho  on  a  branch  of  the 
Oregon  Short  Line  Railroad,  20  miles  from  Nampa,  the  junction 
point  of  the  main  and  branch  lines.  The  complaint  is  directed 
against  express  rates  from  New  York  City  to  Boise  and  other  southern 
Idaho  points,  not  named,  on  packages  weighing  from  8  to  47  pounds, 
and  comparison  is  made  with  the  rates  to  Reno,  Nov.,  a  local  station 
on  the  main  line  of  the  Southern  Pacific  Company,  and  Portland, 
Oreg.,  a  terminal  Pacific  coast  city  for  several  transcontinental  rail- 
roads. 

Boise  is  served  by  the  Pacific  Express  Company  alone.  The  other 
defendants  originate  business  in  the  city  of  New  York  and  deliver 
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it  at  either  Omaha,  Kansas  City,  Denver,  or  Ogden,  to  the  Pacific 
Ebcpress. 

The  charge  per  100  pounds  from  New  York  to  Reno  and  Portland 
is  $13.50;  to  Boise  $12.50.  These  rates  are  applied  according  to 
weight  on  packages  in  excess  of  50  pounds.  The  defendants  have 
what  is  termed  a  graduate  or  minimum  scale  of  charges  for  packages 
weighing  less  than  50  pounds,  the  application  of  which  results  in 
higher  rates  per  pound  than  if  figured  on  the  basis  of  the  rate  per  100 
pounds.  The  rules  and  regulations  in  the  express  tariffs  and  classi- 
fications providing  for  these  charges  are  the  following: 

American  Express  Company's  joint  basing  transfer  tariff,  I.  C.  C. 
No.  53,  contains  the  following  rules: 

Governed  by  Official  Claaeification  No.  18,  Airy's  I.  C.  C.  OEC  No.  1. 

This  tariff  muat  be  used  to  figure  the  through  charge  on  shipments  destined  to  offices 
of  connecting  concurring  express  companies  for  which  throu^  rates  have  not  been 
furnished. 

Except  as  otherwise  authorized  in  the  classification,  graduate  once  on  the  rate  of 
this  company  to  the  basing  transfer  point,  and  again  on  the  connecting  company's 
rate  hrom  basing  transfer  point  to  destination. 

The  classification  referred  toirontains  the  following  rules: 

15.  When  shipments  pass  over  the  lines  of  two  or  more  companies,  and  the  shipping 
or  destination  point  is  an  exclusive  office,  each  company's  charge  must  be  assessed 
separately  and  not  on  the  through  rate  made  by  combining  the  locals,  unless  other- 
wise specifically  provided. 

6  (a)  Graduated  charges  apply  to  matter  weighing  less  than  100  pounds  when  the 
rate  is  under  $2  per  100  pounds  and  to  matter  weighing  less  than  50  pounds  when 
the  rate  is  $2  or  more  per  100  pounds. 

6  (b)  Shipments  exceeding  7  pounds  carried  by  more  than  one  company,  charge 
separately  for  each  company,  except  that  between  points  where  a  single  graduate  is 
auth(Mri£ed,  the  charge  will  be  the  same  as  if  carried  through  by  one  company. 

When  either  the  point  of  origin  or  of  destination  is  an  exclusive 
office  of  one  express  company,  but  the  service  between  the  two  points 
is  conducted  by  two  companies,  the  double-graduate  rule  appUes, 
resulting  in  much  higher  charges  than  would  accrue  under  the  single 
graduate.  When  the  point  of  origin  and  destination  are  reached 
by  the  same  company,  the  single  graduate  applies.  Similarly,  when 
more  than  one  express  company  operate  between  points  of  origin 
and  destination,  the  single  graduate  is  used.  In  conformity  with 
these  rules,  Boise,  being  an  exclusive  station  of  the  Pacific  Express 
Company,  is  charged  double-graduate  rates  from  New  York  because 
the  Pacific  Express  Company  does  not  operate  from  that  city. 

On  packages  weighing  from  1  to  7  pounds  this  double  graduate  is 
not  applied,  as  the  comi>etition  of  the  United  States  Post-Office  Depart- 
ment is  met  by  applying  the  single  graduate.     As  to  these  there  is  no 

complaint. 
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The  table  below  shows  the  charges  between  New  York  City  and 
Boise  on  packages  weighing  from  1  to  50  pounds.  Columns  1  to  4 
show  how  the  rate  is  determined  under  the  double-graduate  rule,  the 
total  appearing  in  column  4 ;  the  fifth  column  shows  what  the  rate 
would  be  were  it  figured  on  a  single  graduate,  and  the  sixth  col- 
imm  is  the  prepay  rate  of  1  cent  per  ounce  applied  on  merchandise 
generally. 


New  York  to  Boiae^  2  grediutefl  (New  York  to 

sm            a  •                  ^n 

1           Omahft,  HM;  Omah*  to  Boise,  18). 

Charces 
under  single 

Section  E. 

Rates,  1 

cent  fori 

Packages 

|4.50perl00   18  per  100 

Total 

graduate. 

ounce, 
prepaid. 

not  over— 

pounds.    '    pounds. 

charge. 

Pound*. 

1 

10.30 

10.30    i         fa60 

10.30 

80.16 

2 

.35               .35 

.70 

.35 

.32 

3 

.46               .45 

.90 

.45 

.48 

4 

.60                .60 

1.20 

.60 

.64 

5 

.75                .80               1.55 

.80 

.80 

6 

r           .90               1.80 

.90 

.96 

7 

on               100    •           1.90 

1.00 

1.12 

8 

•*'               1.20 

2.10 

1.20 

1.28 

9 

I         1.25 

2.15 

1.85 

L44 

10 

1.00               1.25 

2.25 

1.40 

1.60 

U 

■ 

r         1.50 

2.65 

1.60 

1.76 

12    1 

1.50 

2.65 

1.76 

1.92 

13    1 

1.15    \i 

1.50 

2.65 

1.85 

3.08 

14    ' 

( 

1.50 

2.65 

2.00 

2.24 

15 

1.60 

2.75 

2.16 

2.40 

16 

i 

1.85 

3.15 

2.30 

2.56 

17 

1.96 

3.25 

2.40 

2.72 

18 

1.30     < 

2.00 

3.30 

2.60 

2.88 

19 

2.00 

3.30 

2.75 

8.04 

20 

2.00 

3.30 

2.75 

3.20 

21 

2.25 

3  75 

3.00 

3.36 

22 

2.25 

3.75 

3.10 

3.52 

23 

1.60     ^ 

2.25 

8.76 

8.20 

3.68 

24 
25 
26 
27 
28 

i 
1. 70     < 

2.25 
2.25 
2.50 
2.60 
2.70 

3.75 
3.75 
4.20 
4.30 
4.40 

8.35 
8.50 
a65 
8.75 
3.96 

29 
80 

2.75 
2.76 

4.45 
4.46 

4.00 
4.00 

31 

L90     ^ 

1 
2.00    ; 

2.25 

1 
2.25 

3.00 
3.10 
3.20 
3.25 
3.25 
3.50 
3.50 

4.90 
5.00 
6.10 
5.15 
5.15 
5.50 
A.  50 

4.25 
4.35 
4.45 
4.60 
4.75 
4.90 
5.00 
5.20 
5.25 
5.25 
6.50 
5.60 
5.70 
5.75 
5.85 
6.10 
6.20 
6.25 
6.25 
6.^ 

32 

33 
34 

35 
36 
37 

38 
39 

••••••••■••• 

3.50               5.50 

3.50 
3.50 
3.75 
3.85 
3.95 

5.50 
5.50 
6.00 
6.10 
6.20 

40 

1               41     ' 

42 

43 
44 

45 
46 
47 

4. 00                6. 25 

4.00 
4.00 
4.00 
4.00 
4.00 

6.25 
6.25 
6.25 
6.25 
6.25 

• 

•••■•*••••■• 

48 

49 

50 

4.00    !            6.25 

1 
1 

Complainant  asks  that  the  base  rate  of  $12.50  per  100  poimds  be 

reduced  to  $11,  but  the  evidence  does  not  sustain  the  allegation  that 

the  present  rate  is  unreasonable.    As  the  rates  under  the  double 

graduate  for  packages  weighing  in  excess  of  47  poimds  are  not  higher 
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than  under  the  single  graduate,  we  have  to  consider  only  the  rea^ 
sonableness  of  the  chaiiges  on  packages  weighing  in  excess  of  7  pounds 
and  less  than  48. 

The  appUcation  of  the  single  graduate  to  an  8-pound  package  rate 
between  New  York  and  Boise  would  yield  a  charge  of  $1.20,  or  15  centa 
per  pound.  The  actual  charge  made  by  the  application  of  the 
double  graduate  is  $2.20,  or  27}  cents  per  pound — $1  from  New  York 
to  Omaha  and  $1.20  from  Omaha  to  Boise. 

As  appears  from  the  table  contrasting  the  charges  accruing  under 
the  single  and  double  graduates,  there  is  a  more  marked  disparity 
between  rates  on  small  packages  than  between  rates  on  large  packages, 
the  spread  being  widest  as  to  8  poimds.  In  the  figures  hereafter  pre- 
sented we  have  used  the  8-pound  package  as  illustrative  of  the  con- 
ditions arising  imder  the  express  tariffs.  Illustrations  as  to  packages 
weighing  from  9  to  47  pounds  would  not  reveal  such  a  striking 
difference. 

The  tariff  shows  the  following  rates  on  8-pound  packages:  Buffalo 
to  Boise,  2,437  miles,  $1.20.  Corfu,  N.  Y.,  22  miles  east  of  Buffalo, 
to  Boise,  2,459  miles,  $2.20.  The  rate  from  Euclid.  Ohio,  to  Boise, 
2,306  miles,  is  $2.20;  from  Cleveland,  2,295  miles,  $1.20,  and  from 
North  Eaton,  Ohio,  2,274  miles,  $2.10. 

From  Batavia,  N.  Y.,  to  Salt  Lake  City,  2,177  miles,  $1.20;  from 
Corfu,  N.  Y.,  to  Salt  Lake  City,  2,163  miles,  $2.15. 

Batavia,  N.  Y.,  to  Pendleton,  Oreg.,  2,708  miles,  $1.20;  Corfu, 
N.  Y.,  to  Pendleton,  Oreg.,  2,694  miles,  $2.20. 

Toledo,  Ohio,  to  Salt  Lake  City,  1,837  miles,  $1.20;  Holland,  Ohio 
to  Salt  Lake  City,  1,827  miles,  $2.05. 

Toledo,  Ohio,  to  Pendleton,  Oreg.,  2,368  miles,  $1.20;  Holland, 
Ohio,  to  Pendleton,  Oreg.,  2,358  miles,  $2.10. 

aeveland,  Ohio,  to  Salt  Lake  City,  1,999  miles,  $1.20;  North 
Eaton,  Ohio,  to  Salt  Lake  City,  1,978  miles,  $2.05. 

Cleveland,  Ohio,  to  Pendleton,  Oreg.,  2,530  miles,  $1.20;  North 
Eaton,  Ohio,  to  Pendleton,  Oreg.,  2,509  miles,  $2.10. 

In  these  last  six  illustrations  a  greater  charge  is  made  for  the 
shorter  than  for  the  longer  haul  over  the  same  line  in  the  same  direc- 
tion. In  each  case  the  express  package  from  the  longer-distance  point 
passes  at  a  lower  rate  through  the  shorter-distance  point.  This  is 
brought  about  by  the  rule  that  where  a  point  is  exclusive  and  two 
carriers  participate  in  the  service  the  double  graduate  applies. 

A  further  examination  of  these  tariffs  shows  that  the  general  prin- 
ciple that  a  through  rate  shall  not  exceed  the  combination  of  locals 
is  almost  universally  violated  in  the  making  of  express  rates  under 
the  double-graduate  rule.    This  is  illustrated  by  the  following  table: 
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ComXnnation  raU$  on  an  8'pound  package  of  merchandise  between  New  York  City  and 

Boi$ef  Idaho,  figiared  on  various  junction  points. 


THROUGH  CHARGE. 


OoDaot. 
PrapAy. 


$2.20 
1.28 


COMBINATION  OF  LOCALS. 


Junction  potnt. 


6t.Loais»Mo.. 
Deflanoe.  Ohio. 
Toledo,  Ohio.. 
Plttsbun.Pa.. 
Buffalo,  N.Y.. 
Detroit,  Hloh.. 
Chicago,  Ui.... 


To 
Junction. 

Beyond. 

laso 

11.20 

.76 

1.20 

.70 

1.20 

.55 

L20 

.50 

1.20 

.70 

1.20 

.76 

1.20 

TotaL 


12.00 
1.05 
1.00 
L75 
L70 
1.90 
LOS 


If  the  consignor  in  New  York  City  prepays  his  8-pound  package 
carried  to  Boise,  he  is  charged  SI. 28;  if  he  sends  it  collect,  he  is 
charged  $2.20.  If  he  ships  it  locally  to  Buffalo  via  any  of  the  express 
companies  doing  business  between  those  cities,  the  total  charge  to 
Boise  would  be  SI. 70;  and  if  he  ships  it  to  the  other  junction  points 
named  in  the  table,  he  could  secure  other  rates  varying  from  SI. 75 
to  $2.  These  various  combinations  are  based  on  the  double-graduate 
charge. 

The  number  of  combinations  could  be  multiplied  almost  indefi- 
nitely by  selecting  junction  points  other  than  those  named  in  the 
table. 

This  condition  of  rate  making  is  unknown  in  the  railroad  freight 
business.  Rule  70  of  the  administrative  rulings  of  the  Commission, 
applicable  to  freight  generally,  provides  that  in  the  absence  of  spe- 
cific through  routing  by  the  shipper  it  is  the  duty  of  the  agent  of  the 
carrier  to  route  the  shipment  via  the  cheapest  reasonable  route  known. 
Hundreds  of  complaints  have  been  filed  with  the  Commission,  alleging 
that  the  carrier  failed  to  route  the  shipment  via  the  route  making  the 
lowest  combination.  Following  this  rule,  the  Commission  has  almost 
universally  granted  reparation  for  the  difference  between  the  amount 
actually  charged  and  that  which  would  have  been  charged  had  the 
lowest  combination  been  applied.  Unless  this  well-established  rule 
is  to  be  set  at  naught,  the  Commission  must  hold  that  the  lowest 
combination  of  rates  through  any  reasonable  junction  must  be  the 
maximum  charge  for  the  through  haul. 

The  defense  offered  for  the  application  of  the  double  graduate  is 
twofold:  First,  that  it  has  been  in  force  for  many  years;  second,  that 
by  reason  of  the  fact  that  the  package  is  transferred  from  one  com- 
pany to  another  such  additional  expense  is  incurred  as  to  justify 
the  higher  charge. 

No  matter  how  long  a  practice  has  been  in  effect,  it  may  be  chal- 
lenged.    Remedial  statutes,,  such  as  the  interstate-commerce  law,  are 

generally  enacted  because  of  abuses  of  long  standing. 
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As  jto  the  second  defense,  it  is  to  be  borne  in  mind  that  no  matter 
.how  many  transfers  from  car  to  car  or  from  railroad  to  railroad  or 
from  the  messenger  of  one  car  to  the  messenger  of  another  car  may 
be  made,  so  long  as  one  express  company  handles  the  package 
the  single  graduate  appHes.  Similarly,  if  the  package  is  handled  by 
two  express  companies,  the  points  of  origin  and  of  destination  being 
reached  by  other  express  companies,  the  single  graduate  applies.  The 
double  graduate  is  applied  only  when  either  the  point  of  origin  or  of 
destination  is  exclusive  to  one  company  and  the  shipment  is  handled 
by  two  companies. 

The  evidence  discloses  no  material  diflFerence  between  the  cost  of 
transferring  from  one  express  company  to  another  and  the  service 
rendered  in  transferring  from  one  car  to  another  or  from  one  messenger 
to  another  messenger  of  the  same  company. 

If  an  8-pound  package  is  delivered  to  the  Pacific  Express  Company  at 
Buffalo  for  dehvery  to  a  consignee  in  Boise,  that  package  is  probably 
transferred  from  one  express  car  to  another  express  car  and  from  one 
railroad  to  another  railroad,  and  possibly  from  one  railroad  station  in 
Chicago  to  another  railroad  station  in  the  same  city;  may  be  again 
transferred  at  Omaha,  and  again  at  Nampa;  and  yet  the  single 
graduate  applies,  and  the  rate  would  be  SI  .20.  If  an  8-pound  package 
is  delivered  to  the  American  Express  Company  in  Batavia,  36  miles 
east  of  Buffalo,  destined  to  a  consignee  in  Boise,  that  package  may  be 
transferred  from  car  to  car  by  the  American  Express  Company  in  Chicago 
and  delivered  in  Omaha  to  the  Pacific  Express  Company.  On  this 
package  the  double  graduate  is  applied,  and  the  rate  would  be  $2.20. 

The  only  difference  between  the  service  on  these  two  packages  is 

that  incident  to  the  transfer  at  the  junction  point  from  one  company  to 

another,  and  that  difference  is  almost  entirely  a  matter  of  auditing 

and  bookkeeping.     It  seems  that  when  express  matter  is  transferred 

between  messengers  of  the  same  company  at  junction  points,  no  new 

bills  of  lading  are  issued,  the  through  billing  from  the  point  of  origin 

being  used  to  destination,  while  a  new  bill  of  lading  Ls  made  when 

another  express  company  receives  the  package.     Defendants  also 

claim  that  it  requires  two  sets  of  employees  when  the  transfer  is 

from  one  company  to  another,  one  set  taking  the  packages  from  the 

express  car  coming  in  and  the  other  set  receiving  such  packages; 

further,  in  some  cases  there  is  an  extra  wagon  service  at  the  junction 

point  in  the  delivery  to  the  receiving  express  company.     Such  wagon 

service,  however,  may  very  well  be  incident  to  a  transfer  from  one 

railroad  depot  to  another  railroad  depot,  even  where  the  same  express 

company  operates  over  both  lines.     In  this  particular  case,  business 

from  New  York  to  Boise  is  transferred  either  at  Omaha,  Kansas  City, 

Denver,  or  Ogden;  and  in  all  the  cities  except  Omaha  the  transfer  is 

made  in  a  union  station  and  the  wagon  service  can  play  no  part. 

17  I.  C.  C.  Rep. 


BOISE  COMMERCIAL  CLUB  V.  ADAMS  EXPRESS  CO.  121 

While  the  defendants  justify  the  double-graduate  rule  on  the  plea 
of  additional  expense  of  transfer  at  the  junction  point,  in  its  practical 
application  the  charge  amounts  to  SI  extra  for  transferring  an  8-pound 
package  in  Omaha  and  25  cents  for  transferring  a  25-pound  package, 
those  amounts  representing  the  difference  between  the  single  and 
double  graduate  charges  accruing  on  8  and  25  pound  packages. 

It  is  to  be  noted  that  on  packages  of  merchandise  weighing  from 
8  to  23  pounds,  the  express  companies  publish  what  they  term  a 
'* prepay  rate/*  substantially  less  than  what  they  term  the  '* collect 
rate."  This  is  the  rate  quoted  under  section  E  of  their  classification 
of  1  cent  for  each  ounce.  Under  this  rate,  if  the  charge  is  prepaid 
at  New  York,  an  8-pound  package  may  be  shipped  to  Boise  for 
$1.28,  while  the  charge,  if  paid  at  destination  in  Boise,  is  $2.20, 
making  a  difference  of  92  cents  or  72  per  cent. 

It  is  fundamental  that  there  can  be  but  one  lawful  rate  between  two 
points  and  the  law  takes  no  cognizance  whatever  of  the  distinction 
made  by  the  express  companies  between  prepaid  and  collect  shipments. 
It  is  a  carrier^s  right  as  a  public-service  corporation  to  demand  prepay- 
ment on  all  shipments  and  it  may  not  distinguish  between  p>ersons  who 
pay  in  advance  and  those  who  do  not.  The  carrier  may  waive  its 
right  to  demand  prepayment  and  accept  a  shipment  with  the  under- 
standing that  it  will  collect  the  charges  upon  delivery  to  consignee; 
but  if  it  does  not  collect  such  charges  from  the  consignee  it  must  look 
to  the  consignor  for  payment.  The  collection  of  the  lawful  rate  is  a 
duty  imposed  on  the  carrier  by  law,  and  it  is  given  a  Uen  upon  the 
property  transported  to  enforce  the  payment  of  charges.  To  accept 
a  shipment  without  prepayment  is  no  more  than  to  extend  credit  to 
the  consignor,  and  this  within  reasonable  and  nondiscriminatory 
limits  it  may  do.  But  neither  a  railroad,  an  express  company,  nor 
other  pubUc  carrier,  may  lawfully  make  rates  based  upon  the  waiver 
of  its  right  to  collect  charges  at  the  time  it  receives  a  shipment.  For 
if  there  is  any  risk  in  the  carrying  of  the  shipment  without  payment 
of  charges  the  carrier  must  in  fulfillment  of  its  own  duty  imder  the  law 
resolve  that  risk  against  the  consignor  and  collect  in  advance.  Rates 
may  not  be  based  on  a  temporary  waiver  of  a  carrier's  right  nor  may  the 
reasonableness  of  a  rate  turn  upon  the  assumption  that  some  will  pay 
the  lawful  charges  and  others  will  not,  so  long  as  the  law  gives  the  right 
to  collect  the  .rate  in  advance  and  demands  that  the  carrier  shall  with- 
out fail  collect  its  published  charges.  There  being,  apparently,  two 
rates  from  New  York  to  Boise  on  packages  of  less  than  24  pounds,  the 
shipper  is  justified  in  demanding  the  lower  of  the  two  rates  and  the 
carrier  may  not  legally  demand  or  collect  more.  This  Commission  is 
likewise  justified  in  holding  that  such  lower  rate  is  reasonable,  or  at 
least  not  unreasonably  low,  because  it  is  the  voluntary  rate  of  the 

carrier. 
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It  is  apparent  from  what  has  been  said,  and  illustrations  of  a  similar 
character  might  be  given  as  to  all  exclusive  express  stations,  certainly 
in  the  far  west  if  not  throughout  the  whole  country,  that  these  express 
tariffs  violate  the  commonest  rules  by  which  the  reasonableness  of 
rates  may  be  determined.  If  the  Pacific  Express  Company  were 
to-morrow  to  make  a  contract  with  a  rail  line  from  Buffalo  to  New 
York  the  rate  to  Boise  on  an  8-pound  package  would  automatically 
be  reduced  to  $1.20.  If  the  same  company  were  to  lose  its  contract 
over  any  portion  of  the  route  from  Buffalo  west,  its  rate  from  Buf- 
falo to  Boise  would  by  force  of  its  own  rule  be  increased.  In  short, 
the  rates  are  fixed  by  agreement  between  the  carriers  that  where  two 
carriers  have  offices  certain  rates  shall  apply,  and  where  but  one  car- 
rier has  an  office  other  rates  shall  apply.  This  is  not  the  recognition 
of  competition,  but  an  agreement  on  both  sides  to  concede  that  com- 
petition might  have  a  certain  result  and  accept  that  as  fixed  to  all 
points  on  all  railroads  throughout  the  coimtry.  Furthermore,  we 
have  a  variation  in  the  through  rate  amoimting  to  30  per  cent  or 
more,  depending  on  the  junction  point  upon  which  the  rate  is  based, 
and  irrespective  of  the  number  of  lower  combinations  that  may  be 
made.  Further  confusion  is  added  by  the  presence  of  the  16-cent- 
per-poimd  or  l-cent-per-ounce  prepay  rate. 

We  are  upwiUing  at  this  time  to  order  a  reduction  of  the  rates  to 
Boise  and  thereby  in  effect  condemn  the  application  of  the  double- 
graduate  rule  when  the  haul  is  over  the  line  of  two  express  companies. 
But  it  is  none  the  less  evident  that  such  rule  as  is  at  present  applied 
upon  through  shipments  to  Boise  and  similar  points  leads  to  results 
which  have  been  condemned  by  this  Commission  from  its  institution. 
The  carriers  themselves  must  recognize  this  chaotic  condition.  It 
exists  no  doubt  because  these  companies  have  but  recently  come 
within  the  purview  of  the  act  to  regulate  commerce.  A  system  must 
be  developed  by  which  express  rates  (rates  applicable  to  an  expedited 
railroad  service,  plus  additional  terminal  services)  shall  conform  to 
the  standards  to  which  the  railroads  have  in  great  measure  conformed 
and  which  the  law  enjoins. 

We  therefore  will  make  no  order  in  this  case  at  this  time,  but  will 

call  upon  the  carriers  involved  to  present  to  the  Commission  in 

writing,  on  or  before  October  1   next,  a  new  basis  of  rates  to  be 

used  for  the  carriage  of  small  packages  to  Boise  and  points  similarly 

situated.     Such  basis  should  not,  in  our  opinion,  affect  the  creation 

of  rates  which  will  l>e  higher  than  can  l>e  made  by  combination 

through  the  nearest  junction  point  of  the  two  carriers,  and  must 

recognize  the  rule  that  but  one  rate  can  be  in  effect  between  the 

same  points  on  the  same  class  of  traffic  without  respect  to  the  time 

of  the  payment  of  charges. 
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No.  2051. 
F.  M.  TURNBULL  COMPANY 

V. 

ERIE  RAILROAD  CX)MPANY. 


SubmiUed  June  S,  1909.    Decided  June  t4, 1909. 


Upon  the  facts  disclosed  by  the  record  in  this  case,  the  track-storage  chai^ges  of  defend- 
ant applied  to  complainant's  shipments  of  oats  and  the  free  time  allowance 
governing  the  same,  not  found  unreasonable.    Reparation  denied. 

H.  W.  Taylor  for  complainant. 
H.  A.  Taylor  for  defendant. 

Report  of  the  Cobcmission. 

Clements,  Commissioner: 

This  proceeding  is  brought  by  F.  M.  Tumbull  Company,  a  corpora- 
tion engaged  in  the  wholesale  grain  business  in  the  city  of  New  York. 
Complainant  ships  grain  from  points  in  the  west  directly  to  the 
defendant's  yards  at  Twenty-eighth  street,  Manhattan  Borough,  and 
in  tins  proceeding  contends  that  the  track-storage  charges  of  the 
defendant  appUcable  to  hay,  estabhshed  by  the  Conmiission  in  the 
case  of  New  York  Hay  Etchange  Asso.  v.  Pa.  R.  R.  Co.,  14  I.  C.  C. 
Rep.,  178,  are  unjust  and  unreasonable  when  applied  to  the  shipment 
of  oats.  An  award  of  reparation  is  asked.  In  conformity  to  the 
order  issued  in  the  case  referred  to  the  defendant  lowered  its  track- 
storage  charges  to  the  following  basis: 

For  first  forty-eight  hours  after  car  is  placed  on  team  track  for  delivery  (time  to 
be  computed  from  first  7  a.  m.  after  car  is  placed),  no  charge  will  be  made. 

For  the  next  succeeding  two  days  the  charge  will  be  $1  per  car  per  day  or  fraction 
thereof. 

For  each  succeeding  day  the  charge  will  be  $2  per  car  per  day  or  fraction  thereof. 

Charges  not  higher  than  those  applicable  to  hay  were  required  to 
be  kept  in  force  until  January  1,  1909;  but  the  defendant  has  main- 
tained them  since  that  time,  both  as  to  hay  and  oats. 

The  lawfulness  of  reasonable  track-storage  charges  having  been 

sustained,  the  only  question  now  before  us  is  whether  the  charges 

and  rules  applied  to  shipments  of  hay  are  reasonable  as  appUed  to 
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shipments  of  oats.  Complainant  contends  that  it  is  unreasonable 
to  apply  the  same  charges  to  both  commodities,  because  of  the 
difference  in  the  method  of  handling  them.  The  case  in  which  these 
charges  were  foimd  reasonable  involved  the  hay  traffic  only.  Hay 
is  shipped  in  bales  and  oats  in  bulk,  the  former  being  sold  after  and 
the  latter  before  arrival  at  the  deUvery  track.  Oats  are  bagged 
and  weighed  in  the  car  after  arrival.  A  car  averages  606  bags  and 
each  bag  is  weighed  separately.  Complainant  sells  in  carload  lots  to 
jobbers,  who  in  turn  sell  to  consumers  in  carload  and  less-than-carload 
lots.  The  unloading  is  performed  by  complainant  and  the  trucking 
to  consumers  by  the  jobbers.  Complainant  takes  on  the  average 
about  three  days  to  unload  cars,  this  depending  entirely  upon  the 
number  of  trucks  operated  by  the  jobber  and  upon  the  distance  the 
oats  have  to  be  carted.  Under  the  most  favorable  conditions  a  car- 
load of  oats  can  be  unloaded  in  six  hours.  The  jobber  is  given  three 
days  to  load  and  cart  away  the  oats  and  after  that  time,  it  is  asserted, 
he  is  charged  with  car  service  by  the  defendant  at  the  rate  of  SI  per 
day.  While  complainant  performs  the  unloading  service,  neverthe- 
less it  is  paid  for  by  the  jobber. 

Sellers  of  track-storage  grain  compete  with  elevators  from  which 
grain  can  be  taken  without  track-storage  charges  being  assessed.  It 
is  alleged,  however,  that  better  grain  can  be  purchased  from  the 
track  than  from  the  elevator  on  account  of  the  mixture  of  the  grain 
in  the  elevator.  As  before  stated,  the  time  it  takes  to  unload  a  car 
of  oats  is  governed  largely  by  the  number  of  trucks  employed,  and  the 
jobber,  rather  than  the  actual  shipper,  usee  the  car  as  a  warehouse. 
Complainant  gives  the  jobber  seventy-two  hours  to  take  the  oats 
away,  while  the  carrier  gives  complainant  only  forty-eight  hours,  and 
complainant  contends  that  if  he  charges  the  jobber  anything  for  track 
storage  it  tends  to  divert  his  business  to  the  elevator. 

One  of  the  principal  reasons  urged  by  the  hay  dealers  in  charging 
that  the  track-storage  charges  were  unreasonable  was  that  they  billed 
their  shipments  *' lighterage  free"  (which  means  that  shipments  are 
billed  to  the  New  Jersey  terminals  and  there  reconsigned  to  whatever 
yards  desired  in  Manhattan  Borough),  and  that  they  were  compelled  to 
consume  some  of  the  free  time  at  the  Jersey  City  terminal.  As  above 
indicated,  complainant  ships  almost  entirely  direct  to  the  yards  of  the 
defendant  at  Twenty-eighth  street,  and  the  oats  are  sold  before  they 
arrive  at  that  destination. 

In  partial  support  of  the  claim  for  reparation  some  evidence  as  to 
the  '"bunching"  of  cars  by  defendant  was  submitted;  but,  whatever 
may  be  the  authority  of  the  Conunission  with  respect  to  damages 
from  such  cause,  we  do  not  find  facts  in  reference  thereto  in  this 
record  that  would  justify  an  award  of  damages  on  that  account. 
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Reyerting  to  the  main  question — that  of  the  reasonableness  of  these 
charges  as  applied  to  shipments  of  oats  and  the  rules  governing  the 
same — we  must  keep  in  mind  that  cars  are  primarily  for  transporta- 
tion and  not  for  storage  or  warehouse  purposes,  and  that  the  pubUc 
as  well  as  the  carriers  are  vitally  interested  in  the  prompt  release  of 
cars.  We  do  not  find  that  the  charges  complained  of  or  the  rules 
governing  the  same  are  unreasonable,  and  it  follows  that  reparation 
must  be  denied  and  the  complaint  dismissed.     It  will  be  so  ordered. 


No.  1977. 
CARSTENS  PACKING  COMPANY 

V. 

OREGON   RAILROAD   &  NAVIGATION  COMPANY  ET  AL. 


SubmitUd  May  25, 1909.    Decided  June  tt,  1909, 


Under  the  drcumfltances  of  this  case  defendant  Northern  Pacific  Railway  Company 
ordered  to  make  reparation  to  complainant  for  excess  freight  charges  collected  on 
10  carloads  of  catUe  transported  from  Baker  City,  Oreg.,  tp  Tacoma,  Wash.,  on 
account  of  change  of  route  caused  by  washouts;  but  feeding  charges  collected 
not  found  excessive. 

/.  E,  Belcher  for  complainant. 

W.  A.  Bobbins,  W.  W.  Cotton^  and  F.  C.  DiOard  for  Oregon  Railroad 
&  Navigation  Company. 

/.  W.  Quick  and  George  T.  Beid  for  Northern  Pacific  Railway 
Company. 

Report  op  the  Commission. 

CLEMENTS;  Commissioner: 

On  November  13,  1906;  complainant  shipped  10  carloads  of  cattle 
over  defendants'  lines  from  Baker  City,  Oreg.,  to  Tacoma,  Wash., 
routing  the  same  over  the  line  of  the  Oregon  Railroad  &  Navigation 
Company  from  Baker  City  to  Wallula,  Wash.,  and  thence  to  Tacoma 
via  the  Northern  Pacific.  The  published  rate  for  their  transporta- 
tion by  the  route  specified  was  $104.40  per  car.    The  shipment  was 
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carried  by  the  Oregon  Railroad  &  Nayigation  Company  to  Walhila 
and  thence  by  the  Northern  Pacific.  When  Pasco,  Wash.,  was 
reached,  it  was  found  that  serious  washouts  had  occurred  between 
that  point  and  Tacoma  and  it  was  impossible  to  transport  the 
cattle  over  that  route.  The  shipment  was  then  hauled  back  to 
Wallula  and  again  turned  over  to  the  Oregon  Railroad  &  Naviga- 
tion Company  for  transportation  by  its  line  to  Portland,  with  the 
view  of  its  transportation  to  Tacoma  via  the  Northern  Pacific  from 
that  point.  When  the  cattle  reached  Portland,  subsequent  to  their 
deUvery  to  the  Oregon  Railroad  &  Navigation  Company  at  Wallula, 
washouts  had  occurred  between  Portland  a|id  Tacoma  on  the  line  of 
the  Northern  Pacific,  and  it  was  impossible  to  make  prompt  deUvery. 
Under  ordinary  circumstances  cattle  are  transported  from  Baker 
City  to  Tacoma  in  three  days.  It  required  eleven  days  to  deliver 
the  shipment  in  question.  When  the  cattle  finally  reached  Tacoma, 
complainant  was  charged  SI,  137  freight  and  $302.65  feeding  charges. 

It  is  alleged  that  the  freight  charges  were  $93  in  excess  of  the 
amount  that  would  have  been  charged  had  the  shipment  moved  as 
routed  by  complainant  and  that  the  feeding  bill  of  $302.65  is  unjust 
and  unreasonable  to  the  extent  that  it  exceeds  $152.  Reparation  is 
asked  for  $243.65. 

At  the  hearing  complainant  tendered  an  amendment  to  its  com- 
plaint in  which  it  is  alleged  that  the  cattle  had  shrunken  in  weight 
21  poimds  each  more  than  they  would  have  done  had  complainant 
been  notified  of  the  diversion  before  it  took  place.  Such  notice 
its  manager  asserts  would  have  given  it  opportunity  to  pasture 
the  cattle  at  Wallula  and  save  the  feeding  charges  in  Portland.  We 
do  not  think  the  amendment  is  allowable,  because  it  presents  a 
claim  for  damages  not  directly  due  to  a  violation  of  the  act  to 
regulate  commerce.  Claims  of  this  character  are  cognizable  in  the 
courts  and  not  before  the  Commission. 

In  its  answer  the  Northern  Pacific  admits  that  it  is  chargeable  with 
the  diversion  and  expresses  willingness  to  pay  the  freight  charges 
assessed  in  excess  of  those  on  the  basis  of  the  lawful  rates  by  the 
route  specified  by  the  shipper,  namely,  $93. 

Northern  Pacific  Railway  Company's  tariff  No.  A-3005,  provides 
(Rule  13  under  rules  and  condition) : 

Car$  of  Block. ^The  ownera  of  live  stock  must  ctre  for  shipment  of  live  stock  at  their 
own  expense  and  risk.  The  expense  of  caring,  feeding,  or  watering,  if  mdvanced  bj 
any  one  of  the  lines  over  which  the  shipments  pass,  must  be  paid  on  delivery  at  desti- 
nation by  owner  or  consignee  in  addition  to  the  contract  rate. 

The  shipment  in  question  moved  under  the  ordinary  form  of  stock 
contract  containing  the  usual  provisions  with  respect  to  the  liability 
of  the  carrier,  etc. 
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It  is  the  contention  of  complainant  that  when  it  routed  the  cattle 
over  a  particular  line  and  causes  arose  which  prevented  the  carrier 
from  delivering  the  shipment  by  that  line  it  was  the  carrier's  duty  to 
have  notified  it  in  order  that  a  disposition  of  the  cattle  might  have 
been  made  which  would  not  have  entailed  extraordinary  expense. 
No  proof  was  submitted  at  the  hearing  with  respect  of  the  cost  of 
feeding  at  Portland  as  severable  from  the  full  amount  of  the  charge 
therefor.  The  defendant  denies  liability  for  any  amount  on  account 
of  feeding. 

The  defendants  insist  that  the  diversion  of  the  shipments  was 
caused  by  an  act  of  Qod,  that  they  exercised  due  diligence  in  the 
premises,  and  are  therefore  not  responsible  for  extra  expense  caused 
thereby  for  caring  and  feeding.  The  case  of  Duncan  v.  -4.,  21  cfe 
8.  F.  By.  Co,f  6  I.  C.  C.  Rep.,  85,  is  cited  by  defendants.  In  that 
case  the  Commission  held: 

The  remedy  of  a  party  for  injury  to  goods  shipped  resulting  from  4elay,  detention, 
loss,  breakage,  rotting,  or  other  deterioration  or  damage,  not  attributable  to  a  viola- 
tion of  any  provision  of  the  act  to  regulate  commerce,  is  by  appropriate  action  in  the 
courts. 

The  case  of  Empire  State  CatOe  Co.  v.  A.,  T.  cfe  S.  F.  By,  Co.,  210 
U.  S.,  1,  is  also  cited  and  relied  upon.  The  Duncan  case  expresses 
the  correct  principle  on  the  question  of  reparation  for  shrinkage  of 
the  cattle  aUeged  in  the  proposed  amendment,  which  is  not  aUowed. 
Otherwise  it  is  not  controlling  in  this  case.  Over  loss  and  damage 
claims  not  arising  from  any  duty  imposed  on  carriers  by  the  act  to 
regulate  commerce,  such  as  destruction  of  property  from  accident, 
loss  by  stealing  or  fire,  etc.,  the  Commission  has  never  assumed  that 
it  had  jurisdiction  to  award  reparation.  Blume  dk  Co.  v.  WeTU 
Fargo  &  Co.,  15  I.  C.  C.  Rep.,  53. 

We  do  not  find  that  the  feeding  charges  collected  from  complainant 
were  excessive  or  otherwise  unlawful  in  view  of  the  facts,  circum- 
stances, and  conditions  disclosed. 

It  is  our  conclusion  upon  the  facts  shown  that  the  transportation 
charges  collected  were  imlawful  and  excessive  in  so  far  as  they  ex- 
ceeded the  rates  lawfully  in  effect  by  the  route  over  which  the  shipper 
routed  the  freight  and  that  the  defendant,  the  Northern  Pacific 
Railway  Company,  is  alone  responsible  to  the  complainant  for  such 
excess  charges,  which  we  find  to  be  S93.  Complainant  is  accordingly 
awarded  damages  in  that  sum,  with  interest,  against  the  said  last 
named  defendant.    An  order  will  be  entered  accordingly. 
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No.  1398. 
SAGINAW  BOAKD  OF  TRADE  ET  AL. 

V. 

GRAND  TRUNK  RAILWAY  COMPANY  ET  AL. 


Submitted  January  II,  2909.     Dtcided  June  S,  1909, 


1.  The  percentage  of  the  Chicago  rates,  adopted  by  defendants  as  a  baaia  for  fixing 

the  ratefl  from  Atlantic  coast  territory  to  Saginaw,  Flint,  and  other  points 
in  the  Saginaw  Valley,  is  not  found,  under  the  circumstanoee  of  the  case,  to  be 
too  high,  when  compared  with  the  percentages  that  fix  the  rates  enjoyed 
by  other  groups  in  adjacent  territory. 

2.  The  proximity  of  Detroit  and  Toledo  to  the  great  channels  of  through  transporta- 

tion and  their  location  on  direct  through  routes  where  the  density  of  traffic  is 
very  great  and  the  general  operating  and  traffic  conditions  are  favorable,  ate 
elements  that  can  not  be  ignored  by  the  rate  maker  and  must  neoeasarily  tend 
to  lower  rates  than  can  be  accorded  to  communities  that  are  removed  from 
these  great  streams  of  traffic 

3.  ^e  general  foundation  upon  which  rests  the  whole  structure  of  eastbound  and 

westbound  rates  in  the  ''  percentage-basis  **  territory  described  and  diw^nwwid. 

John  B.  Daish  and  Frank  F.  Klemfeld  for  complainants. 

G.  W.  Kretzinger  ic^x  Grand  Trunk  Railway  Company  and  Central 
Vermont  Railway  Company. 

O.  E.  Butterjield  for  Michigan  Central  Railroad  Company;  Boston 
&  Albany  Railroad  Company;  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company;  Lake  Shore  &  Michigan  Southern  Railway 
Company;  New  York  Central  &  Hudson  River  Railroad  Company^  and 
West  Shore  Railroad  Company. 

James  IL  CamphtU  for  Pennsylvania  Company  and  Pennsyl\*ania 
Railroad  Company. 

Charles  M,  McPhtrmn  for  Pere  Marquette  Railroad  Company. 

Report  of  the  Commission. 

Harlan,  (  om m  issumer: 

The  Saginaw  Board  of  Trade,  composed  of  merchants  and  shippers 
engaged  in  business  in  the  city  of  Saginaw,  in  the  state  of  Michigan, 
and  organized  for  the  purpose  of  promoting  the  growth  of  that  com* 
munity  and  the  extension  and  increase  of  its  commerce,  has  joined  in 
this  complaint  with  the  Flint  Improvement  League,  an  association 
performing  a  like  function  for  the  city  of  Flint,  in  the  same  state,  with 
the  object  of  securing  reduced  rates  on  all  classes  of  freight  and  com- 
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modities  between  the  Atlantic  coast  territory  and  the  cities  .of  Saginaw 
and  Flint  and  other  points  within  the  counties  of  Saginaw  and  Genesee. 
These  counties  are  hereinafter  referred  to  as  the  Saginaw  Valley  and 
form  a  part  of  a  rate  group  known  as  the  92-per-cent  zone.  The  pro- 
ceeding was  instituted  not  only  in  the  interest  of  the  members  of  the  two 
associations,  but  also  on  behalf  of  all  receivers  and  shippers  of  freight, 
manufacturers,  jobbers,  wholesalers,  and  consumers  in  the  Saginaw 
Valley.  Upon  the  hearing  much  testimony  was  taken  before  the  record 
was  closed;  but  shortly  after  the  case  had  been  submitted  on  briefs 
and  while  it  was  under  advisement  by  the  Commission,  the  complain- 
ants filed  a  motion  asking  that  the  record  be  reopened  for  the  taking  of 
further  testimony.  The  motion  was  granted  and  the  testimony  of 
numerous  additional  witnesses  was  thereupon  heard.  The  case  was 
then  again  submitted  on  briefs.  Its  consideration  has  been  delayed 
by  an  intimation  from  the  Michigan  railroad  commission  in  December 
last  of  its  purpose  to  file  a  complaint  praying  for  a  general  reduction 
in  rates  to  and  from  all  points  in  the  lower  peninsula  of  Michigan, 
including  Saginaw  and  Flint  But  as  no  such  petition  has  been  filed 
we  proceed  now  to  dispose  of  the  complaint  upon  the  record  before  us. 

No  complaint  is  made  of  the  inherent  reasonableness  of  the  Saginaw 
Valley  rates  when  considered  by  themselves.  The  controversy  involves 
only  the  relation  of  those  rates  with  the  class  and  commodity  rates  of 
other  groups  or  zones  in  the  same  general  locality. 

The  groups  whose  rates  are  thus  brought  into  comparison  are  a  part 
of  an  extensive  rate  system  originally  established  in  1877  by  the 
lines  serving  the  territory  that  lies  east  of  the  Mississippi  River  and 
north  of  the  Ohio  River,  now  frequently  referred  to  as  the  percentage 
basis  territory.  This  territory  is  practically  coterminous  with  what 
is  known  as  Central  Freight  Association  territory  and  embraces  Illi- 
nois, Indiana,  Ohio,  and  the  peninsula  of  Michigan.  It  also  includes 
certain  ports  on  Lake  Michigan  in  the  state  of  Wisconsin;  it  takes  in 
Louisville  and  the  south  shore  of  the  Ohio  River  in  northeastern  Ken- 
tucky; it  includes  the  northwest  corner  of  the  state  of  Pennsylvania, 
and  extends  to  a  portion  of  the  province  of  Ontario  lying  just  north 
of  Lake  Erie  and  Lake  Ontario.  Within  these  boundaries  there  are 
about  8,000  railway  stations  which  have  been  divided  or  segregated 
for  rate- making  purposes  into  what  are  called  percentage  zones.  The 
rates  to  and  from  these  groups  are  made  up  upon  a  system,  commonly 
called  the  percentage  zone  system,  that  is  not  in  use  elsewhere  in  the 
United  States. 

Under  the  plan  first  adopted  the  system  embraced  only  junction  or 
competitive  points.  The  rate  from  Chicago  to  New  York  was  taken 
as  the  imit  or  100  per  cent  basis,  and  the  rates  to  Atlantic  coast  terri- 
tory were  fixed  at  a  percentage  of  the  rate  from  Chicago  to  New 
York,  the  several  junction  or  competitive  points  taking  rates  higher 

31562— TOL  17—10 e 


180         <     INTEBSTATE  COMMERCE  COMMISSION  BEPOBTB. 

or  lower  than  the  Chicago  rate  as  they  were  less  or  more  distant  from 
New  York,  by  the  shortest  route  *'  worked  or  workable,"  than  was 
Chicago.  This  made  practically  a  distance  tariflf.  But  after  several 
years  of  actual  experience  with  it  that  plan  was  modified  and  the 
rates  now  in  effect  were  worked  out  on  the  following  general  basis: 

From  an  assumed  rate  of  25  cents  from  Chicago  to  New  York  there 
was  first  deducted  the  sum  of  6  cent^  to  represent  the  fixed  terminal 
expenses  at  the  points  of  origin  and  destination.  The  remaining  19 
cents  represented  the  assumed  charge  for  the  rail  haul  exclusive  of 
any  service  at  either  terminal.  This  rate  being  divided  by  920,  that 
being  the  accepted  short-line  mileage  from  Chicago  to  New  York, 
yielded  a  rate  per  mile  of  0.0206  cents  for  a  movement  from  Chicago 
to  New  York  under  the  assumed  rate;  and  this  rate  per  mile  was  used 
as  the  factor  for  establishing  an  assumed  rate  from  any  particular 
junction  or  competitive  point  on  the  basis  of  its  mileage  to  New  York. 
That  factor  or  rate  per  mile  multiplied  by  the  number  of  miles  from 
the  particular  point  to  New  York  gave  an  assumed  rate  for  the  rail 
haul  from  that  point  exclusive  of  any  terminal  service  at  either  end  of 
the  movement.  To  that  assumed  rate  the  6  cents  was  again  added  to 
cover  the  terminal  expenses  at  the  points  of  origin  and  destination. 
The  result  gave  an  assumed  rate  from  the  particular  point  to  New 
York,  including  the  terminal  charges.  And  the  percentage  which  this 
assumed  rate  bore  to  the  assumed  rate  of  25  cents  from  Chicago  to 
New  York  determined  the  percentage  of  the  Chicago  rate  which  the 
particular  point  would  take  on  any  given  class  of  merchandise. 

That  is  the  general  foundation  upon  which  rests  the  whole  structure 
of  eastbound  and  westbound  rates  in  the  percentage  basis  territory. 
The  system  has  no  official  character— that  is  to  say,  its  bases  have  not 
been  filed  with  the  Commission.  It  was  simply  a  general  understand- 
ing intended  as  a  guide  to  rate  makers  in  establishing  the  specific 
rates  that  are  published  and  filed  with  the  Commission  and  govern 
traffic  between  the  Atlantic  coast  territory  and  points  in  the  territory, 
the  boundaries  of  which  have  just  been  described.  In  order  to  avoid 
the  charge  that  such  rates  were  the  result  of  a  concert  of  action 
between  the  carriers  serving  those  territories,  it  was  understood,  as 
we  are  informed,  that  the  system  should  be  a  minimum  system  of 
rates  and  not  a  maximum  system.  Theoretically  it  was  also  intended 
to  apply  only  in  the  construction  of  rates  to  and  from  junction  and 
competitive  points.  The  rates  to  and  from  noncompetitive  points 
were  made  up  originally  by  adding  a  local  or  arbitrary  rate  from  such 
points  to  some  nearby  junction  or  competitive  point  to  which  a  rate 
percentage  had  been  assigned.  But  in  the  progress  of  time  the  system 
was  subjected  to  gradual  modifications  resulting  in  the  extension  to 
adjacent  noncompetitive  points  of  the  rate  to  or  from  the  junction  or 
competitive  point,  thus  eliminating  the  addition  of  the  local  or  arbi- 
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trary  rates  just  mentioned.  Moreover,  while  the  system  was  intended 
to  afford  a  minimum  basis  only,  as  a  matter  of  fact  the  minimum 
percentafifes  in  the  course  of  time  became  the  maximum  rates.  The 
extension  to  adjacent  points  of  the  rates  to  and  from  nearby  junction 
and  competitive  points  resulted  in  the  formation  of  rate  zonen  or 
fproups  of  arbitrary  shape  and  varying  size,  in  some  cases  projecting 
into  two  states,  all  points  in  a  particular  group  taking  the  same  per- 
centage of  the  Chicago- New  York  rate  on  traflSc  to  and  from  the 
Atlantic  coast  territory. 

The  general  nature  of  the  system  may  be  illustrated  by  reference 
to  one  or  two  representative  points.  Springfield,  in  the  state  of  Ohio, 
for  example,  is  in  the  82-per-cent  zone.  Xenia  is  the  basing  point  for 
that  group.  Its  distance  to  New  York  at  the  time  this  system  was  estab- 
lished was  700  miles.  If,  now,  we  multiply  the  factor  referred  to, 
namely,  0.0206,  by  700,  we  get  14.42  cents;  and  if  to  this  we  add  the  6 
cents  representing  the  terminal  expenses  at  both  ends  of  the  movement, 
we  get  20.42  cents  as  an  assumed  rate  from  Xenia  to  New  York,  which 
is  81.7  per  cent  of  the  assumed  rate  of  25  cents  from  Chicago  to  New 
York;  and  under  the  application  of  a  general  rule  for  the  disposition  of 
fractions  resulting  from  such  computations,  a  fraction  exceeding  one- 
half  of  1  per  cent  is  considered  a  full  per  cent.  A  percentage  of  82  is 
thus  arrived  at  as  the  basis  for  constructing  the  rates  from  that 
group,  and  the  rates  from  Springfield  are  therefore  82  per  cent  of  the 
Chicago-New  York  rates.  Again,  Fort  Wayne,  in  the  state  of  Indi- 
ana, is  in  a  90-per-cent  zone.  In  arriving  at  that  percentage,  Muncie 
was  taken  as  the  basing  point.  The  distance  from  Muncie  to  Lima 
via  the  Lake  Erie  &  Western  is  85  miles,  and  the  distance  from  Lima 
to  New  York  via  the  Pennsylvania  lines,  before  they  were  recon- 
structed east  of  Pittsburg,  was  713  miles,  making  a  total  distance 
of  798  miles  by  the  shortest  route  '•worked  or  workable."  If  the 
same  factor  be  multiplied  by  798  we  get  an  assumed  rate  from 
Muncie  to  New  York  of  16.44  cents,  exclusive  of  terminal  charges. 
Adding  6  cents  to  cover  those  expenses,  we  arrive  at  an  assumed  rate 
between  those  points  of  22.44  cents,  including  terminal  charges, 
which  is  89.76  per  cent  of  the  assumed  rate  of  25  cents  from  Chicago 
to  New  York.  The  specific  rates  from  Fort  Wayne  as  published  by 
the  trunk  lines  are  therefore  made  up  on  the  basis  of  90  per  cent  of 
the  Chicago-New  York  rates,  the  0.76  of  1  per  cent  being  taken  as  a 
whole  per  cent. 

In  building  up  the  system  efforts  were  made  to  avoid,  so  far  as  pos- 
sible, all  infractions  of  the  long  and  short  haul  clause  of  the  act  The 
boundaries  of  the  groups  are  the  lines  of  railroads,  and  the  point  around 
which  each  group  has  been  constructed  as  a  basing  point  is  ordinarily 
the  most  distant  point  from  New  York  in  the  group  by  the  most 
direct  workable  route.     Water  competition  and  the  participation  by 
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north  and  south  lines,  such  as  the  Monon,  in  the  traffic  between  the 
Atlantic  coast  territory  and  the  percentage-basis  territory,  as  well 
as  other  competitive  elements,  have  naturally  had  some  effect  in  the 
shaping  of  the  several  zones.  New  roads  have  been  built  and  new 
routes  established  since  the  percentages  of  the  several  groups  were  orig- 
inally assigned,  and  this  in  some  instances  has  resulted  in  material 
changes  in  rates.  Newly  developed  traffic  and  other  conditions  have 
also  been  considered  and  from  time  to  time  have  led  to  alterations  in 
the  percentages  of  some  points.  Although  the  effect  of  these  influences 
on  the  form  and  boundaries  of  the  percentage  zones  is  not  without 
interest,  it  will  not  be  necessary  to  dwell  here  upon  those  features  of 
the  system.  While  it  is  not  always  a  simple  matter  when  examining 
a  map  of  the  percentage  group  territory  to  understand  and  at  once 
comprehend  the  causes  that  have  produced  zones  or  groups  of  such 
irregular  outline,  nevertheless  a  careful  study  of  particular  groups, 
and  some  knowledge  of  the  transportation  conditions  that  surround  and 
affect  them,  have  given  us  the  general  impression  that  their  bound- 
aries have  been  established  upon  substantial  and  presumably  sound 
grounds.  The  fact  that  no  group  rates  in  this  country  have  been 
subjected  to  less  criticism  than  the  rates  to  and  from  the  percent- 
age-basis territory  and  the  Atlantic  coast  is  some  evidence  of  the 
care  with  which  the  system  has  been  developed.  So  far  as  a  cursory 
examination  of  the  records  of  the  Commission  has  disclosed,  there  have 
been,  until  this  petition  was  filed,  but  three  other  formal  proceedings 
since  the  organization  of  the  Commisnion  in  1887,  in  which  complaint 
was  made  of  the  percentage  assigned  to  a  particular  group.  Detroii 
Boiird  of  Trade  v.  Grand  Trunk  By.  of  Canada^  2  I.  C.  C.  Rep., 
315;  Pratt  Lumber  Co.  v.  C,  I.  cfe  Z.  Ry.  Co.,  10  I.  C.  C.  Bep., 
29;  Green  Bay  Buniness  MerCs  Aftsoctation  v.  Z.  S.  cfe  M.  S,  By, 
Co. J  15  I.  C.  C.  Rep.,  59.  Moreover,  the  enormous  commerce  that 
proceeds  to  and  from  Central  Freight  Association  territory  has  not 
only  adjusted  itself  to  this  system  of  rates,  but  shippers  engaged  in 
that  commerce  have  thoroughly  understood  it  for  a  score  and  more  of 
years.  While  traffic  and  transportation  conditions  will  doubtless 
change  from  time  to  time  and  thus  necessitate  alterations  in  the  zone 
boundaries,  such  modifications  must  necet^sarily  be  made  with  delib- 
eration and  only  upon  adequate  grounds. 

As  heretofore  stated,  the  complainants  make  no  attack  upon  the 
reasonableness,  in  and  of  themselves,  of  the  rates  now  offered  by  the 
defendants  to  the  shippers,  merchants,  and  manufacturers  of  Saginaw 
Valley.  The  claim  is  simply  that  the  percentage  adopted  by  the  de- 
fendant carriers  to  fix  the  rates  for  Saginaw  Valley  is  too  high  when 
compared  with  the  percentage  that  fixes  the  rates  enjoyed  by  other 
groups  relatively  located  and  where  the  conditions  of  traffic  and  trans- 
portation, as  the  complainants  allege,  are  substantially  similar.    The 
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comparison  upon  which  the  allefjfed  discrimination  is  based  is  made 
more  particularly  with  the  Toledo-Detix>it  group  or  zone.  The  Sagi- 
naw Valley  group,  as  stated,  takes  rates  that  are  92  per  cent  of  the 
Chicago  rates.  Toledo  and  Detroit  are  in  a  78-per-cent  zone.  The 
result,  at  the  time  of  the  first  hearing  of  the  complaint,  was  a  relation 
of  rates  between  the  two  groups  that  enabled  the  jobbers  and  whole- 
salers of  Toledo  and  Detroit  to  distribute  their  merchandise  at  many 
points  in  northern  and  western  Michigan  at  a  slightly  less  cost  for 
transportation  than  it  costs  the  jobbers  and  wholesalers  of  Saginaw 
Valley.  The  more  favorable  percentage  rates  into  Detroit  and  To- 
ledo and  the  adjustment  of  the  local  rates  out  gave  this  advantage  to 
Detroit  and  Toledo  merchants. 

These  differences  in  the  aggregate  through  charges  to  points  of 
consumption,  when  in  favor  of  Detroit  and  Toledo,  had  to  be  ab- 
sorbed by  the  jobbers  and  merchants  of  Saginaw  Valley,  at  the  time 
the  complaint  was  filed,  in  order  to  enable  them  to  compete  with  the 
jobbers  of  Toledo  and  Detroit  in  that  part  of  the  state  of  Mich- 
igan which  the  complainants  regard  as  tributary  to  the  distribut- 
ing points  of  Saginaw  Valley.  But  after  the  first  hearing,  as  we 
were  assured  at  the  second  hearing,  these  inequalities  were,  corrected 
by  the  Pere  Marquette  Railroad  by  a  readjustment  of  its  local  rates 
out  of  Saginaw  Valley  in  such  manner  as  to  enable  the  wholesale  mer- 
chants of  Saginaw  now  to  distribute  their  wares  to  points  in  northern 
and  western  Michigan  at  an  aggregate  cost  for  the  entire  transporta- 
tion from  eastern  territory  that  is  no  longer  in  excess  of  the  total  cost 
of  transportation  paid  by  the  wholesale  merchants  of  Detroit  in  order 
to  reach  the  same  destinations.  The  sum  of  the  local  rates  from 
eastern  points  to  the  western  points  in  question  is  now  the  same,  as  we 
are  told,  whether  based  on  Saginaw  or  on  Detroit.  Assuming  the 
accuracy  of  these  statements  and  also  of  the  statement  that  the  Grand 
Trunk  local  rates  were  never  out  of  alignment  in  that  regard,  much  of 
the  substance  of  the  grievance  alleged  by  the  complainants  has  already 
been  removed.  But  counsel  for  the  complainants  denies  that  the  cor- 
rections have  been  made  as  stated,  and  cites  Lansing  as  an  instance 
where  the  sum  of  the  local  rates  via  Saginaw  is  still  higher  than  the 
sum  of  the  local  rates  based  on  Detroit.  We  do  not  see,  however, 
that  Lansing  may  fairly  be  regarded  as  tributary  to  Saginaw;  and  as 
we  are  referred  to  no  other  instance  of  inequality  the  statement  that  a 
readjustment  has  been  effected  must  be  taken  as  well  founded. 

There  remains  for  examination  the  allegation  that  the  percentage 
assigned  to  the  Saginaw  Valley  group  is  too  high  when  compared  with 
the  percentages  assigned  to  other  groups  in  adjacent  territory.  In 
this  connection  the  complainants  contend  that,  inasmuch  as  Saginaw 
Valley  is  situated  between  the  eighty-third  and  eighty-fifth  meridians, 
the  Saginaw  rates  should  be  on  a  relatively  equal  percentage  with  all 
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other  points  between  those  meridians,  including  Detroit  and  Toledo 
and  points  in  southeastern  Michigan  and  western  Ohio.  The  per- 
centage system,  however,  was  not  based  on  longitude,  and  we  need 
not  stop  to  consider  the  reasonableness  of  the  Saginaw  Valley  rates 
from  a  point  of  view  that  attaches  no  signi6cance  to  transportation  or 
traffic  conditions,  and  concedes  no  importance  to  the  other  factors 
upon  which  the  system  largely  rests. 

The  record  does  not  give  us  the  history  of  the  Saginaw  percentage. 
Our  own  investigations  indicate,  however,  that  no  specific  percentage 
was  used  in  connection  with  Saginaw  rates  until  January  28,  1890, 
when  the  westbound  rates  from  New  York  to  that  point  were  equalized 
with  the  rates  to  Chicago  by  being  adjusted  on  a  100  per  cent  basis. 
Apparently  the  schedules  were  again  revised  in  1892,  and  on  May  2  of 
that  year  the  Saginaw  rates  were  reduced  to  the  present  92  per  cent 
basis.  In  the  meantime,  as  is  to  be  inferred  from  the  information 
before  us,  the  rates  to  and  from  Flint,  which  is  some  distance  south  of 
Saginaw  and  more  adjacent  to  the  direct  through  lines,  had  already 
been  fixed  on  this  percentage,  arrived  at  on  the  basis  of  the  mileage 
by  the  Flint  &  Pere  Marquette  Railroad  from  Flint  to  Toledo  and 
thence  via  the  Pennsylvania  lines  to  New  York.  This  route  at  that 
time  involved  a  haul  of  828  miles,  and  on  the  formula  heretofore 
explained  gave  to  Flint  rates  that  were  92  per  cent  of  the  Chi* 
cago  rates.  The  revision  of  1892  resulted  in  the  extension  of  thb 
percentage  to  Saginaw.  It  is  our  understanding  also  that  at  that 
time  the  mileage  of  the  Grand  Trunk  from  New  York  through  the 
Buffalo  gateway  to  the  Saginaw  Valley  was  about  the  same  through 
Port  Huron  as  through  Detroit,  and  involved  a  haul  of  823  miles 
which,  worked  out  on  the  formula,  would  put  Saginaw  practically  on  the 
92-per-cent  basis.  Since  that  time  the  Grand  Trunk,  having  acquired 
a  number  of  small  Canadian  roads,  has  through  that  means  and  by  the 
reconstruction  of  old  lines  reduced  its  distance  from  Port  Huron  to 
Buffalo  from  229  to  196  miles,  and  has  otherwise  shortened  its  route  to 
Saginaw  through  Port  Huron.  Port  Huron  is  therefore  the  gateway 
to  Saginaw  that  now  gives  the  short  line  over  that  road.  It  is  inter- 
esting, however,  in  this  connection  to  note  that  Durand,  which  is  well 
to  the  south  of  Saginaw,  was  then  in  the  95-per-cent  group  and  was 
reduced  to  a  92-per-cent  basis  in  order  that  the  Grand  Trunk  might 
use  that  route  to  and  from  Saginaw  without  violating  the  fourth  sec- 
tion of  the  act  Such,  as  we  understand  the  matter,  is  the  history  of 
the  present  Saginaw  percentage.  It  b  based  on  the  mileage  through 
Toledo  and  is  in  substantial  accord  with  the  old  mileage  of  the  Grand 
Trunk  through  Detroit. 

But  the  complainants  contend  that  the  short  line  at  thb  time  from 
New  York  b  not  through  Toledo,  but  through  the  Niagara  frontier, 

nd  involves  a  haul  to  New  York  of  only  731  miles.     It  is  also  said 
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that  a  large  proportion  of  the  Saginaw  tonnage  takes  that  route. 
They  insist  that  Saginaw  is  therefore  entitled  to  a  rate  basis  of  84  per 
cent  according  to  the  general  formula  underlying  the  percentage 
basis  system.  Comparing  the  distance  of  Saginaw  from  New  York 
by  the  Niagara  short  line  with  the  mileage  from  Kalamazoo,  Detroit, 
Muskegon,  Toledo,  Dayton,  Cincinnati,  Marion,  Middlefield,  Indian- 
apolis, Connersville,  and  other  important  centers  in  Michigan,  Ohio, 
and  Indiana,  the  complainants  insist  that  Saginaw  is  entitled  to  that 
percentage,  and  ought  to  be  put  on  an  82-per-cent  basis,  when  its  short- 
line  mileage  through  the  Niagara  frontier  is  compared  with  the  short- 
line  mileage  of  Detroit  and  Toledo.  That  contention,  however,  is 
based  on  a  single  factor  in  the  situation,  namely,  the  present  short-line 
mileage  of  Saginaw,  and  not  upon  a  general  view  of  the  whole  rate 
adjustment  of  which  Saginaw  forms  only  a  modest  part. 

The  proximity  of  Toledo,  Detroit,  and  the  other  communities 
named  in  the  complainants'  comparison,  to  the  great  channels  of 
through  transportation,  their  location  on  direct  through  routes 
where  the  density  of  traffic  is  very  great  and  the  general  oper- 
ating and  traffic  conditions  are  favorable,  are  elements  that  can 
not  be  ignored  by  the  rate  maker  and  must  necessarily  tend  to 
lower  rates  than  can  be  accorded  to  communities  that  are  removed 
from  these  great  streams  of  traffic.  The  Saginaw  Valley  lies  well 
to  the  north  of  the  through  lines  between  Chicago  and  New  York 
and  is  more  or  less  remote  from  the  direct  current  of  the  great 
volume  of  interstate  movements  between  the  east  and  the  west. 
While  there  is  a  substantial  traffic  to  Saginaw  and  Bay  City  there  is 
comparatively  little  traffic  through  and  beyond  either  point.  These 
facts  ought  to  have  and  necessarily  must  have  a  material  influence 
when  considering  the  relation  between  the  Saginaw  Valley  rates  and 
the  other  group  rates  to  which  the  complainants  refer.  But  in 
demanding  an  84-per-cent  basis  on  behalf  of  Saginaw  Valley  the  com- 
plainants have  disregarded  all  such  circumstances  and  have  also  failed 
to  take  into  account  the  effect  that  such  an  order  as  they  demand 
would  have  on  the  general  rate  adjustment  in  the  peninsula  of 
Michigan. 

Jackson,  which  is  769  miles  from  New  York  by  its  shortest  line,  is 
in  the  92-per-cent  zone  with  Saginaw,  yet  no  complaint  as  to  its  rates 
has  been  made  on  its  behalf.  Nor  has  any  complaint  been  made  by 
the  numerous  other  points  in  that  zone.  If  its  mileage  alone  be  con- 
sidered Jackson  ought  to  be  on  an  87-per-cent  basis.  Lansing,  which 
b  763  miles  from  New  York  by  its  shortest  line,  is  in  the  95-per-cent 
zone  next  west  of  the  Saginaw  zone.  No  complaint  has  been  made  as 
to  its  rates,  although  the  formula,  on  its  exact  short-line  mileage, 
would  give  Lansing  rates  based  on  87  per  cent  of  the  Chicago  rates. 
Throughout  the  95-per-cent  zone,  and  throughout  the  96-per-cent  zone 
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that  intervenes  before  we  reach  the  100-per-cent  Chicago  group,  are 
numerous  points  of  more  or  less  importance,  and  witii  short-line  dis- 
tances to  New  York  greater  than  the  short-line  mileage  of  Saginaw 
by  from  only  30  to  75  miles.  And  yet  no  complaint  has  been  made  as 
to  their  rates.  Nothing  can  be  more  certain,  however,  than  that  a 
reduction  of  the  Saginaw  and  Flint  rates  to  an  84-per-cent  basis,  as 
demanded,  would  throw  all  the  peninsula  rates  into  confusion  and 
would  be  followed  at  once  by  demands  from  all  these  points  for  cor- 
responding reductions  in  their  percentages;  for  an  examination  of  the 
zone  map  could  not  fail  to  lead  the  merchants  and  shippers  of  these  other 
communities  to  the  conclusion  that  the  present  rates  are  adjusted  on  a 
reasonable  and  a  fairly  logical  relation  and  tliat  any  reduction  in  the  Sag- 
inaw rates  ought  therefore  to  be  followed  by  a  like  reduction  in  their 
rates.  It  may  be  well  here  again  to  call  attention  to  the  fact  heretofore 
stated  that  as  a  rule  the  extreme  point  in  each  zone  is  used  as  the  basing 
point  for  fixing  a  percentage  for  the  whole  zone.  As  in  all  group 
systems  there  is,  therefore,  an  inequality  in  rates  when  distance  alone 
is  considered,  as  between  points  on  one  side  of  a  group  and  the  points 
on  the  other  side.  This  is  particularly  true  of  the  96-per-cent  zone  to 
which  attention  has  been  called.  It  is  no  less  true  of  the  92-per-cent 
zone  in  which  the  Saginaw  Valley  is  located.  If,  therefore,  Saginaw 
and  Flint  are  to  be  dealt  with  separately  and  on  the  basis  of  their  own 
short-line  mileage  regardlcvss  of  all  other  considerations,  we  shall  be 
forced  to  deal  with  each  point  in  other  groups  separately,  and  thus 
lead  to  the  gradual  disruption  of  a  rate  system  which  is  now  quite  an 
old  one  and,  as  heretofore  stated,  has  seldom  been  attacked  before  the 
Commission. 

There  is  still  left  for  consideration  the  alleged  discrimination  in 
favor  of  Detroit  and  Toledo.  When  asked  at  the  second  hearing 
whether  the  percentage  upon  which  the  Detroit  and  Toledo  rates  are 
based  was  the  result  of  water  competition  the  rate  experts  for  the 
defendants  stated  that  they  had  not  understood  that  water  competition 
had  at  any  time  affected  the  rates  to  and  from  those  points.  Their 
view  was  that  such  competition  was  not  the  explanation  of  the  78-per- 
cent basis  on  which  those  rates  are  established.  We  are  strongly 
inclined  to  think,  however,  that  in  this  they  were  mistaken.'  There 
can  be  no  doubt  that  the  location  of  Detroit  upon  the  St.  Clair  River,  in 
the  very  heart  of  lake  navigation,  is  in  part  at  least  the  explanation  of 
the  growth  of  that  community  to  its  present  dimensions  and  impor- 
tance. There  can  be  scarcely  less  doubt  of  the  favorable  effect  of 
its  water  facilities  upon  the  growth  and  prosperity  of  Toledo.  The 
history  of  the  percentage  now  enjoyed  by  both  plaices  shows,  as  we 
understand  it,  that  it  was  the  result,  if  not  of  actual  water  competition, 
at  least  of  a  ver\'  strong  potential  competition  arising  from  their  location 

the  lakes.     On  April  13, 1876,  Detroit  was  on  an  H5  and  Toledo  on  a 
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78-per-ceDt  basis.  On  June  23, 1879,  the  basis  as  to  botii  points  was  made 
8H  per  cent,  which  on  April  14,  1880,  was  reduced  to  75^  per  cent. 
That,  however,  was  regarded  as  too  low,  and  on  June  1^  1883,  both 
points  were  put  on  a  78-per-cent  basis,  which  is  still  in  effect  This 
level  of  rates  was  arrived  at,  as  we  are  advised,  by  taking  714  miles 
as  the  distance  of  Toledo  from  New  York,  and  putting  Toledo  on  an 
exact  mileage  basis  as  compared  with  Chicago,  then,  as  now,  taken 
for  rate-making  purposes  as  920  miles  distant  from  New  York.  As  a 
concession,  as  we  understand  it,  to  water  competition  or  to  a  highly 
potential  water  competition,  the  formula,  heretofore  referred  to  as 
the  underlying  basis  of  the  system,  was  departed  from  in  this  instance 
by  ignoring  the  deduction  of  6  cents  for  terminal  charges,  thus  giving 
to  Toledo  a  relation  of  rates  in  exact  accordance  with  its  mileage  as 
compared  with  the  Chicago  mileage.  This  resulted  in  a  percentage 
of  77.6,  and  following  the  rule  for  the  disposition  of  fractions  the  78- 
per-oent  basis  was  arrived  at.  And  in  view  of  the  close  alliance  of 
the  commercial  interests  of  Toledo  with  those  of  Detroit  that  basis 
was  also  made  effective  at  Detroit.  This  relation  of  rates  was  ques- 
tioned by  the  Board  of  Trade  of  Detroit  in  a  proceeding  before  us 
against  the  Grand  Trunk  and  other  railroads  (2  L  C.  C.  Rep.,  315); 
but,  upon  a  careful  consideration  of  all  the  conditions,  was  sustained. 

It  has  recently  been  said  that  more  tonnage  passes  to  and  from  and 
beyond  Detroit  in  twenty-four  hours  than  enters  and  leaves  all  the 
great  Atlantic  ports  together  in  the  same  length  of  time.  In  this 
statement  there  is  more  or  less  exaggeration  if  it  was  intended  to 
include  the  coastwise  tonnage  with  the  foreign  tonnage  of  the  Atlantic 
ports;  but  in  any  event  the  traffic  passing  into  and  out  of  the  St.  Clair 
River  is  very  large  and  must  necessarily  have  no  little  influence  on 
the  rail  rates  to  and  from  Detroit.  The  same  conditions  must  also 
affect  the  rail  rates  to  and  from  Toledo.  Bay  City,  which  is  the 
nearest  lake  port  through  which  Saginaw  may  forward  and  receive 
traffic  by  the  Great  Lakes,  is  at  the  extreme  end  of  Saginaw  Bay,  and 
to  reach  that  port  and  return  to  the  regular  channel  of  through  lake 
navigation  would  require  a  steamer  to  diverge  probably  as  much  as 
150  miles  from  its  course.  This  disadvantage  in  location  is  a  burden 
which,  in  the  very  nature  of  things,  the  shippers  and  merchants  of 
Saginaw  Valley  must  always  bear.  And  it  would  be  wholly  improper 
for  the  Commission  to  attempt,  by  any  order  it  might  enter,  to  equalize 
those  conditions  with  the  advantages  enjoyed  by  the  merchants  of  De- 
troit and  Toledo  because  of  the  superior  location  of  those  two  points 
on  the  regular  line  of  lake  navigation.  Enterprise  Mfg.  Co.  v.  Georgia 
R.  R.  Co.,  12  I.  C.  C.  Rep.,  451. 

Upon  the  whole  record  and  from  a  rather  extended  investigation 
outside  the  record,  we  are  led  to  conclude,  now  that  the  distributing 
rates  out  of  Saginaw  Valley  have  been  corrected,  that  no  ground  of 
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complaint  is  left  that  justly  requires  the  disturbance  of  the  rates 
between  Sa^^naw  Valley  points  and  the  Atlantic  coast  territory. 
The  record  makes  it  entirely  clear  that  Saginaw  as  a  conmiunity  is 
not  now  suffering  and  has  not  suffered  materially  in  the  past  from 
an  excessive  cost  for  transportation.  On  the  contrary,  both  Saginaw 
and  Flint  during  the  last  ten  years  have  enjoyed  a  prosperity  that  has 
been  quite  notable.  Each  of  the  two  cities  has  grown  rapidly  both  in 
population  and  in  the  number  and  variety  of  its  industries,  and  the 
gross  sales  of  the  particular  merchants  who  testified  before  us  have 
shown  a  gratifying  and  healthy  yearly  increase.  While  the  expense 
of  conducting  their  business  may  have  been  greater  during  the  last 
three  or  four  years  than  formerly,  this  has  been  due  to  other  causes 
than  the  cost  of  transportation,  and  has  been  the  experience  every- 
where in  all  lines  of  enterprise  during  the  same  period. 
For  these  reasons  the  complaint  must  be  dismissed.    It  will  be  so 

ordered. 

iTLaCRep. 
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No.  1735. 

SLIGO  IRON  STORE  COMPANY 

t?. 

ATCmSON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY. 


Submitted  March  t4, 1909,    Decided  June  tS,  1909. 


1.  To  avoid  the  payment  of  the  published  through  rate  on  *' smithing  coal"  the  com* 

plainant  falsely  billed  a  carload  shipment  as  '* bituminous  soft-coal  slack"  and 
thus  sought  to  secure  the  benefit  of  a  lower  combination  of  local  rates  on  soft 
coal  based  on  an  out-of-line  point;  and  in  this  plan  the  defendant's  agents  at 
Chicago  joined;  Heldf  That  as  neither  party  comes  before  the  Commission  with 
clean  hands  no  relief  order  will  be  entered. 

2.  Compared  to  the  soft  coal  mined  in  the  west  smithing  coal  is  a  different  commodity 

with  different  characteristics  and  of  a  different  value.  Whether  it  may  move 
under  a  special  smithing  coal  rate  is  not  here  determined;  but,  Held,  That  there 
are  no  grounds  shown  for  disturbing  the  rates  on  smithing  coal  from  Chicago, 
ni..  to  Portales,  N.  Mex. 

Cfari  Hirdler  for  complainant. 

Robert  Durilapf  T.  J.  Norton,  and  James  Peabody  for  defendant. 

Report  of  the  Commission. 

Hablan,  Commissioner: 

This  proceeding  inyolves  the  reasonableness  of  the  defendant's 
through  rate  on  so-called  '^  smithing  coal "  from  Chicago  to  Portales,  in 
the  territory  of  New  Mexico,  and  the  reasonableness  of  its  local  rate 
to  the  same  point  from  Pittsbuig,  in  the  state  of  Kansas.  The 
complaint  also  questions  the  lawfulness  of  the  distinction  made  in  the 
rates  of  the  defendant  between  blacksmith  coal  and  bituminous  or 
soft  coal.  The  following  facts  seem  to  have  been  fully  established 
at  the  hearing: 

To  fill  an  order  received  from  a  customer  at  Portales,  the  complain- 
ant purchased  from  the  Chicago  sales  agent  of  a  West  Virginia  mine 
a  carload  of  blacksmith  coal,  standing  on  the  tracks  of  an  eastern 
carrier  at  Chicago,  upon  which  the  local  rate  from  the  mine  had  been 
paid.  Instead  of  having  it  forwarded  directly  to  Portales,  the  com- 
plainant requested  the  mine  agent  to  ship  the  carload  to  him  at  Pitts- 
burg and  to  bill  it  not  as  blacksmith  coal  but  as  '^  bituminous  soft  coal 
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slack."  After  it  had  been  transferred  at  Chicago  into  another  car, 
the  Santa  Fe,  on  April  15, 1908,  issued  a  bill  of  lading  so  describing 
the  coal  and  naming  the  complainant  as  the  consignee  and  Pittsburg  as 
the  destination.  The  mine  agent  at  Chicago  prepaid  the  freight  charges 
for  this  movement  and  subsequently  collected  the  amount  of  the  com- 
plainant. On  the  next  day  the  complainant  wrote  to  the  local  agent 
of  the  Santa  Fe  at  Pittsburg,  the  ostensible  destination  of  the  ship- 
ment, asking  that  the  coal  upon  arrival  there  might  be  rebUled  to  Por- 
tales.  A  check  was  inclosed  to  cover  the  charges  for  the  new  move- 
ment from  Pittsburg  at  a  local  rate  of  $3.85  per  ton;  but  when  the  car 
arrived  at  Pittsburg  the  agent  of  the  Santa  Fe,  observing  that  it 
contained  smithing  coal,  refused  to  forward  it  from  that  point  as  a 
prepaid  shipment.  He  explained  to  the  complainant  that  the  pub- 
lished rate  on  a  local  movement  of  such  coal  from  Pittsburg  to  Portales 
was  not  S3.85  per  ton,  but  66*  cents  per  100  poimds,  which  is  equiv- 
alent to  S13.20  per  ton.  This  rate  the  complainant  declined  to  pay. 
An  exchange  of  letters  ensued  but  without  arriving  at  any  solution 
of  the  trouble;  and  the  coal,  which  had  remained  at  Pittsbui^,  was 
finally  sold  by  the  Santa  Fe  as  imclaimed  freight  for  SI  15.64,  or  at 
the  rate  of  S5.60  per  ton.  The  latter  amount  happens  to  be  the 
value  of  the  coal  on  the  tracks  at  Chicago  plus  the  rate  paid  by 
the  complainant  from  Chicago  to  Pittsburg;  and  there  are  some  in- 
dications in  the  record  that  the  coal  was  not  actually  sold  by  the 
defendant,  but  was  converted  to  its  own  use  at  that  price.  With 
other  reUef  prayed  for  in  the  petition,  the  complainant  demands  an 
order  requiring  the  defendant  to  pay  the  proceeds  over  to  it.  This 
we  understand  the  defendant  is  willing  to  do. 

The  rate  situation  was  this:  There  was  in  effect  at  the  time  of  the 
shipment,  as  there  now  is,  a  specific  through  rate  of  S9.75  per  ton  <m 
blacksmith  coal  from  Chicago  to  Portales.  From  Chicago  to  Pitta- 
burg  there  was  in  effect  a  commodity  rate  on  coal  of  11^  cents  per  100 
poimds,  or  S2.30  per  ton.  This  rate  was  published  in  a  joint  comxnit- 
tee  tariff,  and  over  all  the  lines  between  those  points  except  that  of 
the  defendant  was  applicable  on  bituminous  coal  generally.  The 
application  of  the  rate  over  the  defendant's  line  was  restricted,  by  a 
note  in  the  tariff,  to  blacksmith  coal ;  and  the  result  was  that  on  aU 
bituminous  coal  other  than  smithing  coal  the  defendant  had  no  ap- 
plicable rate  to  Pittsburg  except  a  class  rate  of  22  cents  per  100 
poimds,  or  $4.40  per  ton.  Of  this  fact  both  the  complainant  and 
the  defendant  were  chargeable  with  notice  and  seem  actually  to 
have  been  informed.  But  the  car  was  billed,  as  heretofore  stated,  as 
bituminous  coal,  although  the  complainant  paid,  and  the  defendant 
was  content  at  the  time  to  accept,  the  blacksmith  coal  rate  of  S2.30 
per  ton.    This  both  parties   to  the  record  seem  to  justify  on  the 

ground  that  it  was  in  fact  smithing  coal. 
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From  Pittsburg  there  was  a  through  rate  on  bituminous  coal  of 
$3.85  per  ton  to  Portales,  which,  bj  the  express  terms  of  the  tariff, 
did  not  apply  on  blacksmith  coal.  The  only  available  rate  for  a  local 
movement  of  blacksmith  coal  between  those  points  was  a  combinar 
tion  rate,  based  on  AmariUo,  of  66  cents  per  100  poimds,  or  S13.20  per 
ton.  And  it  was  this  rate  that  was  demanded  by  the  defendant's 
agent  at  Pittsburg  and  which  the  complainant  refused  to  pay. 

It  will  therefore  be  observed:  (a)  That  there  was  a  through  rate  of 
$9.75  per  ton  on  blacksmith  coal  from  Chicago  to  Portales;  (h)  that 
the  simi  of  the  several  local  rates  on  blacksmith  coal  from  Chicago  to 
Portales,  as  they  are  published  in  the  tariffs  of  the  defendant,  was 
$15.50  per  ton;  (c)  that  there  was  no  through  rate  from  Chicago  to 
Portales  on  ordinary  bituminous  coal;  and  (d)  that  the  local  rate  on 
bituminous  coal  into  Pittsburg  and  the  local  out  made  a  combination 
rate  of  $8.25.  In  its  complaint  the  petitioner  alleges  that  the  sum  of 
the  local  rates  on  bituminous  coal  into  and  out  of  Pittsburg  was  $6.15) 
but  it  overlooks  the  fact  that  the  local  rate  of  $2.30  from  Chicago  to 
Pittsburg  was  expressly  restricted  in  the  tariffs  of  the  defendant  to 
smithing  coal. 

The  only  inference  that  may  reasonably  be  drawn  from  the  record 
is  that  the  complainant,  with  full  knowledge  of  this  rate  situation,^ 
attempted  to  avoid  the  payment  of  the  published  through  rate  on 
smithing  coal  by  billing  the  shipment  locally  into  and  out  of  Pitts- 
burg and  using  the  railroad  company's  employee  as  its  rebilling  agent. 
It  had  purchased  the  coal  as  smithing  coal  to  fill  an  order  for  smithing 
coal;  but  it  falsely  billed  it  as  bituminous  soft-coal  slack,  in  prepara- 
tion, as  must  be  assumed,  for  its  plan  wrongfully  to  get  the  benefit  of 
a  local  rate  on  soft  coal  from  Pittsburg  to  Portales,  to  which  it  was 
not  entitled  under  the  published  tariffs.  Pittsburg  is  not  on  the 
direct  through  route  from  Chicago  to  Portales,  over  which  the 
through  published  rate  on  smithing  coal  was  applicable;  but  is  on 
a  branch  line  and  involves  an  indirect  or  back  haul  of  over  100  miles 
on  a  through  movement  to  Portales.  It  may  be,  therefore,  that 
the  complainant  was  within  its  strict,  technical  rights  in  shipping 
locally  to  Pittsburg  and  then  making  a  new  contract  for  transporta- 
tion out  of  that  point  to  Portales.  But  its  course  is  not  one  that  can 
be  commended  and  closely  approaches  practices  and  devices  that 
have  been  repeatedly  condemned  by  the  Commission.  Certainly  the 
false  billing  of  the  coal,  purchased  as  smithing  coal  and  to  fill  an  order 
for  coal  of  that  kind,  was  an  effort  on  the  part  of  the  complainant  to 
violate  the  law  both  in  its  letter  and  in  its  spirit.  The  defendant's 
agents  at  Chicago  were  equally  reprehensible  in  falsely  billing  the 
shipment  as  bituminous  soft-coal  slack  and  then  charging  a  rate 

thereon  that  was  not  lawfully  applicable  imder  its  published  tariffs. 
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So  far  then  as  the  proceeds  of  the  sale  of  the  coal  are  concerned, 
neither  party  comes  before  us  with  clean  hands  and  we  must  therefore 
decline  to  enter  a  relieving  order. 

In  addition  to  the  matter  of  the  disposition  of  the  proceeds  of  the 
sale  of  the  complainant's  coal  there  is  the  issue  as  to  the  reasonable- 
ness of  the  defendant's  local  rate  on  smithing  coal  from  Pittsburg 
to  Portales.  That  is  obviously  a  paper  rate,  for  there  is  no  produc- 
tion of  such  coal  in  that  mining  district.  The  so-called  black- 
smith coal,  mined  in  West  Virginia  and  in  other  eastern  or  southern 
states,  ordinarily  could  not  reach  Portales  except  upon  a  through  ship- 
ment from  the  mine  or  from  a  distributing  point  like  Chicago.  We  do 
not  imderstand,  therefore,  how  the  amoimt  of  the  local  rate  on 
smithing  coal  from  Pittsburg  to  Portales  can  be  of  interest  to  the 
complainant  or  to  any  other  shipper  of  blacksmith  coal  except  as  it 
may  be  utilized,  as  in  this  case,  in  order  to  evade  the  through  rate 
from  a  distributing  point.  We  see  no  occasion,  therefore,  for  c<m- 
sidering  that  rate  or  for  entering  any  order  with  respect  to  it. 

There  remains  to  be  examined  the  question  of  the  lawfulness  of 
the  distinction  made  in  the  defendant's  tariffs  between  blacksmiUi 
coal  and  bituminous  or  soft  coal.  The  Commission  has  repeatedly 
held  that  a  railroad  company  may  not  discriminate  between  its 
shippers  or  consignees  by  making  either  the  character  of  the  con- 
signee or  the  use  to  which  the  commodity  is  to  be  put  a  basis  for  a 
difference  in  the  rates  charged  for  its  transportation.  But  the  differ- 
ence in  rates  here  is  not  based  on  a  mere  distinction  in  the  use  for 
which  the  shipment  is  intended.  While  blacksmith  coal  is  a  bitumi- 
nous coal  and  is  of  course  used  by  blacksmiths  or  in  forging,  it  is 
superior  to  ordinary  coal  and  is  of  a  distinctly  different  grade  and 
appearance.  While  it  is  possible  to  use  any  gocnl  bituminous  coal  for 
blacksmith  purposes,  the  coal  that  is  known  to  the  trade  as  ''black- 
smith" coal  is  a  special  quaUty  or  grade  of  soft  coal  that  is  capable 
of  producing  an  intense  white  heat.  The  presence  of  sulphur  tends 
to  make  the  metal  brittle,  and  the  best  quality  of  smithing  coal 
contains  almost  no  sulphur  and  is  low  in  ash.  It  is  of  substantially 
greater  value  than  ordinary  bituminous  coal.  In  other  words,  the  rate 
distinction  made  in  the  defendant's  tariffs  is  based  on  a  real  difference  in 
the  commodities  transported.  While  smithing  coal  from  West  Virginia 
may  be  used  in  the  east  to  some  extent  for  domestic  purposes,  and 
there  is  some  testimony  to  that  effect  in  the  record,  it  is  recognized  in 
the  west  as  a  special  quality  of  coal  which  railroad  agents,  or  others 
familiar  with  coal,  are  able  to  distinguish  from  ordinary  bituminous 
coal  because  of  the  difference  in  its  appearance.  It  is  washed  or 
picked  over  at  the  mine  and  is  ordinarily  sacked  at  Chicago  and 
shipped  to  the  west  and  sold  in  that  form  in  small  quantities  at 
many  different  destinations.    We  are  therefore  not  warranted,  at 
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least  in  the  record  now  before  us,  in  finding  that  the  distinction 
made  in  the  defendant's  tariffs  is  unlawful.  It  may  be  well  to  add 
that  there  are  many  tariffs  of  eastern  carriers  on  file  with  the  Com- 
mission which  name  different  rates  on  blacksmith  and  bitimiinous 
coal  from  the  same  mines.  As  at  present  advised,  we  are  not  pre- 
pared to  say  that  those  tariffs  are  lawful,  and  that  issue  is  not  before 
us.  But  the  condition  is  somewhat  different  as  to  the  western  lines. 
No  soft  coal  moves  from  Chicago  to  these  western  points,  while  black- 
smith coal  does  move  in  limited  volimie  as  blacksmith  coal  and  for 
smithing  purposes.  Compared  to  the  soft  coals  mined  and  trans- 
ported in  the  west,  blacksmith  coal  is  altogether  a  different  commodity, 
with  different  characteristics  and  of  different  value.  We  are  there- 
fore inclined  to  think  that  it  may  move  imder  a  special  smithing-coal 
rate.  But  it  is  not  necessary  on4his  record  finaUy  to  determine  that 
question,  for,  as  heretofore  stated,  the  rate  on  blacksmith  coal  over 
the  lines  of  the  defendant  from  Chicago  to  Portales  is  lower  than  the 
rate  on  soft  coal.  It  follows  that  the  distinction  made  in  the  tariff 
of  this  defendant  in  its  rates  on  smithing  coal  and  soft  coal  works 
no  disadvantage  to  the  complainant.  There  is  no  suggestion  of  a 
desire  on  its  part  to  move  soft  coal  to  either  of  those  points,  and  there 
seems  in  fact  tb  be  no  such  movement  out  of  Chicago. 

The  record  gives  us  no  assistance  in  arriving  at  definite  conclusions 
as  to  whether  the  rate  on  smithing  coal  from  Chicago  to  Portales  is 
excessive.  When  compared  with  rates  on  that  conmiodity  to  other 
destinations  in  that  general  territory,  it  does  not  seem  to  be  unreason- 
ably high.  The  rate,  for  example,  to  Roswell,  102  miles  beyond 
Portales,  is  $10.75  'a  ton.  If  this  is  a  proper  rate  the  Portales  rate 
can  not  be  considered  an  excessive  rate.  The  rate  from  Chicago  to 
£1  Paso  is  $5.45,  and  to  Los  Angeles  and  other  California  terminals 
is  $8.40  per  ton.  These  rates  are  doubtless  based  on  an  actual  or  a 
potential  water  competition.  To  Kramer,  in  the  southeastern  part 
of  CaUf  omia,  and  to  various  destinations  in  Arizona,  rates  on  smithing 
coal  are  found  in  our  tariff  files  as  high  as  $17.50  per  ton.  When 
compared  with  the  rates  on  smithing  coal  from  Chicago  to  othec 
points  in  New  Mexico  the  rate  to  Portales  seems  to  be  adjusted 
on  a  proper  basis.  To  Raton,  Las  Vegas,  Clovis,  Albuquerque, 
and  Las  Cruces  the  rates  are,  respectively,  $8.50,  $9.50,  $9.75,  $10.40, 
$9.05.  To  Prescott  and  Phoenix  in  Arizona  the  rate  h-om  Chicago  is 
$10.70  per  ton.  As  heretofore  stated  there  is  a  substantial  movement 
of  black3mith  coal  out  of  Chicago  to  various  points  in  the  west,  and 
it  may  fairly  be  assumed  that  the  rates  on  which  it  moves  to  those 
destinations  have  some  general  relation  to  one  another.  From  that 
point  of  view  the  rate  to  Portales  has  not  impressed  us  as  being 

excessive,  and  on  this  record  we  see  no  occasion  for  disturbing  it. 
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No.  2362. 

IN  THE  MATTER  OF  REGUIiATIONS  GOVERNING  SALE  OF 
COMMUTATION  TICKETS  TO  SCHOOL  CHILDREN. 


Decided  June  tS,  1909, 


Section  2  of  the  act  precludes  the  allowance  of  commutation  rates  to  school  childroi 
unless  the  same  rates  are  open  to  all  children  within  the  age  limit.  Fonner 
administrative  ruling  upon  this  question  afllrmed. 

Frank  A.  Chalmers  and  Francis  Shunk  Brown  for  petitioners. 

Report  of  the  Commission. 

• 

Knapp,  Chairman: 

Upon  petition  of  the  Pierce  School,  of  Philadelphia,  and  other 
schools  in  Philadelphia  and  New  York,  this  proceeding  was  insti- 
tuted for  the  purpose  of  hearing  objections  to  the  administrative 
ruling  of  the  Commission,  adopted  October  12,  1908,  which  reads  as 
follows: 

Regulations  governing  eommtUation  tidteU  must  not  disaiminate  as  between  dosses  qf 
persons. — ^A  carrier  o£fera  a  46-trip  m<Hithly  commutation  ticket  and  provides  that  it 
shall  be  issued  only  to  pupils,  without  regard  to  age,  who  are  in  attendance  on  schooli 
of  a  certain  kind  or  class,  and  specifically  provides  for  the  exclusion  of  pupils  atteod- 
ing  various  other  kinds  of  schools;  Hcldf  That  this  regulation  is  unjustly  discriminatory, 
and  therefore  unlawful,  but  that  carriers  may  lawfully  offer  and  use  a  commutatioo 
ticket  limited  in  its  sale  and  use  to  children  or  young  persons  between  certain  stated 
ages  (as,  for  instance,  from  12  to  21  years  of  age). 

Such  arrangement  will  provide  desired  rates  for  school  pupils  and  will  not  exclude 
other  children  traveling  imder  substantially  similar  circumstances,  but  for  the  purpon 
of  securing  other  lines  of  imttruction  or  on  other  missions.  It  will  also  protect  againtt 
the  use  of  such  ticket  by  adults.  The  carrier  may  not  inquire  into  the  miasioQ,  enawl, 
or  business  of  the  passenger  as  a  condition  of  fixing  the  transpoftatioo  rate  iHiidi  audi 
passenger  shall  pay. 

It  is  imnecessary  at  this  time  to  repeat  the  arguments  adyanced  on 
behalf  of  petitioners.  In  so  far  as  they  relate  to  the  right  of  a  carrier 
to  fix  different  rates  for  the  transportation  of  persons  over  the  same 
line,  between  the  same  points,  imder  substantially  similar  circum- 
stances  and  conditions,  the  authorities  were  elaborately  reviewed 
in  the  Conunission's  report,  In  the  MaUer  of  Party  Rate  Tidrctft, 
12  I.  C.  C.  Rep.,  95,  and  it  is  sufficient  to  say  that  we  adhere  to  the 
conclusions  announced  in  that  proceeding.    Every  considerati<ni 
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which  led  the  Commission  to  hold  that,  if  carriers  desire  to  establish 
party  rates,  such  rates  must  be  open  to  the  general  public  and  can 
not  be  limited  to  a  particular  class  of  persons  is  equally  persuasive 
of  the  unlawfulness  of  commutation  tickets  Umited  to  the  use  of 
school  children.  In  this  connection  it  should  be  remembered  that 
the  Commission's  ruling  does  not  prohibit  the  publication  of  commu- 
tation rates  for  children  of  specified  ages,  but  merely  holds  that  such 
rates  must  be  open  to  all  children  within  the  ages  stated  in  the  tariff. 
The  petitioners  seek  to  justify  reduced  rates  for  school  children 
upon  the  groimd  that  such  rates  are  in  the  nature  of  a  charity,  and 
therefore  within  the  spirit  if  not  the  letter  of  the  exceptions  to  the 
general  rule  contained  in  section  22  of  the  act.  With  this  contention 
we  are  imable  to  agree.  On  the  contrary,  it  seems  clear  to  us  that 
special  rates  for  this  particular  class  of  passengers  are  not  authorized 
by  any  of  the  exceptions  in  that  section  or  by  any  other  provision  of 
the  r^ulating  statute.  This  being  so,  it  follows  that  the  prohibition 
of  section  2  precludes  the  allowance  of  commutation  rates  to  school 
children  unless  the  same  rates  are  open  to  all  children  within  the  age 
limit.  The  prayer  of  the  petition  is  therefore  denied  and  the  con- 
ference ruling  affirmed. 
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No.  1051. 
BARTLES  OIL  COMPANY  ET  AL. 


V. 


CHICAGO,  MILWAUKEE  &  ST.  PAUL  RATLWAT  COMPANY 

ETAL. 


SubmiUed  May  10, 1909,    Decided  June  7, 1909, 


Third  class  rates  on  less-than-carload  movements  of  illuminating  oils  and  gaaoKnn 
from  Minneapolis  and  8t.  Paul  to  points  in  South  Dakota  found  unreasonable, 
and  therefore  unlawful,  and  defendants  required  to  apply  fourth  class  rates. 

DurmerU  dh  Moore  for  complainants. 

WiUiam  Mis,  Charles  B.  Keder,  and  E.  0.  NetUls  for  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company. 

8.  A.  Lynde  for  Chicago  &  North  Western  Railway  Company. 

Report  of  the  Commission. 

Harlan,  Gammissianer: 

Illuminating  oils  and  gasoline  are  classified  in  the  Western  Classi- 
fication as  third  class  in  less-than-carload  quantities.  But  in  com- 
pliance with  orders  or  recommendations  by  state  raikx>ad  com- 
missions fourth  class  rates  are  applied  on  those  products  of  petroleum 
for  intrastate  less-than-carload  movements  within  the  states  of 
Minnesota,  Iowa,  North  and  South  Dakota,  Nebraska,  Kansas,  Mis- 
souri, Oklahoma,  and  Wisconsin.  To  a  limited  extent,  under  special 
exceptions  to  the  classification,  particular  carriers  had  been  collecting 
fourth  class  rates  on  movements  in  certain  parts  of  that  territory 
before  ttus  complaint  was  filed.  This  is  true  of  the  Great  Northern, 
the  Northern  Pacific,  the  Minneapolis  &  St.  Louis,  and  the  Chicago 
&  North  Western,  with  its  allied  line,  the  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha.  For  some  time  these  lines  have  applied  fourth 
class  rates,  not  only  on  local  movements  within  the  state  of  Minne- 
sota and  within  the  states  of  North  and  South  Dakota,  but  also  on 
interstate  movements  between  points  in  those  states.  But  the 
principal  defendant,  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
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Company,  adheres  to  the  third  class  ratmg  provided  in  the  Western 
Classification  on  all  its  interstate  traffic  in  these  articles,  although 
it  applies  fourth  class  rates  on  intrastate  movements  within  the 
states  in  which  such  rates  have  been  prescribed  by  state  conmiissions. 

The  petitioners  herein  are  two  Minnesota  corporations,  which,  as 
dealers  in  the  products  of  petroleum,  receive  carload  shipments  of 
illmninating  oils  and  gasoline  from  the  oil  fields  of  Pennsylvania  and, 
from  their  headquarters  at  St.  Paul  and  Minneapolis  and  their  other 
branch  offices,  distribute  those  commodities  in  less-than-carload 
quantities  to  retailers  and  consumers  in  Minnesota,  North  and  South 
Dakota,  and  other  northwestern  states.  The  prayer  of  the  petition 
is  that  the  defendants  be  required  to  put  fourth  class  rates  in  effect 
on  less-than-carload  movements  from  Minneapolis  and  St.  Paul  to  all 
stations  in  the  state  of  South  Dakota,  instead  of  the  present  third 
class  rates,  which  are  complained  of  as  imreasonable. 

Since  the  filing  of  the  complaint  the  defendants  the  Minneapolis  & 
St.  Louis,  Chicago  &  North  Western,  and  Chicago,  St.  Paul,  Minneapo- 
lis &  Omaha  railroad  companies  have  amended  their  tariffs  in  this 
regard  by  publishing  fourth  class  rates  for  the  transportation  of 
illuminating  oils  and  gasoline.  The  complaint  has  been  dismissed 
as  to  the  first-mentioned  road,  and  the  complainants  ask  that  it  be 
discontinued  as  to  the  other  two  carriers,  leaving  the  Chicago,  Mil- 
waukee &  St.  Paul  the  sole  defendant.  It  is  the  only  company  that 
now  applies  third  class  rates  between  the  Twin  Cities  and  points  in 
South  Dakota,  with  the  exception  of  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  which  is  not  a  party  to  the  record  and 
which  reaches  only  a  limited  number  of  points  in  South  Dakota. 

Under  a  stipulation  entered  into  by  and  between  the  complainants 
and  the  principal  defendant,  the  testimony  taken  in  Marshall  Oil 
Company  v.  C.  dh  N.  Tf.  Ry.  Co.,  14  I.  C.  C.  Rep.,  210,  was  read  in 
evidence  and  the  case  was  submitted  without  any  additional  testi- 
mony whatever.  The  Commission  dismissed  the  complaint  in 
that  case.  There  are  some  facta,  however,  that  distinguish  the  two 
cases,  and  as  we  were  not  satisfied  with  the  record  made  in  the 
previous  case  the  present  case  was  set  for  further  hearing.  Addi- 
tional evidence  then  adduced  shows  that  fourth  class  rates  on  illiuni- 
nating  oils  in  less-than-carload  lota  are  in  effect  throughout  a  more 
extensive  territory  than  we  were  advised  of  when  the  case  referred  to 
was  pending  before  us.  It  also  shows  that  the  other  large  systems 
referred  to,  including  three  lines  that  were  made  defendants  in  this 
complaint,  have  since  voluntarily  established  fourth  class  rates  on 
interstate  movements  of  those  commodities  between  points  in  Min- 
nesota and  the  two  Dakotas.  The  Northern  Pacific  and  several 
other  lines  voluntarily  established  fourtn  class  rates  experimentally 
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from  Minneapolis  to  their  stations  in  North  Dakota;  and  apparently 
the  traffic  that  developed  under  those  rates  was  found  to  be  desirable, 
for  the  fourth  class  interstate  rates  are  still  in  effect. 

We  have  said  not  infrequently  that  this  Commission  isnot  controlled 
by  the  rates  established  by  state  commissions  imless  they  seem  to  us 
reasonable  rates  when  applied  to  interstate  movements.  In  several 
instances  when  dealing  with  rates  for  interstate  transportation  we 
have  j*efused  to  follow  the  action  [of  state  commissions.  One  such 
instance  was  in  Marshall  Oil  Company  v.  C.  <fe  N.  W,  By.  Co,,  supra, 
and  we  should  not  hesitate  in  this  proceeding  to  refuse  to  follow  the 
state  rates  on  illuminating  oils  if  we  had  any  doubt  as  to  the  reason- 
ableness of  that  basis  of  rates  as  applied  to  interstate  movements  be- 
tween the  points  in  question.  But  in  view  of  the  extensive  applica- 
tion of  fourth  class  rates  and  the  voluntary  publication  of  those  rates 
by  other  carriers  on  interstate  movements  between  points  in  the  states 
in  question  we  are  forced  to  the  conclusion  that  fourth  class  rates  must 
be  compensatory  and  fairly  remimerative  rates  between  the  points  in 
question. 

We  reach  this  conclusion  fully  appreciating  that  oil  in  less-than-car- 
load  quantities  is  not,  generally  speaking,  a  desirable  traffic,  and  it 
has  long  moved  in  Western  Classification  territory  on  third  class  rates. 
But  in  the  face  of  so  formidable  a  showing  as  is  made  in  this  record 
we  must  hold  that  rates  in  excess  of  fourth  class  rates,  as  between 
the  points  in  question,  are  unreasonable. 

An  order  will  be  entered  accordingly,  and  the  case  will  be  dismissed 
as  against  the  defendant  the  Chicago  &  North  Western  Railway  Com- 
pany. And  as  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway 
Company  does  not  seem  to  have  been  made  a  formal  defendant  no 
order  of  dismissal  as  to  that  road  will  be  required. 
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No.  2024. 
AMERICAN  COAL  COMPANY  OF  ALLEGANY  COUNTY  ET  AL. 

V, 

BALTIMORE  &  OfflO  RAILROAD  COMPANY  ET  AL. 


SubmxUed  April  17, 1909.    Decided  June  7, 1909. 


1.  Upon  the  testimony  adduced  of  record,  Held,  (1)  That  the  defendants'  rates  on 

big- vein  coal,  from  George's  Creek  basin  in  Allegany  County,  Md.,  to  tide- 
water, when  going  over  the  piers  to  destinations  outside  the  Delaware  and 
Chesapeake  capes  are  unreasonable  and  unduly  discriminatory  and  ought  not 
to  exceed  the  rates  contemporaneously  in  effect  on  small-vein  coal  from  the 
same  district  and  on  coals  from  the  Meyersdale,  Austen-Newburg,  and  Upper 
Potomac  districts  in  Pennsylvania  and  West  Virginia  when  water  borne  to 
the  same  destinations.  (2)  That  the  defendants'  rates  on  coals  mined  in 
George's  Creek  basin  when  destined  to  points  in  New  York,  Pennsylvania, 
New  Jersey,  and  New  England  are  unreasonable  and  discriminatory  and 
ought  not  to  exceed  the  rates  to  the  same  destinations  from  the  Meyersdale, 
Austen-Newburg,  and  Upper  Potomac  regions. 

2.  George's  Creek  basin  for  ten  years  or  more  has  been  grouped  for  rate-making  pur- 

poses with  the  Meyersdale,  Austen-Newburg,  and  Upper  Potomac  coal-pro- 
dudng  districts,  and  Philadelphia,  Baltimore,  Wilmington,  and  other  points  of 
consumption  for  a  like  period  of  time  have  also  taken  a  group  rate  from  all 
these  mines;  Held,  That  no  showing  is  here  made  justifying  an  order  disturb- 
ing this  grouping  of  coal-producing  districts  and  coal-consuming  destinations. 

ATberi  A.  Doub,  David  J.  BUickiston,  and  Enoch  L.  White  for  com- 
plainants. 

Wiliiam  Ainsworih  Parker  and  Hiigh  L.  Bond,  jr.,  for  Baltimore  & 
Ohio  Railroad  Company. 

Jackson  E.  Reynolds  for  Central  Railroad  of  New  Jersey  and  Whar- 
ton &  Northern  Railroad. 

Edward  0.  Buckland  for  New  York,  New  Haven  &  Hartford  Rail- 
road Company,  Wood  River  Branch  Railroad,  and  Narragansett 
Pier  Railroad. 

Charles  Heebner  for  Philadelphia  &  Reading  Railway  Company  and 
Atlantic  City  Railroad  Company. 

Francis  L  Oowen  for  Pennsylvania  Railroad  Company. 
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Report  of  the  Commission. 

Harlan,  Commissioner: 

The  peculiar  characteristics  of  the  George's  Creek  coal  basin,  in 
Allegany  county,  in  the  state  of  Maryland,  and  the  history  of  its 
development  were  explained  in  some  detail  in  Oeorge*s  Creek  Basin 
Coal  Co.  V.  B.  dk  0.  R.  R.  Co.,  14  I.C.C.  Rep.,  127,  and  need  not  be 
repeated  here.  The  only  special  fact  there  disclosed  that  is  of  interest 
in  connection  with  this  complaint  is  that  two  veins  imdeiiie  the 
basin,  one  producing  what  is  widely  known  as  ''big-vein"  coal 
and  the  other  a  coal  known  as  ''smaU-vein"  coal.  While  the 
two  coals  upon  a  casual  inspection  are  quite  similar  in  appearance, 
we  foimd  on  the  testimony  then  before  us  that  the  big-vein  coal 
brought  a  sUghtly  higher  price  in  the  market  and  was  imderstood,  both 
by  coal  operators  and  coal  consumers,  to  be  of  superior  quality.  It  was 
also  shown  that  in  a  few  instances  both  big-vein  and  small-vein  coal 
come  out  of  the  same  opening  and  are  handled  over  the  same  tipple. 
The  complaint  in  that  proceeding  was  filed  by  a  company  engaged 
in  mining  small- vein  coal  only,  and  involved  the  reasonableness  of  the 
rates  of  the  defendants  on  coal  of  that  kind  when  delivered  over  the 
piers  at  tidewater  points  for  destinations  inside  and  outside  the  Chesa- 
peake and  Delaware  capes.  No  rates  to  other  destinations  were 
embraced  in  the  order  then  entered,  and  the  findings  of  fact  on  which 
the  order  was  based  may  briefly  be  simmiarized  from  our  report  as 
follows: 

The  defendants,  the  Baltimore  &  Ohio  and  the  Western  Mary- 
land, reach  three  coal  districts,  which  for  convenience  are  referred 
to  in  the  report  as  the  Pennsylvania,  West  Virginia,  and  George's 
Creek  fields.  Under  an  adjustment  made  in  1900,  which  was  then 
entirely  satisfactory  to  all  concerned,  these  three  fields  were  grouped 
together  and  took  the  same  rate  on  coal  destined  for  track  delivery 
at  points  on  the  lines  of  those  two  roads.  At  that  time  the  out- 
put of  George's  Creek  basin  consisted  of  big-vein  coal  only  and  it 
was  concededly  superior  in  quality  to  the  coals  mined  in  the  other  two 
districts.  If  it  may  be  assiuned  therefore  that  the  common  rate  from 
the  three  districts  was  a  normal  rate  on  the  less  valuable  coal  from  the 
Pennsylvania  and  West  Virginia  fields,  it  necessarily  follows  that  the 
rate  reserved  to  the  owners  of  the  big-vein  mines  in  George's  Creek  the 
full  benefit  and  advantage  of  the  superior  quality  of  their  coal.  This 
was  the  important  point  in  the  original  proceeding.  The  record  showed 
that  there  was  no  competition  from  outside  coal  fields  at  local  points  on 
those  lines.  But  when  the  coal  went  over  the  piers  at  Philadelphia, 
Baltimore,  and  Curtis  Bay,  for  destinations  inside  and  outside  the 
two  capes,  it  met  the  more  or  less  severe  competition  of  water-borne 

coal  from  mines  on  the  Chesapeake  &  Ohio,  Norfolk  &  Western, 
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Pennsylvania,  and  the  New  York  Central  railroads.  It  was  neces- 
sary therefore  to  shrink  the  rates  in  order  to  enable  the  coal  from 
these  three  fields  to  enter  those  markets.  Because,  however,  of  the 
superior  quality  of  George's  Creek  coal,  and  of  its  ability  more  easily 
to  meet  such  competition,  the  rates  on  that  coal  were  shrimk  less 
than  the  rates  on  the  coals  from  the  Pennsylvania  and  West  Vir- 
ginia fields.  The  result  of  the  adjustment  was  that,  as  compared 
with  the  rates  from  those  fields,  there  was  a  differential  of  10  cents 
a  ton  against  George's  Creek  coal  when  water-borne  to  competitive 
points  inside  the  capes,  and  of  15  cents  a  ton  when  destined  to 
points  outside  the  capes. 

In  1902,  after  this  relation  of  rates  as  between  the  three  fields 
had  been  in  existence  for  about  two  years,  the  operators  in  George's 
Creek  basin  commenced  for  the  first  time  to  mine  small-vein  coal, 
which,  as  stated,  is  inferior  in  quality  to  the  big-vein  coal  and  is  sub- 
stantially the  same  as  the  coals  mined  in  the  Pennsylvania  and  West 
Virginia  fields.  But  as  the  defendants  in  that  proceeding  made  no 
distinction  in  their  rates  between  big- vein  and  small- vein  coal,  the 
latter,  with  differentials  of  10  and  15  cents  a  ton  against  it,  could  not 
move  by  water  in  competition  with  coal  of  the  same  quaUty  from  the 
other  two  fields;  the  record  in  fact  showed  that  from  the  time  the 
small-vein  mines  were  opened  in  1902  to  the  time  when  the  hearing 
of  that  complaint  was  had  not  a  single  cargo  of  small-vein  coal  was 
shipped  to  competitive  points  either  inside  or  outside  the  capes, 
although  coal  in  large  volume  had  reached  those  destinations  from 
the  other  two  fields. 

It  was  imder  these  circumstances  that  the  original  complaint  was  filed 
asking  for  relief  on  behalf  of  the  small- vein  operators.  The  complain- 
ants contended  that  the  small-vein  coal,  with  differentials  against  it, 
could  not  successfully  enter  the  markets  for  water-borne  coal.  No 
attack  was  made  in  the  complaint  on  the  inherent  reasonableness  of  the 
rates  from  George's  Creek  basin  to  tide- water  points,  but  only  upon  the 
reasonableness  of  those  rates,  as  applied  to  small-vein  coal,  when  com- 
pared with  the  rates  accorded  to  operators  in  the  Pennsylvania  and 
West  Virginia  fields.  No  complaint  was  made  at  that  time  either  by 
or  on  behalf  of  the  producers  of  big- vein  coal  in  George's  Creek  basin. 
On  the  contrary,  the  witnesses  who  testified  gave  us  to  imderstand 
that  the  big-vein  coal,  because  of  its  superior  quality,  had  been  able 
to  hold  its  own  under  the  existing  rates  in  competition  with  the 
coals  from  the  other  fields,  and  therefore  required  no  reduction  in 
order  to  retain  its  markets.  We  were,  in  fact,  advised  that  the  big- 
vein  coal  had  been  so  well  and  favorably  known  that  it  practically 
met  with  no  competition  at  all  from  other  bitimiinous  coals,  except 
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poMtbly  from  the  New  River  coal  on  the  Chesapeake  &  CHiio  and 
the  Pocahontas  coal  on  the  Norfolk  &  Western. 

AJthoun^  it  was  quite  unusual,  as  we  then  explained  {idem,  p.  133), 
to  hare  two  rates  on  coal  from  one  mining  district,  nevertheless  as 
tb«  big-vein  coal  was  not  shown  to  require  any  reduction  in  rates 
but  was  said  to  be  moving  freely  in  competition  with  the  other  coals, 
ami  tui  the  iiMue  made  on  the  complaint  was  directed  against  the  rates 
on  small-vein  coal  only,  we  concluded,  without  committing  ourselves 
U^  the  general  pro[)riety  of  two  rates  from  one  district  and  basing  our 
a^^tion  stric^tly  on  the  record  before  us,  to  order  a  reduction  in  rates 
on  small-vein  coal  to  tide-water  points,  so  as  to  permit  that  coal  to 
meet  the  competition  of  coals  of  like  quality  from  the  Pennsylvania 
and  We«t  Virginia  fields.  We  thereupon  entered  such  an  order  with- 
out diHturbing  the  rates  on  big-vein  coal,  and  the  lower  rates  on 
small-vein  coal  were  subsequently  published  by  the  defendants  in  that 
complaint.  But  we  said  in  explanation  of  our  exact  attitude  toward 
the  whole  situation  that  {idem,  p.  133): 

If  tho  reflulta  are  auch  aa  to  demonstrate  that  the  two  ratee  can  not  be  Bucceasfully 
maintained  without  giving  riite  to  diBcriminations  and  unlawful  practices,  the  ques- 
tion will  then  arine  whether  the  lower  rate  should  not  be-  made  effective  from  all 
mines  in  the  baMn,  whether  producing  big- vein  or  small- vein  coal.  And  it  may 
be  well  also  now  to  emphasize  the  fact  that  this  disposition  of  the  matter  is  not  to  be 
understood  as  an  approval  of  such  a  rate  adjustment  either  for  general  application 
or  as  controlling  our  action  in  the  future  in  case  complaint  should  be  made  of  the 
rate  on  water-borne  coal  from  the  big-vein  mines.  We  are  to  be  understood  only 
as  giving  recognition,  on  the  record  before  us,  to  the  right  of  the  small- vein  operaion 
to  have  a  rate  that  will  enable  them  to  move  their  output  to  the  consuming  marketfl 
and  give  them  a  reasonable  opportunity  to  compete  with  similar  coal  from  adjacent 
fields  moving  through  Cumberland  to  tide  water  for  destinations  inside  and  outside 
the  capes. 

Complaint  is  now  made  in  this  petition  on  behalf  of  companies 
engaged  in  the  mining  of  both  big-vein  and  small-vein  coal,  and 
it  rests  upon  two  grounds:  1.  That  the  differentials  of  10  and  15 
cents  a  ton  against  the  big-vein  coal  constitute  an  imdue  discrimi- 
nation that  ought  to  be  removed;  and  that  the  big-vein  coal  ought  to 
be  placed  on  a  parity  with  the  small-vein  coal  and  with  the  coals  from 
the  Pennsylvania  and  West  Virginia  fields.  2.  That,  as  the  (Jeorge's 
Creek  coal  basin  is  nearer  to  tidewater  than  the  Pennsylvania  and  West 
Virginia  fields  and  the  haul  less  expensive  both  on  account  of  the 
shorter  mileage  and  on  account  of  the  more  favorable  character  of  the 
grades,  the  rates  from  those  mines  to  all  points  on  the  lines  of  the  de- 
fendants should  be  less  than  the  rates  from  the  more  distant  western 
mines  with  which  the  mines  of  Creoige's  Creek  basin  are  now  grouped 
for  rate-making  purposes. 

So  far  as  .the  first  point  is  concerned  little  need  be  said.    The 

report  of  the  Commission  in  the  previous  proceeding  indicates  the 
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action  that  might  fairly  be  anticipated  whenever  the  question  of  the 
reasonableness  of  the  rates  on  big-vein  coal,  when  water-borne  to  points 
inside  or  outside  the  capes,  was  properly  presented  to  us  accompanied  by 
adequate  proof  that  the  differentials  against  it  operated  to  its  disadvan- 
tage. Such  a  complaint  is  now  before  us,  and  the  testimony  makes  it 
quite  clear  that  the  reduction  in  the  rates  on  small-vein  coal  required 
under  our  order  in  the  previous  case  ought  now  to  be  extended  to  the 
rates  on  big-vein  coal.  In  its  effort  to  carry  out  that  order  with  exact- 
ness the  Baltimore  &  Ohio  has  required  shipments  of  small-vein  coal  to 
be  tagged  and  billed  as  small-vein  coal.  We  see  no  objection  to 
that  course;  but  it  appears  from  the  record  that  the  tag  has  been 
accepted  in  the  trade  and  by  the  consumers  as  a  badge  of  inferiority, 
and  the  result  is  that  small-vein  coal  has  not  moved  under 
the  reduced  rate  as  freely  as  was  to  be  expected.  There  has 
also  been  a  decided  reduction  in  the  output  of  the  big-vein  coal. 
The  closer  approach  of  many  big-vein  mines  to  the  point  of  ex- 
haustion, the  lengthening  of  their  imdergroimd  workings,  the  in- 
creasing troubles  with  water  in  the  mines,  the  substitution  of  timbers 
or  other  supports  in  place  of  the  coal  supports  that  are  now  being  re- 
claimed and  marketed,  have  added  very  substantially  to  the  cost  of 
the  coal  at  the  mouth  of  the  mine,  and  in  a  growing  degree  this  has 
tended  to  put  the  big-vein  coal  at  a  disadvantage  in  competition  in 
the  general  markets  with  coals  of  Uke  quaUty  from  other  mining  dis- 
tricts. It  is  said  that  the  timbers  in  the  big-vein  mines  cost  many 
times  as  much  as  those  used  in  the  small-vein  mines.  The  long  head- 
ings and  consequent  long  imdergroimd  hauls  require,  besides  an  ex- 
tension of  the  undergroimd  tracks,  the  iise  of  motors  and  other 
mechanical  devices  not  needed  in  the  small- vein  mines;  and  in 
other  ways  the  cost  of  production  has  so  increased  in  recent  years 
that  it  is  said  now  to  exceed  the  cost  in  some  of  the  competing  dis- 
tricts by  as  much  as  25  cents  a  ton.  It  was  in  fact  definitely  stated 
at  the  hearing  that  Pocahontas  and  New  River  coals  had  sold  at  the 
mines  during  the  past  year  at  from  80  cents  to  $1  per  ton;  that 
this  gave  the  operators  of  those  mines  a  profit;  and  that  at  that 
price  the  big-vein  coals  of  George's  Creek,  on  account  of  the  greater 
cost  of  production,  could  not  enter  the  markets  at  all. 

These  matters,  and  the  increased  intensity  in  the  competition  of 
other  fields,  resulted  in  1908  in  a  marked  reduction  in  the  output  of 
big-vein  coal  as  compared  with  the  output  in  1907,  and  this  was  more 
marked  in  the  last  half  of  the  year  than  in  the  first  half.  The  conse- 
quence is  that  a  number  of  mines  have  been  closed  and  many  miners  are 
idle.  While  this  check  in  production  is  doubtless  due  in  some  measure 
to  the  financial  distiurbances  in  the  winter  of  1907-8,  and  has  been 
observed  in  all  coal-producing  fields,  we  incline  to  the  view  that  it  has 

17 1.  C.  C.  Rep. 


164  INTERSTATE  COMMERCE  COMBnSSION   REPORTS. 

been  more  severe  in  George's  Creek  than  elsewhere.  It  is  to  be 
inferred  that  the  principal  defendant  has  itself  felt  the  effect  of  these, 
new  conditions  in  George's  Creek  and  that  they  are  reflected  in  its 
voluntary  removal,  imder  a  tariff  quite  recently  made  effective,  of 
the  differential  of  10  cents  a  ton  against  big-vein  coal  going  over 
the  piers  to  destinations  inside  the  capes.  But  the  differential  of  15 
cents  against  big-vein  coal  when  water  borne  to  destinations  outside 
the  capes  is  still  carried  in  its  tariffs. 

Upon  this  record  and  upon  the  record  in  the  former  case,  which 
imder  a  stipulation  by  the  parties  has  been  incorporated  into  this 
proceeding,  we  find  that  the  rates  on  big-vein  coal  going  over  the 
piers  to  destinations  outside  the  two  capes  are  unreasonable  and 
unduly  discriminatory  and  ought  not  to  exceed  the  rates  in  effect  at 
the  same  time  on  small-vein  coal  and  on  coal  from  the  Pennsylvania 
and  West  Virginia  fields  when  water  borne  to  the  same  destinations. 

A  second  point  in  the  case  of  the  complainants  is  a  demand  for 
lower  rates  from  George's  Creek  basin  to  tide  water  and  local  points 
because  of  its  greater  proximity  to  those  destinations  when  compared 
with  the  distance  from  the  Ynines  in  the  Pennsylvania  and  West  Vir- 
ginia fields. 

In  the  original  proceeding  the  Baltimore  &  Ohio,  the  Western 
Maryland  and  its  receivers,  the  Cumberland  &  Pennsylvania,  and 
the  George's  Creek  &  Cumberland  were  the  sole  defendants.  The 
records  showed,  as  stated  in  the  report  (p.  129),  that — 

ratee  from  George's  Creek  basin  and  from  the  Pennsylvania  and  West  Virginia  fielda 
are  the  same  when  the  coal  is  destined  for  track  delivery  on  the  lines  of  the  principal 
defendants;  that  is  to  say,  coal  from  mines  in  the  Pennsylvania  and  We«t  Virginia 
fields  takes  the  same  rate  as  coal  from  the  George's  Creek  basin  when  it  is  destined  for 
local  consumption  even  at  tide-water  points. 

This  is  still  the  relation  of  the  rates  on  coal  from  the  three  fields 
when  destined  to  local  points  on  the  Baltimore  &  Ohio  and  Western 
Maryland.  The  three  fields  have  been  thus  grouped  for  ten  years  or 
more.  Moreover,  Philadelphia,  Wilmington,  and  Baltimore,  and 
intermediate  points,  at  the  other  end  of  the  haul,  have  for  a  like 
period  of  time  also  been  grouped  together  under  one  rate  for  track 
delivery.  In  this  complaint  we  are  asked  for  the  first  time  to  consider 
the  right  of  the  mines  in  George's  Creek  basin  to  have  lower  rates  than 
the  mines  in  the  Pennsylvania  and  West  Virginia  fields  because  of  their 
shorter  haul  to  points  of  consimiption.  In  our  report  in  the  previous 
proceeding  reference  was  made  to  the  fact  that  the  Pennsylvania  fields 
are  west  and  north  of  George's  Creek  on  the  Pittsburg  branch  of  the 
Baltimore  &  Ohio  Railroad  and  are  from  50  to  100  miles  more  distant 
from  tide-water  points  than  are  the  mines  of  George's  Creek.  We 
^*no  found  in  that  proceeding  that  the  mines  in  the  West  Virginia 
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fields  lie  from  60  to  85  miles  south  and  west  of  George's  Creek  basin  on 
the  main  line  of  the  Baltimore  &  Ohio,  and  also  on  the  line  of  the 
Western  Maryland,  and  are  to  that  extent  more  distant  from  tide- 
water than  the  George's  Creek  mines.  Because  of  their  closer  prox- 
imity the  complainants  now  demand  for  their  mines  in  George's 
Creek  basin  a  corresponding  advantage  in  rates  to  all  points  on  the 
lines  of  the  defendants,  whether  the  coal  is  intended  for  local  con- 
sumption or  to  go  over  the  piers  to  markets  reached  by  water-borne 
coals. 

From  Cumberland  to  Baltimore,  as  the  record  discloses,  there  is 
a  descending  grade,  and  the  other  conditions  of  transportation  seem 
to  be  less  complicated  than  is  the  case  west  of  Ciunberland.  The 
tracks  from  the  two  fields  on  the  west  lead  up  to  Ciunberland  on  an 
ascending  grade.  The  complainants  urge  that  these  adverse  con- 
ditions of  transportation  from  the  West  Virginia  and  Pennsylvania 
fields,  when  considered  together  with  their  greater  mileage,  justify 
lower  rates  from  George's  Creek  basin  than  from  mines  in  those  two 
districts.  In  this  connection  the  complainants  also  call  attention  to 
the  fact  that  the  distance  from  George's  Creek  basin  to  tide  water  at 
Baltimore  is  but  229  miles,  as  compared  to  295  miles  at  Wilmington 
and  325  miles  at  Philadelphia.  On  this  groimd  they  also  ask  rates  to 
tide  water  at  Baltimore  that  are  lower  in  proportion  to  mileage  than 
the  present  rates  to  Philadelphia  and  Wilmington. 

While  we  are  not  disposed  to  criticize  the  desire  on  the  part  of 
the  operators  of  George's  Creek  to  secure  better  rates  than  their 
competitors  in  the  other  two  fields  enjoy,  we  are  not  inclined,  on 
the  other  hand,  to  yield  to  their  demand.  There  are  many  coal 
groups  that  are  much  more  extensive  than  this  group.  Moreover, 
it  has  been  our  understanding  that  group  rates,  particularly  on  such 
a  commodity  as  coal,  are  advantageous  to  the  public,  the  carriers, 
and  the  mine  owners  alike.  The  disruption  of  this  grouping  of  coal- 
producing  districts  and  coal-consuming  destinations  after  it  has  been 
in  effect  for  so  many  years  could  not  fail  to  lead  to  a  widespread  con- 
fusion in  coal  rates,  and  we  see  nothing  in  the  record  to  justify  such 
an  order. 

The  final  point  that  we  are  asked  by  the  complainants  to  consider  is 
this :  For  convenience  we  have  referred,  both  in  our  report  in  this  pro- 
ceeding and  in  the  former  case,  to  various  mining  districts  west  of 
Geoige's  Creek  basin  as  the  Pennsylvania  and  West  Virginia  fields. 
The  Meyersdale  district,  which  seems  sometimes  also  to  be  called  the 
''Somer8et"district,is  the  special  coal  region  in  Pennsylvania  embraced 
in  our  references  to  the  Pennsylvania  field.  The  Austen-Newbuig 
and  the  Upper  Potomac  districts  in  West  Virginia  and  Maryland  have 

been  referred  to  as  the  West  Virginia  fields.    Coals  from  both  fields 
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pass  through  Cumberland,  or  an  adjacent  point,  when  carried  by  the 
Baltimore  &  Ohio,  and  through  Piedmont  or  Cumberland,  or  a  nearby 
point,  when  carried  by  the  Western  Maryland.  As  stated  in  our 
report  in  the  previous  proceeding,  George's  Creek  basin  is  not  on  either 
of  those  two  lines,  but  on  the  lines  of  the  Cumberland  &  Pennsyl- 
vania and  the  George's  Creek  &  Cumberland,  both  being  short  lateral 
lines  constructed  for  the  purpose  of  reaching  the  Geoige's  Creek 
mines.  If  the  mines  in  that  basin  were  directly  on  the  line 
either  of  the  Baltimore  &  Ohio  or  the  Western  Maryland  they 
would  be  intermediate  in  every  sense  to  the  Meyersdale,  Austen- 
Newburg,  and  Upper  Potomac  districts  with  respect  to  all  move- 
ments to  tide  water  and  other  points  reached  by  the  principal  defend- 
ants and  their  connections.  In  such  case  there  would,  therefore,  be 
an  absolute  violation  of  section  4  of  the  act  whenever  the  rates  from 
(3eorge's  Creek  basin  were  in  excess  of  the  rates  from  the  other  and 
more  distant  districts.  In  our  previous  report  the  fact  that  George's 
Creek  basin  was  situated  on  lateral  lines  was  noted,  but  we  held 
(p.  130)  that  for  all  practical  purposes  mines  in  the  George's  Creek 
basin  are  intermediate  to  the  mines  in  the  more  westerly  districts. 
The  point  is  of  some  importance  in  connection  with  the  final  conten- 
tion of  the  complainants.  It  is  shown  that  to  many  points  in  New 
Jersey,  New  York,  Connecticut,  Massachusetts,  Rhode  Island,  and 
Pennsylvania  the  rates  from  the  Meyersdale,  Austen-Newburg,  and 
Upper  Potomac  districts  on  coal  passing  through  Cumberland,  or 
points  adjacent  thereto,  are  less  than  the  rates  on  George's  Creek  coal 
passing  by  a  shorter  haul  through  the  same  points  to  the  same  desti- 
nations. To  all  these  points,  reached  by  the  Baltimore  &  Ohio 
and  the  Western  Maryland  in  connection  with  the  other  defendants 
which  have  been  made  parties  to  the  complaint  for  the  purposes  of 
this  contention,  the  exhibits  filed  by  the  complainants  show  that  the 
rates  from  George's  Creek  basin  are  from  10  to  25  cents  a  ton  higher 
than  the  rates  from  the  Meyersdale,  Austen-Newburg,  and  Upper 
Potomac  regions. 

This  situation  is  brought  to  our  attention  for  the  first  time  in 
this  proceeding  and  is  not  accompanied  by  any  explanation  oa 
the  part  of  the  defendants  that  we  can  regard  as  satisfactory. 
While  it  is  true,  as  stated,  that  the  Geoi^'s  Creek  mines  are  on 
lateral  roads  they  must  be  regarded,  as  we  have  heretofore  held, 
as  intermediate  for  all  practical  rate-making  purposes.  On  thai 
ground  the  burden  was  on  the  defendants  to  justify  the  higher 
rates  from  Geoi^'s  Creek  basin  than  from  the  mining  districts 
west  of  that  point,  and  this  they  have  not  done.  But  aside  from 
this  technical  view  of  the  matter  we  regard  such  a  relation  of  rates  as 

unwarranted  on  the  record  before  us.    So  fttr  as  the  small-vein  coal  is 
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concerned  it  is  clearly  unreasonable  to  impose  upon  it  higher  charges 
for  the  shorter  haul  to  such  destinations  than  are  imposed  on  coal  pass- 
ing over  substantially  the  same  tracks  from  the  more  distant  mines. 
S  the  experience  of  the  operate.^  of  the  big-vein  mines  during  the 
past  year,  based  upon  the  considerations  heretofore  adverted  to,  have 
led  us  to  the  conclusion  that  it  is  equally  imreasonable  to  impose 
higher  rates  on  big-vein  coal  to  such  destinations  than  are  imposed  at 
the  same  time  on  the  coals  from  the  more  distant  fields,  and  we 
so  find. 

The  petition  is  directed  to  the  rates  from  the  Cumberland  region, 
which  we  understand  to  include  George's  Creek  basin  and  the  so-called 
Elk  Garden  region,  the  latter  producing  a  coal  substantially  similar 
to  the  big-vein  coal  of  George's  Creek.  And  our  findings  are  to  be 
understood  as  applying  also  to  the  rates  from  the  Elk  Garden  region. 
In  the  brief  of  the  complainants  reference  is  made  to  higher  rates 
from  Greorge's  Creek  basin  to  Washington  than  to  Baltimore,  the  haul 
to  Washington  being  shorter  than  the  haul  to  Baltimore.  While 
that  point  is  not  covered  either  by  the  complaint  or  the  testimony, 
and  therefore  ought  not  to  be  embraced  in  any  order  entered  in  this 
proceeding,  it  may  be  well  nevertheless  to  say  that  the  impression  left 
upon  us  by  such  consideration  as  we  have  been  able  to  give  to  those 
«tites  is  that  they  ought  to  be  readjusted. 

An  order  will  be  entered  in  accordance  with  these  views. 
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No.  1697. 
BEOOKRAUCH  MILL  &  ELEVATOR  COMPANY 

V. 

MISSOURI  PACIFIC  RAILWAY  COMPANY  ET  AL. 


Submitted  May  S,  1909.    Decided  June  28,  1909. 


The  relations  between  the  defendants  and  T.  H.  Bunch  and  the  T.  H.  Bmidi 
Company  examined ;  and  Held,  That  the  lease  to  Bunch,  at  a  nominal  rental, 
of  an  elevator  erected  bj  the  defendants  on  their  right  of  way  at  Argenta, 
Ark^  operates  as  an  unlawful  preference  in  favor  of  Bunch  and  as  an 
unjust  discrimination  against  dealers  and  shippers  of  grain  at  Little  BodL 
The  defendants  are  ordered  to  cease  and  desist  from  the  continued  per- 
fdrmance  of  their  contract  and  the  aforesaid  unlawful  practices. 

R.  T.  Brook  for  complainant. 

Martin  L.  Clardy  and  Henry  O.  Herhel  tor  defendants. 

ReFOBT  of  the  CoMMIflSION. 

Habi«an,  Commiuioner: 

The  complainant,  a  corporation  organized  under  the  laws  of  Ar- 
kansas and  engaged  in  the  grain  business  at  Little  Rock  in  that 
state,  charges  in  its  petition  that  for  several  years  the  defendants 
have  granted  to  one  T.  H.  Bunch,  or  to  the  T.  H.  Bunch  Company, 
rebates  from  their  established  rates  on  thousands  of  carloads  of  grain 
and  provisions,  and  that  the  defendants  have  paid  fictitious  claims 
presented  by  Bunch  for  alleged  losses  and  delays  in  transit,  while 
the  complainant  has  been  unable  to  secure  a  settlement  of  its  legiti- 
mate claims  and  has  enjoyed  no  concessions  in  the  rates  paid  by  it. 
But  as  these  allegaticms  relate  to  matters  that  are  criminal  in  char- 
acter and  have  already  had  attention  by  the  Commission  as  well  as  by 
the  courts,  they  will  not  be  considered  further  in  connection  with  this 
proceeding.  The  complaint  also  involves  alleged  preferences  in  favor 
of  Bunch  and  discriminations  against  the  complainant  and  others  in 
the  matter  of  switching  services  at  Little  Rock.  Without  entering 
into  any  discussion  of  what  the  record  discloses  in  that  connection,  it 
will  suffice  to  say  that  the  Conunission  does  not  find  that  the  allega- 
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tions  are  sustained  by  the  evidence,  and  no  order  in  this  relation  is 
therefore  required. 

Nor  does  the  evidence  support  the  charge  also  made  in  the  petition 
that  the  defendants  have  granted  Bunch  the  use  of  a  freight  ware- 
house at  Little  Bock  for  a  nominal  rental.  The  fact  seems  to  be  that 
some  years  ago  Bunch  leased  from  the  defendant,  the  St.  Louis,  Iron 
Mountain  &  Southern,  a  wooden  freight  warehouse,  on  its  right  of 
way  in  Little  Rock,  at  a  yearly  rental  of  $300,  Bunch  paying  the 
taxes.  This  rental  appears  to  have  been  a  fair  one,  considering  the 
value  of  the  property.  In  1905  the  freight  house  was  destroyed  by 
fire.  And  at  a  cost  to  him  of  about  $27,000  Bunch  thereafter  erected  a 
substantial  brick  structure  on  the  site.  The  new  warehouse  he  subse- 
quently sold  to  the  Iron  Mountain  for  something  less  than  $25,000,  the 
purchase  being  made  to  enable  it  to  comply  with  an  order  of  the 
railroad  commission  of  Arkansas  requiring  an  increase  of  its  freight 
facilities  at  Little  Rock. 

The  only  question  of  real  substance  in  the  case  is  whether  the  con- 
ditions under  which  T.  H.  Bunch,  or  the  T.  H.  Bunch  Company,  uses 
and  operates  what  is  known  as  the  Bunch  mill  and  elevator  in  the  city 
of  Argenta,  on  the  north  side  of  the  Arkansas  River  opposite  Little 
Rock,  work  an  undue  preference  to  Bunch  and  an  unlawful  dis- 
crimination against  the  complainant  and  other  shippers  similarly 
situated.  It  may  be  well  here  to  say  that  neither  T.  H.  Bunch  nor 
the  T.  H.  Bunch  Company  is  a  party  to  the  record.  Nor  does  the 
record  disclose  whether  the  latter  is  a  corporation,  a  stock  company, 
or  a  partnership.  But  for  the  purposes  of  this  proceeding  the  inter- 
ests of  T.  H.  Bunch  and  the  T.  H.  Bunch  Company  may  be  regarded 
as  identical. 

The  complainant  operates  an  elevator  in  the  city  of  Little  Rock 
with  a  storage  capacity  of  18,000  bushels,  and  also  a  grain  mill  with 
a  grinding  capacity  of  400  barrels  of  com  meal  per  day.  It  has 
invested  about  $15,000  in  the  plant.  The  ground  and  buildings  are 
leased  from  the  owners.  Previous  to  October  1,  1905,  the  mill  and 
elevator  were  operated  by  the  Rauch-Darragh  Grain  Company. 
A  private  switch  track,  at  which  six  cars  may  be  set  at  one  time  for 
loading  and  unloading,  connects  the  mill  and  elevator  with  the  line 
of  the  St.  Louis,  Iron  Mountain  &  Southern.  The  complainant  buys 
its  com  in  the  states  of  Kansas,  Missouri,  and  Oklahoma,  and  ships 
and  sells  it  at  various  points  in  Arkansas  and  other  states,  after  hav- 
ing milled  it  in  transit  or  subjected  it  to  the  processes  of  elevation 
at  Little  Rock.  When  the  complaint  was  filed  there  was  another  ele- 
vator at  Little  Rock,  with  a  small  mill  adjoining  it,  that  was  owned 
and  operated  by  the  Cunningham  Commission  Company,  and  had  a 
storage  capacity  of  about  25,000  bushels  of  com.    The  present  plant 
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on  that  site  was  erected  in  1906,  the  mill  and  elevator  which  the  com- 
pany had  operated  there  since  1900  having  been  destroyed  by  fire  in 
the  fall  of  1904. 

From  a  careful  examination  of  the  record  and  from  investigations 
that  we  have  had  occasion  to  make,  in  another  connection,  of  the 
books  and  records  of  these  defendants,  we  think  it  entirely  within 
the  limits  of  calm  judgment  to  say  that  the  relations  between  the 
proprietors  of  the  Bunch  elevator  and  mill  at  Argenta  and  the 
railroad  company  were  fraudulent  in  their  inception,  so  far  as  the 
observance  of  the  lawful  rates  of  the  defendants  was  concerned,  and 
continued  so  up  to  the  time  when  indictments  were  rendered  against 
the  railroad  company  and  Bunch  in  proceedings  in  the  federal  court 
in  which  both  were  afterwards  subjected  to  severe  penalties  in  the 
way  of  fines. 

The  original  agreement  between  Bunch  and  the  St.  Louis,  Iron 
Mountain  &  Southern  and  the  Little  Rock  &  Fort  Smith  Kailway 
Company,  which  has  since  been  acquired  by  the  Iron  Mountain,  was 
entered  into  in  April,  1904 ;  and,  as  we  have  every  reason  to  believe, 
was  intended  as  an  adjustment  of  unlawful  obligations  arising  out 
of  previous  understandings  and  arrangements  that  were  illegal. 
Under  the  agreement  of  April,  1904,  the  railway  companies  under- 
took to  erect  on  their  right  of  way  an  elevator  and  milling  plant,  the 
estimated  cost  of  which  completely  equipped  was  to  be  $69,369.12. 
The  completed  plant  and  the  ground  upon  which  it  stood,  something 
less  than  an  acre  in  area,  were  leased  to  Bunch  for  his  natural  life 
or  so  long  as  the  elevator  should  be  used  and  operated  by  him.  The 
lessee.  Bunch,  undertook  to  pay  all  taxes,  assessments,  and  insturance 
premiums,  and  to  keep  the  buildings  and  machinery  in  repair.  As 
rental  for  the  whole  plant  he  was  required  to  pay  the  sum  of  one  dol- 
lar a  year.  When  the  contractor  had  finished  the  work  the  total  cost 
of  erecting  and  equipping  the  plant  was  found  to  be  $106,821.76, 
exclusive  of  the  value  of  the  land  upon  which  the  elevator  stood. 
This  was  more  than  had  been  contemplated  by  either  party  to  the 
agreement  A  supplemental  agreement  was  therefore  entered  into  on 
November  23,  1901,  which  set  forth  the  substance  of  the  prior  under- 
taking and  the  amount  contemplated  therein  as  the  cost  of  the  under- 
taking, and  required  Bunch  to  execute  and  deliver  to  the  defend- 
ant eight  negotiable  promissory  notes,  for  the  excess  over  that  amount, 
aggregating  the  sum  of  $37,452.64.  Notes  to  cover  interest  on  the 
principal  notes  were  also  required  of  Bunch.  The  lessee  bound  him- 
self to  pay  each  and  all  of  these  notes  at  maturity,  and  upon  his 
failure  to  pay  any  note  when  due  it  was  covenanted  that  the  leaae 
and  agreement  might  be  terminated  at  the  option  of  the  railroad 
company.    Bunch  has  paid  only  two  of  these  principal  notes  and  has 

17  LCCRepi 


BBOOK-BAUCH   MILL  ft  ELEVATOR  CO.   V.   M.  P.  BY.   CO.         161 

&iled  and  refused  to  pay  the  other  two  that  have  since  matured. 
The  complainant  asserts  that  the  railroad  company  has  itself  paid 
the  taxes  and  assessments  and  has  kept  up  the  insurance,  so  that,  ex- 
cluding the  two  notes  paid  by  him,  the  entire  cost  to  Bunch  for  the  use 
of  the  complete  plant  has  been  only  one  dollar  per  year.  The  elevator 
has  a  storage  capacity  of  225,000  bushels  and  the  mill  is  capable  of 
grinding  about  1,200  barrels  of  com  meal  per  day.  It  is  situated,  as 
heretofore  stated,  on  the  right  of  way  of  the  Iron  Mountain  and  has 
ample  sidetrack  facilities. 

The  ostensible  object  and  purpose,  as  stated  by  the  railroad  com- 
panies, in  leasing  the  mill  and  elevator  at  Argenta  to  Bimch  were  to 
supply  free  elevator  facilities  in  the  vicinity  of  Little  Kock  for  the 
use  and  benefit  of  the  grain  shippers  over  their  lines.  As  a  part  of  the 
consideration  for  the  lease  Bunch  agreed  to  receive  and  handle,  without 
cost  and  without  discrimination,  all  the  grain  tendered  to  him  by 
other  shippers  for  elevation  or  storage.  That,  however,  has  not 
been  the  use  actually  made  of  it.  In  one  or  two  instances  damaged 
com  has  been  received  and  handled  at  the  Bunch  elevator  for  the 
railroad  company ;  and  after  the  Cunningham  plant  was  destroyed  by 
fire  a  few  carloads  of  ^ain  were  stored  for  that  company,  not  free  of 
charge,  however,  but  at  an  agreed  compensation  the  amount  of  which 
does  not  appear  of  record.  Aside  from  these  instances  the  record  does 
not  show  that  any  grain  not  owned  by  Bunch  has  ever  been  received 
for  storage  or  treatment  in  the  Argenta  elevator.  We  are  wholly 
unable  to  find  that  in  actual  practice  the  mill  and  elevator  have  been 
operated  by  Bunch  for  the  use  of  the  public,  and  we  incline  to  the 
view  that  it  was  never  the  real  object  of  the  arrangement  to  make 
them  available  to  shippers  generally  as  a  public  mill  and  elevator. 

The  wrong  in  the  situation  lies  in  the  fact  that  T.  H.  Bunch  is 
a  grain  dealer  who  buys,  mills,  and  sells  com  in  active  competi- 
tion with  the  complainant  and  other  traders.  He  does  not  operate 
a  public  elevator,  and  his  plant  is  in  no  real  sense  a  transportation 
or  terminal  facility  of  the  railroad  company,  but  has  been  and  is  con- 
ducted wholly  in  his  private  interest  He  is  a  shipper  over  the  lines 
of  the  defendants  and  in  that  capacity,  as  we  find  from  the  record, 
is  unlawfully  benefited  by  the  arrangement  and  unduly  preferred 
over  other  shippers. 

In  addition  to  furnishing  Bunch  with  the  mill  at  Argenta  and  the 
free  elevator  in  which  his  own  grain  is  hauled,  the  principal  defend- 
ant for  about  a  year  paid  him  an  allowance  of  1^  cents  per  100  pounds 
for  elevating  his  own  grain.  It  did  this  under  a  tariff  filed  with  the 
Commission  in  September,  1905,  providing  for  such  an  allowance  on 
grain  handled  in  the  ^^  Little  Bock  elevator  on  the  Iron  Mountain 
tracks."    Obviously  a  tariff  so  worded  can  not  be  construed  as 
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authorizing  an  allowance  on  grain  passing  through  the  Bunch  ele- 
vator At  Argenta.  It  is  not  necessary,  however,  to  examine  further 
into  that  matter  in  this  proceeding,  for  it  appears  that  no  aUowance 
has  been  paid  to  Bunch  for  the  elevation  of  grain  at  Argenta  since 
July  1,  1906,  when  that  tariff  was  canceled.  The  complainant,  on 
the  other  hand,  has  received  no  allowance  at  any  time  on  grain 
bandied  through  its  elevator  in  the  city  of  Little  Rock.  It  is  said 
that  the  tariff  authorizing  the  elevation  allowances  was  not  openly 
posted  as  required  by  law,  but  was  issued  secretly. 

While  the  allegations  of  the  petition  with  respect  to  the  payment 
of  rebates  to  Bunch  at  and  shortly  prior  to  the  date  of  its  filing  are 
not  sustained  by  competent  testimony,  as  heretofore  stated,  it  is  im- 
portant to  note  that  the  defendant  companies,  their  traffic  manager, 
and  T.  H.  Bunch  pleaded  guilty  to  indictments  returned  against 
them  in  the  district  court  of  the  United  States  for  the  eastern  district 
of  Arkansas  and  were  severely  fined,  the  latter  for  receiving>and  the 
former  for  giving  unlawful  rebates  as  far  back  as  July,  1905,  and 
as  recently  as  February,  1907.  The  rebates  proved  in  those  criminal 
proceedings  were  made,  as  we  are  advised,  in  the  form  of  direct 
departures  from  the  published  grain  rates,  and  additional  rebates 
appear  to  have  been  effected  through  the  payment  to  Bunch  of  un- 
authorized elevation  allowances.  These  matters  are  referred  to  here 
only  for  the  purpose  of  emphasizing  the  illegality  of  the  whole 
relation  that  has  from  the  beginning  existed  between  the  Bunch 
interests  and  the  defendants. 

The  defendants  must  have  known  and  intended  from  the  outset 
that  the  erection  and  leasing  of  the  elevator  to  Bunch  would 
result,  as  in  practice  it  did,  in  an  unjust  and  unlawful  discrimination 
against  other  dealers  and  shippers  of  grain.  The  evidence  leaves 
no  room  for  seriously  doubting  that  an  unlawful  preference  in 
favor  of  Bunch  was  contemplated  when  the  arrangement  was  en- 
tered into.  The  defendants  could  not  lawfuUy  furnish  an  elevator 
for  Bunch  as  a  shipper  unless  they  stood  ready  at  the  same  time 
to  build  the  same  kind  of  elevators  for  competing  dealers  at  Little 
Rock,  or  took  the  steps  necessary  to  give  to  all  shippers  free  access 
to  and  use  of  the  one  they  had  erected  for  Bunch.  For  financial 
and  other  reasons,  the  carriers  could  not  build  and  lease  elevators  to 
all  the  shippers  at  Little  Rock  and  Argenta,  and  Bunch  did  not^ 
or  under  the  provisions  of  his  lease  would  not,  permit  any  other 
shipper  to  have  the  use  of  the  Argenta  elevator.  He  operated  the 
elevator  for  himself  exclusively  and  refused  to  permit  the  shipping 
public  to  use  it  for  the  storage  or  treatment  of  their  grain,  and  it 
may  fairly  be  assumed  that  the  defendants  were  aware  that  this  was 

his  practice. 
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It  must  be  observed  that  the  defendants  have  refused  to  enter  into 
any  similar  arrangement  with  the  complainant  and  other  grain  deal- 
ers. Before  the  construction  of  its  new  plant,  the  Cunningham  C!om- 
pany  negotiated  with  the  defendants  for  the  leasing  of  an  elevator 
and  an  agreement  was  drawn  up  by  the  defendants  which  ran  irom 
year  to  year  only  and  provided  that  on  short  notice  the  carriers  might 
oust  the  lessee  for  various  causes.  The  Cunningham  Company  natu- 
rally felt  that  it  could  not  enter  into  the  undertaking  on  any  such 
unfavorable  terms.  Some  time  during  the  year  1906  the  complainant 
applied  to  the  Iron  Mountain  for  a  lease  of  ground  on  its  right  of 
way  upon  which  to  construct  a  mill  and  elevator  and  was  offered  a 
<Mie-year  lease,  which  of  course  it  could  not  accept. 

Although  Argenta  and  Little  Rock  seem  at  one  time  to  have 
been  embraced  in  one  government,  they  have  for  some  years  been 
separate  municipalities.  Moreover,  the  railroads  in  making  up  their 
tariffs  have  named  rates  to  both  places,  and  the  law  therefore  re- 
quired them  to  observe  their  rates  to  and  from  each  place.  For 
Uiis  reason,  as  heretofore  intimated,  a  tariff  providing  for  an  allow- 
ance to  the  Little  Rock  elevator  would  not  justify  the  payment  of 
an  allowance  to  an  elevator  at  Argenta.  Nevertheless  the  two  com- 
munities are  so  close  geographically  as  to  form  in  many  respects  one 
commercial  center,  and  privileges  and  advantages  accorded  to  the 
Bunch  interests  at  Argenta  would  necessarily  affect  the  complainant 
and  other  dealers  and  shippers  of  grain  at  Little  Rock  to  whom  they 
were  denied.  We  therefore  find  that  the  arrangement  between  the 
defendants  and  the  Bunch  interests  at  Argenta  from  the  beginning 
has  actually  worked  a  preference  on  the  one  hand  and  a  gross  dis- 
crimination on  the  other.  Bunch,  as  a  dealer  in  and  shipper  of  grain, 
has  received  an  immense  advantage  as  the  result  of  having  the  free 
use  of  a  modem  mill  and  a  large  elevator,  fully  equipped.  He  has 
been  able  to  conduct  a  large  business  on  a  small  capital,  having  no 
considerable  amount  invested  in  his  plant;  and  his  opportunity  to 
make  money  in  the  handling  of  grain  has  been  so  much  greater  than 
that  of  any  other  dealer  in  Little  Rock  that  he  is  almost  able  to 
monopolize  the  business. 

On  the  part  of  the  defendants  it  is  contended  that  a  bona  fide  effort 
is  being  made  to  oust  Bunch  and  to  cancel  the  arrangement,  an  action 
of  ejectment  having  been  brought  in  the  state  court  shortly  after  the 
filing  of  the  complaint  herein.  Whether  such  a  proceeding  is  an  ap- 
propriate one  or  is  being  conducted  in  good  faith  we  are  not  called 
upon  to  say.  The  sole  question  for  us  to  determine  is  whether  the 
arrangement  resulfe  in  an  unlawful  preference  in  favor  of  Bunch  and 
an  unjust  discrimination  against  other  grain  dealers.  Neither  in 
the  testimony  offered  on  behalf  of  the  defendants  nor  in  their  printed 
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argument  do  we  observe  anything  that  justifies  their  course  of  action 
in  this  matter  or  that  legally  sanctions  their  relations  with  Bunch; 
and  on  the  whole  record  we  find  that  the  arrangement  results  in  an 
undue  preference  on  the  one  hand  and  an  unjust  discriminati(m  on 
the  other.  The  contract  upon  which  Bunch  rests  his  right  to  the  free 
use  of  the  railroad's  facilities  or  property  has  been  discriminatory 
from  the  beginning.  The  act  to  regulate  commerce  as  it  was  in  force 
at  the  time  the  undertaking  was  entered  into  prohibited  all  unjust 
discriminations.  The  agreement  therefore  was  unlawful  and  void 
ab  initio.  The  general  principles  underlying  our  decision  in  Eichen- 
herg  v.  Southern  Pacific  Co.^  14  I.  C.  C.  Rep.,  250,  are  equally  ap- 
plicable here.  That  one  shipper  may  not  enjoy  at  the  hands  of  a 
carrier  advantages  that  are  denied  to  other  shippers  is  a  principle 
asserted  in  the  act  throughout  its  various  provisions,  and  has  been 
consistently  enforced  by  us  in  numerous  reported  cases  that  are 
familiar  to  all  and  therefore  need  not  be  cited  here. 

An  order  will  be  entered  requiring  the  defendants  to  cease  and  de- 
sist from  the  continued  performance  of  their  contract  with  Bundi 
and  the  practices  herein  found  to  be  unlawful 
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No.  2502. 
iETNA  POWDER  COMPANY 

V. 

CHICAQO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY. 


Submitted  June  7,  2909,    Decided  November  W,  1909, 


The  defendant's  l.c.l.  rate  on  gunpowder  in  quantities  of  less  than  10,000  pounds  was 
twice  the  first  class  rate,  while  on  shipments  exceeding  10,000  pounds  the  single 
first  class  rate  applied;  Held,  That  a  chaige  on  complainant's  shipments  of  less 
than  6,000  pounds  that  exceeds  the  charges  assessable  on  an  l.c.l.  shipment  of  the 
same  commodity  of  10,000  pounds  is  unreasonable.    Reparation  awarded. 

A.  G.  Fay.  for  complainant. 
William  'EUis  for  defendant. 

Report  of  the  Commission. 

Hablan,  Commissioner: 

During  the  months  of  May,  June,  and  July,  1907,  eight  carloads  of 
gunpowder  were  shipped  by  the  complainant,  the  iEtna  Powder  Com- 
pany, from  Chicago  to  Green  Bay,  ShuUsburg,  and  Platteville,  in  the 
state  of  Wisconsin.  Each  car  contained  something  less  than  6,000 
poimds  of  gunpowder,  but  under  tariffs  of  .the  defendant  then  in 
effect  charges  were  assessed  at  twice  the  first  class  rate  upon  the 
actual  weight  of  each  shipment.  Had  the  shipments  weighed  more 
than  10,000  pounds,  but  less  than  20,000  pounds,  the  single  first 
class  rate  would  have  been  charged.  The  complainant  was  there- 
fore compelled  to  pay  on  less  than  6,000  pounds  more  than  it  would 
have  been  required  to  pay  under  the  effective  tariffs  had  each  ship- 
ment weighed  10,000  pounds.  It  complains  of  this  rate  adjustment 
and  the  defendant  admits  that  the  complaint  is  well  founded.  By 
agreement  the  case  is  submitted  upon  the  pleadings  which  show, 
among  other  things,  that  on  January  12,  1909,  the  defendant  put  in 
effect  a  tariff  providing  that  shipments  of  gimpowder  weighing  less 
than  10,000  pounds  should  be  charged  twice  the  first  class  rate  on 
the  actual  weight,  the  aggregate  charges  not  to  exceed  the  charges 
on  10,000  i>ounds;  and  shipments  weighing  between  10,000  and  20,000 
poimds  should  be  charged  the  first  class  rate  on  the  actual  weight. 
We  may  fairly  assume  that  this  amendment  in  its  rates  was  made  by 
the  defendant  in  order  to  correct  the  obvious  inequality  imder  the 
tariff  theretofore  in  effect. 
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We  find  that  the  rates  charged  on  the  shipments  in  question  were 
excessive  to  the  extent  that  they  exceeded  the  amounts  that  would 
have  been  assessable  under  the  new  tariff.  We  also  find  that  the 
complainant  is  entitled,  on  that  basis,  to  reparation  in  the  amount 
of  $05.28,  with  interest,  and  it  will  be  so  ordered.  As  the  complaint 
involves  a  relation  between  the  rates  on  shipments  of  less  than  10,000 
pounds  and  the  rates  on  shipments  of  10,000  pounds  and  over,  and 
the  defect  in  that  relation  has  already  been  corrected,  no  order  con- 
trolling the  rate  for  the  future  seems  to  be  required. 


No.  2818. 
CENTRAI^  COMMERCIAL  COMPANY 

V. 

ATCHISON,   TOPEKA  &  SANTA    FE    RAILWAY  COMPANY 

ET  AL. 


Submitted  Stpttmher  4,  1909,    Decided  November  tS,  1909. 


Rate  of  88  centa  per  100  pounds  on  liquid  aspbaltum  from  Caney,  Kads.,  to 
Minneapolia,  Minn.,  held  unreasonable  and  the  rate  for  the  future  fixed  at  19} 
cents.    Reparation  awarded. 

W.  F.  Krohn  for  complainant 

T.  J.  Norton  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

WiUiam  Ellis  for  Chicago, Milwaukee  &  St. Paul  Railway  Company. 

Report  of  the  Commission. 

IIablan,  Commissioner: 

Upon  a  shipment  of  liquid  asphaltum  weighing  71,220  pounds, 
made  by  the  complainant  on  June  2,  1908,  from  Caney,  in  the  state 
of  Kansas,  to  Minneapolis,  in  the  state  of  Minnesota,  the  charges 
collected  agj^ejjatod  $270.64,  based  upon  a  published  rate  of  38 
cents  per  100  pounds.  At  the  same  time  there  was  in  effect  from 
Coffeyville,  Chanute,  Erie,  and  other  points  in  the  immediate  vicinity 
of  Caney,  a  rate  to  the  same  destination  of  19J  cents  per  100  poimds, 
and  this  rate  on  October  1,  1908,  was  also  made  effective  from  Caney. 

Upon  the  admission  of  the  defendants  that  the  rate  charged  was 

imreasonable  to  the  extent  that  it  exceeded  19}  cents,  we  so  find. 

An  order  may  be  entered  awarding  reparation  on  that  basis,  with 

interest,  and  requiring  the  maintenance  of  that  rate  for  the  usual 

period  of  time. 
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No.  2160 

LAUTZ  BROTHERS  &  COMPANY,  INCORPORATED, 

V. 

LEHIGH  VALLEY  RAILROAD  COMPANY  ET  AL. 


Submitted  July  20,  1909,    Decided  November  24,  1909, 


Class  rates  from  Buffalo,  N.  Y.,  to  certain  points  on  the  line  of  the  Delaware  de 
Hudson  Company  north  of  Whitehall,  N.  Y.,  were  increased  for  the  purpose 
of  removing  a  discrimination  which  existed  in  favor  of  Buffalo  as  compared 
with  points  east  thereof.  Complaint  alleges  that  to  increase  the  rates  was 
unreasonable.  The  rates  are  not  complained  of  as  unreasonable  per  se. 
These  rates  are  blanketed  over  a  considerable  territory  of  origin  and  again 
over  a  considerable  territory  of  distribution ;  Held,  That  disruption  of  such 
grouping  would  be  unwarranted.      Complaint  dismissed. 

C.  D.  Coyle  for  complainant 

Kenefick^  Cooke  <&  Mitchell  for  Lehigh  Valley  Railroad  Company. 
Lewis  E.  Carr  and  John  E.  JiiacLean  for  Delaware  &  Hudson 
Company. 

Report  of  the  Commission. 

Clark,  Commissioner: 

Complainant  corporation  manufactures  common  soap  and  washing 
powder  at  Buffalo,  N.  Y.  Part  of  its  field  for  the  sale  of  such  articles 
is  along  the  line  of  defendant  Delaware  &  Hudson  Company  north  of 
Whitehall,  N.  Y. 

Common  soap  and  washing  powder  are  classified  as  fifth  class  in 
carloads,  and  less-than-carload  shipments  are  subject  to  Official 
Classification  Rules  28  and  26.  These  rules  make  reference  to  the 
third  and  fourth  classes,  and  therefore  the  rates  that  affect  the  com- 
plainant are  those  for  the  third,  fourth,  and  fifth  classes. 

On  November  9,  1908,  defendants  increased  their  class  rates. from 
Buffalo  to  points  north  of  Whitehall,  the  increases  being  2.5  cents 
per  100  pounds  on  the  third  and  fourth  classes  and  2  cents  on  the  fifth 
class.    These  increases  are  the  subject  of  this  complaint. 

In  the  five  months  previous  to  the  date  of  the  advance  in  the  rates 
complainant  shipped  1,131  boxes  of  soap  and  washing  powder  to 
points  north  of  Whitehall,  and  in  the  five  months  subsequent  to  that 
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date  2,575  boxes.  It  appears  that  on  complainant's  shipments  during 
the  five  months  following  the  advance  in  rates  the  additional  freight 
charges  did  not  exceed  $60. 

While  complainant  is  interested  only  in  the  three  class  rates  men- 
tioned, its  complaint  includes  the  full  series  of  class  rates,  alleges 
that  the  advance  is  unreasonable,  and  prays  that  the  rates  in  effect 
immediately  prior  to  November  9, 1908,  be  restored. 

Prior  to  the  advance  the  class  rates  from  Boston  and  New  York 
to  the  points  in  question  were  practically  equal  to  the  rates  from 
Buffalo.  The  distance  to  Whitehall  from  Bost<Hi  is  about  280  miles; 
from  New  York  about  221  miles;  and  from  Buffalo  about  420  miles. 
The  short  line  between  Buffalo  and  Whitehall  is  via  the  New  York 
Central  and  the  Delaware  &  Hudson.  No  through  rates  have  ever 
been  established  via  this  short  line.  The  local  rates  based  upon 
Schenectady  have  been  charged,  and  these  have  always  exceeded  the 
rates  complained  of.  Until  recently  no  joint  through  class  rates 
have  applied  to  the  points  in  question  via  the  Erie,  the  Delaware, 
Lackawanna  &  Western,  and  the  Lehigh  Valley  railroads  in  connec- 
tion with  the  Delaware  &  Hudson.  The  rates  were  constructed  from 
joint  class  rates  ranging  from  44  to  15  cents  per  100  pounds  to  White- 
hall, N.  Y.,  plus  the  Delaware  &  Hudson  locals  beyond.  In  all  cases 
those  rates  exceeded  those  now  complained  of.  In  1905  and  1906 
these  carriers  established  joint  through  class  rates  to  points  north  of 
Whitehall  equal  to  the  previously  existing  rates  to  WhitehalL  Dur- 
ing all  this  time  the  Pennsylvania  Railroad,  in  connection  with  the 
Delaware  &  Hudson,  had  charged  through  class  rates  between  the 
points  in  question  equal  to  those  now  complained  of. 

The  reason  for  this  increase,  as  stated  by  the  defendants,  was  not 
that  the  Pennsylvania  was  charging  those  rates,  but  for  the  purpose 
of  harmonizing  the  Buffalo  rates  with  the  rates  from  points  east  of 
Buffalo  to  the  same  points  of  destination,  and  thus  removing  a  dis- 
crimination in  favor  of  Buffalo.  These  same  rates  are  now  in 
effect  from  points  on  the  Erie  and  the  Delaware,  Lackawanna  A 
Western  as  far  east  as  Bergen  Junction,  N.  J.;  from  points  on  the 
Lehigh  Valley  as  far  east  as  Bayonne,  N.  J. ;  and  from  points  on  the 
Pennsylvania  to  and  including  Newark,  N.  J.  An  order  granting 
the  relief  prayed  for  in  this  complaint  would  favor  Buffalo  as  against 
all  these  points  which  now  have  the  same  class  rates,  and  from  whidi 
no  complaint  has  come. 

The  rates  complained  of  have  been  established  for  the  purpose  of 
eliminating  an  apparent  discrimination,  and  on  the  record  we  would 
not  be  justified  in  disrupting  this  group  s}'stem  of  rates.  The  rates 
were  not  alleged  to  be  unreasonable  per  se  and  no  testimony  was 
offered  in  that  respect.     The  complaint  will  be  dismissed. 
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No.  2138. 
MUSKOGEE  TRAFFIC  BUREAU 

V. 

THE  ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COM- 
PANY ET  AL. 


Submitted  August  SO,  1909,    Decided  November  24,  1909. 


Complaint  alleges  unjnst  discrimination  against  Muskogee,  Okla.,  in  favor  of 
Fort  Smith,  Ark.,  In  that  rates  on  salt  from  Kansas  salt-prodncing  points 
were  lower  to  Fort  Smith  than  to  Muskogee.  Subsequently  to  the  filing  of 
complaint  the  rates  were  made  the  same  to  Fort  Smith  and  Muskogee, 
resulting  In  substantial  reduction  in  the  rate  to  Muskogee.  This  change, 
together  with  other  readjustments  of  salt  rates  in  that  territory,  have  not 
been  in  effect  long  enough  to  demonstrate  their  effect.  It  appears  that  the 
effect  has  been  and  must  be  advantageous  to  Muskogee.  The  rates  from  a 
considerable  territory  of  production  are  blanketed  and  substantial  equality 
between  producing  points  and  markets  is  so  established.  Ck)mplainant's 
contention  for  rates  based  solely  upon  distance  can  not  be  sustained. 
Complaint  dismissed. 

Roach  db  Bradley,  by  Chris  M.  Bradley  and  R.  D.  Sangater^  for 
complainant. 

E.  B.  Peirce  for  Chicago,  Rock  Island  &  Pacific  Railway  Company ; 
St  Louis  &  San  Francisco  Railroad  Company;  and  Union  Pacific 
Railroad  Company. 

B.  M.  Flippin  and  K.  M.  Wharry  for  Missouri  Pacific  Railway 
Company  and  St.  Louis,  Iron  Mountain  &  Southern  Railway  Com- 
pany. 

R.  W.  Hockaday  for  Missouri,  Kansas  &  Texas  Railway  Company. 

Edgar  A,  de  Meulea  for  Midland  Valley  Railroad  Company. 

Report  of  the  Commission. 

Clabk,  Commissioner: 

This  complaint,  brought  by  a  voluntary  association  of  shippers, 

alleges  that  the  rate  of  22§  cents  per  100  pounds  on  all  kinds  of  salt, 

carloads,  from  Kansas  salt-producing  points  to  Muskogee,  is  unjust, 
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unreasonable,  and  discriminatory  as  compared  with  ttie  rate  of  15 
cents  to  Fort  Smith,  Ark.,  on  the  same  conmiodity  from  the  same 
points. 

For  the  reason  that  on  an  average  of  all  routes  Fort  Smith  is  84 
miles  farther  distant  than  Muskogee  from  points  of  origin,  the  prayer 
is  that  Muskogee  be  given  a  difference  in  rate  under  Fort  Smith  of  3 
cents  per  100  pounds. 

Not  all  of  the  defendants  participate  in  the  joint  through  rates. 
Generally  speaking,  the  correctness  of  the  rates  was  not  denied  but 
many  of  the  defendants  set  forth  that  at  the  time  of  answering  a 
readjustment  of  the  rates  was  in  contemplation.  Effective  May  1, 
1909,  the  rate  on  salt,  carloads,  minimum  weight  30,000  pounds, 
from  Kansas  points  to  Muskogee  and  to  Fort  Smith,  was  made  the 
same,  19  cents  per  100  pounds.  Complainant,  however,  insists  that 
Muskogee  is  entitled  to  a  lower  rate  than  Fort  Smith,  and  that  con- 
tention being  combated  by  defendants  the  issue  of  relative  adjustment 
is  made. 

Complainant's  principal  witness,  its  manager,  testified  that  the 
strength  of  its  contention  for  lower  rate  was  the  difference  in  dis- 
tance from  producing  points  to  Fort  Smith  and  Muskogee.  A  state- 
ment was  put  in  evidence  giving  the  distances  and  the  rates  per  ton 
per  mile  from  Hutchinson,  Kans.;  Detroit,  Mich.;  and  St.  Louis  to 
Muskogee,  and  similar  information  from  the  same  points  to  p<Hnt8 
in  Kansas,  Nebraska,  Missouri,  and  Iowa,  from  which  comparisons 
it  was  shown  that  if  the  same  bases  per  ton  per  mile  were  applied  to 
the  distance  from  Hutchinson  to  Muskogee,  the  rate  would  range  from 
6.1  cents  to  16.9  cents  per  100  pounds. 

A  statement  was  introduced  showing  the  value  per  ton  at  point  of 
origin,  the  distance  rate,  and  the  rate  per  ton  per  mile  on  salt,  cement, 
common  brick,  coal,  lumber,  and  wheat  from  producing  points  to 
Little  Itock,  Fort  Smith,  Muskogee,  and  Oklahoma  City  as  evi- 
dentiary of  the  unreasonableness  of  the  rate  complained  of.  To  indi- 
cate the  comercial  importance  of  Muskogee  a  tonnage  statement  was 
submittod  showing  the  amount  of  freight,  in  pounds,  received  at  and 
forwarded  from  that  point  for  the  years  1900  to  1908,  both  inclusive. 
The  figures  for  1908  are— received,  810,006,421;  forwarded, 
836  010,818:  total,  1,146,223^67,  over  ten  times  more  than  in  1900. 

Witnesses  representing  wholesale  grocery  houses  located  in  Mus- 
kogee, with  an  aggregate  capital  stock  of  $670,000,  were  of  the 
opinion  that  the  rate  to  Muskogee,  based  on  mileage,  should  be  lower 
than  that  to  Fort  Smith.  None  of  them  could  testifv  as  to  the  effect 
on  Muskogee  as  compared  with  Fort  Smith  of  the  present  adjust- 
ment of  rates,  as  it  had  been  in  effect  but  three  weeks  at  the  time 
of  the  hearing  and  the  salt  season  was  practically  over,  but  they  felt 
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that  it  had  materially  benefited  Muskogee.  In  addition  to  the  differ- 
ence in  distance,  all  of  these  witnesses  referred  as  a  basis  for  their 
opinicm  to  the  fact  that  commodity  rates  to  Fort  Smith  from  points 
east  of  the  Mississippi  River,  where  the  distance  was  less  than  to 
Muskogee,  were  lower,  and  they  therefore  thought  that  on  any  com- 
modity coming  from  the  West,  Northwest,  or  Southwest  Muskogee 
should  be  given  consideration  similar  to  that  received  by  Fort  Smith 
on  commodities  from  the  North  and  East.  In  other  words,  while 
admitting  that  under  current  salt  rates  Muskogee  and  Fort  Smith 
are  on  a  parity,  on  in  and  out  rates,  the  latter's  advantage  on  other 
commodities  from  other  points  of  origin  should  be  offset,  in  part  at 
least,  by  giving  Muskogee  an  advantage  in  salt  rates,  taking  its  lesser 
distance  into  consideration.  One  of  these  witnesses  testified  that  his 
firm  had  houses  located  at  Muskogee,  McAlester,  Coalgate,  and 
Durant.  By  thus  locating  at  different  points  their  goods  are  laid 
down  in  carloads  nearer  the  final  points  of  destination  to  which  they 
are  distributed. 

It  appears  that  Kansas  salt  comes  in  keen  competition  with  Michi- 
gan salt,  and  that  when  the  rates  are  the  same  the  latter  is  preferred. 
Under  the  previous  adjustment  of  rates  Kansas  salt  could  not  com- 
pete with  Michigan  salt  at  Muskogee.  The  secretary  of  the  Carey 
Salt  Company,  manufacturers  of  salt  at  Hutchinson,  Kans.,  testified 
that  rates  on  salt  had  been  in  an  unsettled  condition  for  some  time; 
that  recent  changes  had  been  made,  and  that  he  was  unable  to  say  what 
effect  they  would  have.  He  had  no  complaint  to  make  as  to  the  rates, 
his  sole  care  being  that  they  should  be  adjusted  so  as  to  enable  his 
ocHnpany  to  sell  the  salt.  He  had  no  opinion  as  to  whether  the  rates 
were  right  or  wrong,  but  said  that  he  would  not  want  to  have  produc- 
ing points  in  Kansas  that  are  nearer  to  Oklahoma  points  given  a  lower 
rate  on  that  account.  The  cause  of  the  difference  in  rates  to  Fort 
Smith  and  Muskogee  at  the  time  complaint  was  filed  is  not  disclosed 
by  the  evidence.  It  is  suggested  that  as  Fort  Smith  is  located  on 
the  Arkansas  Biver  its  adjustment  was  due  to  its  having  been  in  the 
early  days  considered  a  gateway  to  a  large  territory  with  its  rates 
controlled  by  water  competition.  Muskogee  is  near  Fort  Gibson,  also 
on  the  Arkansas,  and  the  statement  was  made  by  counsel  for  com- 
plainant that  the  Government  formerly  brought  to  that  point  by 
boat  over  $5,000,000  worth  of  freight  a  year,  and  that  the  river  is 
now  navigable  to  that  point. 

The  15-cent  rate  to  Fort  Smith  was  a  terminal  rate  and  did  not 
apply  to  near-by  points.  Under  the  readjustment  the  rates  to  such 
near-by  points  were  reduced.  It  is  apparent  that  the  carriers  have 
recognized  the  changed  conditions  in  the  territory  in  which  Fort 
Smith  and  Muskogee  are  located,  have  taken  into  consideration  the 
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effect  of  the  advent  of  new  lines  and  the  phenomenal  growth  of  some 
of  the  towns,  and  have  made  numerous  changes  in  rates.  The  posi- 
tion  of  defendants  is  that  the  best  possible  adjustment  has  been  made, 
and  that  considering  the  fact  that  the  rates  are  blanketed  from  a  large 
producing  area  to  a  wide  consuming  section  they  are  now  on  a  fair 
and  equitable  basis. 

During  the  year  1908  there  was  consumed  in  or  distributed  from 
Muskogee  60  carloads  of  salt,  35  of  which  came  from  Kansas,  15  from 
Michigan,  and  10  from  other  points.  This,  however,  does  not  take 
into  consideration  what  are  termed  "drop  shipments; "  that  is<,  salt 
sold  by  Muskogee  jobbers  and  shipped  from  points  of  production 
direct  to  purchasers  at  points  other  than  Muskogee.  Under  the 
present  adjustment  the  rates  on  salt  from  Michigan  points  are  to 
Fort  Smith  29J  cents  and  to  Muskogee  31  cents  per  100  pounds.  The 
rates  from  St.  Louis  to  Fort  Smith  and  Muskogee  are  the  same, 
although  Muskogee  is  40  miles  farther  distant. 

Prior  to  the  recent  readjustment  of  rates  the  Santa  Fe  system  had 
rates  on  salt  from  Anthony,  Hutchinson,  Eangman,  Lyons,  and  Ster- 
ling, Kans.,  via  Arkansas  City,  Kans.,  to  stations  on  the  Midland 
Valley  Railroad  as  follows:  To  Hardy,  17  miles  from  Arkansas  City, 
18  cents;  to  all  stations  from  Wheeler  to  Haskell,  146  miles  from 
Arkansas  City,  20  cents;  to  all  stations  from  Muskogee  to  Maney 
Junction,  257  miles  from  Arkansas  City  and  16  miles  from  Fort 
Smith,  22 J  cents;  to  Fort  Smith,  15  cents;  and  to  Hackett,  Ark.,  19 
miles  l)evond  Fort  Smith,  to  Hartford,  30  miles  beyond,  20  cents. 
Under  the  readjustment  Hardy  retained  its  former  rate,  the  rate  to 
all  stations  from  Frankfort  to  and  including  Fort  Smith  was  changed 
to  19  cents,  and  to  the  stations  beyond  to  20  cents.  So  it  will  be  seen 
that  on  the  Midland  Valley  the  blanketing  of  the  rate  of  19  cents 
covers  stations  back  234  miles  from  Fort  Smith.  Under  the  previous 
adjustment  the  rate  to  Fort  Smith  was  unique  and  out  of  line. 

Complainant's  chief  witness  testified  that  he  had  closed  his  eyes 
to  every  condition  and  all  circum^^tances  except  those  relating  to 
the  situation  as  between  Fort  Smith  and  Muskogee.  The  Commis- 
sion's vision,  however,  must  not  be  so  restricted.  The  whole  adjust- 
ment  from  points  of  production  to  ix)ints  of  destination  must  be 
viewed.  As  has  so  often  been  said,  distance  is  an  important,  but  not 
necessarily  a  controlling,  factor  in  rate  questions.  AVhether  or  not 
it  is  conclusive  depends  uimmi  the  fact^  in  the  case.  On  a  strict  per- 
ton-pi^r-niile  adjustment  Muskogee  would  he  entitled  to  a  lower  rate 
than  Fort  Smith  via  the  lines  of  some  defendants  and  as  to  other 
defendants  the  opposite  would  Ik?  true.  It  was  admitted  at  the  hear- 
ing that  complainant  was  not  justified  in  asking  a  lower  rate  to 

*'"«?kogoe  than  to  Fort  Smith  via  the  Rock  Island  and  Frisco  lines 
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for  the  reason  that  via  those  lines  there  is  practically  no  difference 
in  distance.  On  that  basis  also  many  places  located  nearer  to  the 
points  of  production  would  be  entitled  to  lower  rates  than  would 
Muskogee,  and  rates  from  points  of  production  to  Muskogee  would 
increase  as  the  distance  from  such  points  increased.  The  present 
free  competition  between  the  producing  points  would  be  destroyed. 
Per-ton-per-mile  comparisons  are  often  helpful  in  reaching  a  con- 
clusion in  respect  to  the  reasonableness  of  rates,  but  to  take  that  as 
the  sole  test  would  be  a  scrutiny  from  the  narrowest  view  point 
which  would  deny  consideration  to  many  other  potent  and  frequently 
controlling  forces  which  must  be  given  due  weight  in  a  proper 
determination. 

Guatin  v.  A.,  T.  <&  S.  F.  Ry.  Co.,  8  I.  C.  C.  Rep.,  277;  Farrar 
V.  Southern  Ry.  Co.,  11  I.  C.  C.  Rep.,  640;  Dallas  Freight 
Bureau  v.  G.  C.  &  S.  F.  Ry.  Co.,  12  I.  C.  C.  Rep.,  223;  Wilhoit 
Y.  M.,  K.  cfe  T.  Ry.  Co.,  12  I.  C.  C.  Rep.,  138;  Topeka  Banana  Deal- 
era*  A880.  V.  S.  L.  <&  S.  F.  R.  R.  Co.,  13  I.  C.  C.  Rep.,  631 ;  Bumham, 
Hanna,  Hunger  Co.  v.  C,  R.  I.  <&  P.  Ry.  Co.,  14  I.  C.  C.  Rep., 
313 ;  Monroe  Progressive  League  v.  S.  L.,  I.  M.  (6  S.  Ry.  Co.,  15  I.  C. 
C.  Rep.,  534. 

Whether  or  not  the  grouping  of  points  of  origin  or  points  of  desti- 
nation constitutes  undue  or  unjust  discrimination  must  be  deter- 
mined from  the  facts  in  each  case.  Imperial  Coal  Co.  v.  P.  <&  L.  E. 
R.  R.  Co.,  2  I.  C.  C.  Rep.,  618;  Mitchell  v.  A.,  T.  <&  S.  F.  Ry. 
Co.,  12  I.  C.  C.  Rep.,  324;  DesehBoettcher  Co.  v.  Kansas  City 
So.  Ry.  Co.,  12  I.  C.  C.  Rep.,  220. 

As  was  said  in  Bovaird  Supply  Co.  v.  A.,  T.  <&  S.  F.  Ry.  Co., 
13  I.  C.  C.  Rep.,  56,  a  system  of  group  rating  will  not  be  disturbed 
or  held  to  constitute  imdue  preference  or  unjust  discrimination  "  with- 
out proof  of  tangible  injury  resulting  to  the  complainant."  And  in 
Dallas  Freight  Bureau  v.  M.,  K.  <&  T.  Ry.  Co.,  supra,  "Any 
controversy  before  the  Commission  that  draws  in  question  the  rea- 
sonableness of  rates  to  a  particular  common  point  and  results  in  an 
order  requiring  a  change  of  rates  to  that  point  must  have  a  far-reach- 
ing effect.  A  complaint,  therefore,  which  seeks  a  reduction  of  rates 
to  a  particular  common  point  ought  to  be  presented  in  all  its  aspects 
and  receive  the  fullest  consideration  before  any  action  is  taken  by 
the  Commission." 

On  the  per-ton-per-mile  theory,  Anthony,  Kans.,  227  miles  from 
Muskogee,  as  compared  with  Ellsworth,  360  miles  from  that  point, 
should  be  given  the  advantage  which  its  shorter  distance  suggests. 
But  none  of  the  Kansas  salt-producing  p>oints  are  complaining  of  the 
group  rate  adjustment.    And,  with  the  exception  of  Muskogee,  none 
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of  the  numerous  points  of  destination  covered  by  the  blanket  rate 
are  complaining. 

Since  this  complaint  was  filed  the  rates  complained  of  have  been 
changed.  A  difference  of  7§  cents  per  100  pounds  in  favor  of  Fort 
Smith  has  been  removed  and  Muskogee  and  Fort  Smith  have  been 
placed  upon  a  parity.  What  the  final  or  full  effect  of  these  changes 
will  or  may  be  no  one  now  knows.  On  the  record  it  is  not  shown  that 
Muskogee  is  now  subjected  to  undue  prejudice  or  unjust  discrimina- 
tion. The  blanketing  of  the  rates  apparently  results  in  a  fair  aver- 
age rate  from  a  large  producing  area  to  a  large  ccmsuming  section. 
No  valid  reason  appears  for  differentiating  Muskogee  from  other 
points  to  which  these  rates  apply. 

It  follows  that  the  complaint  must  be  dismissed  and  it  is  so 

ordered. 
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No.  2588. 

CROSBY  &  MEYERS 

i\ 

GOODRICH  TRANSIT  COMPANY  ET  AL. 


Suhmitted  September  10, 1909.    Decided  November  2k,  1909. 


Carrier's  agent  unloaded  into  freight  house  a  carload  shipment  which  should  have 
been  delivered  without  additional  cost  at  warehouse  of  consignees.  Con- 
signees accepted  delivery  at  freight  house,  drayed  shipment  to  their  ware- 
house, and  demanded  from  carrier  refund  of  sum  equal  to  cost  of  such 
drayage;  Held,  That  consignees  should  have  insisted  upon  the  proper  de- 
livery provided  for  in  carrier's  tariff,  and  that  the  Commission  is  without 
authority  to  order  or  sanction  refund  in  the  case. 

Crosby  <&  Meyers^  for  complainants  in  person. 
Charles  B.  Hopper^  for  Goodrich  Transit  Company. 
O.  E,  Butterfield  for  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company. 

,  Report  of  the  Commission. 

Clark,  Commissioner: 

On  June  12,  1906,  complainants  forwarded  from  Kewaunee,  Wis., 
to  themselves,  care  of  Merchants'  Ice  &  Cold  Storage  Company,  Louis- 
viUe,  Ky.,  one  shipment  of  cheese  weighing  25,440  pounds,  and  an 
aggregate  charge  of  $80.87,  at  a  rate  of  30  cents  per  100  pounds,  was 
collected  thereon.  At  the  time  the  shipment  was  made  complainants 
arranged  to  have  it  delivered  to  the  warehouse  of  the  Merchants'  Ice 
&  Cold  Storage  Company  at  Louisville,  but  through  error  of  an  agent 
at  Chicago  of  defendant  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  shipments  for  other  consignees  were  loaded  into 
the  same  car,  and  the  agent  at  Louisville  unloaded  the  entire  carload 
at  the  freight  house.  Defendant  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company  admits  that  the  shipment  should  have 
been  delivered  at  the  warehouse  of  the  Merchants'  Ice  &  Cold  Storage 
Company  without  extra  charge,  and  that  it  refused  such  delivery  be- 
cause its  agent  there  misunderstood  the  obligations  of  the  carrier  as 
set  forth  in  its  published  tariffa    The  refusal  of  the  defendant  to 
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rier's  agent  again  loading  into  the  car  the  freight  which  he  had  im- 
properly and  unnecessarily  unloaded,  but  such  physical  exercise  on 
his  part  would  not  transgress  the  law  and  probably  would  not  occur 
the  second  time  in  the  same  place. 

There  are  many  instances  in  which,  because  of  congestion,  a  car- 
rier is  unable  to  deliver  carload  freight  promptly  at  sidings  and  ware- 
houses where  it  should,  under  the  tariffs,  be  delivered.  Surely  the 
Commission  would  have  no  right  to  assume  to  authorize  the  carrier  to 
pay  consignees  the  cost  of  drayage  on  shipments  which  consignees 
were  willing  to  dray  from  other  points  of  delivery. 

We  must  adhere  to  the  position  taken  and  the  views  expressed  in 
above  quotation,  and  it  foUows  than  an  order  should  be  entered  dis- 
missing this  ccHnplaint. 
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No.  2418. 

OLYMPIA  BREWING  COMPANY 

V. 

NORTHERN  PACIFIC  RAILWAY  COMPANY  ET  AL. 


No.  2471. 
SEATTLE  BREWING  &  MALTING  COMPANY 

V. 

NORTHERN   PACIFIC  RAILWAY  COMPANY  ET  AL. 


SubmilUd  September  IS,  1909,    Decided  November  f4, 1909, 


Rental  charge  of  $5  per  car  on  shipments  of  beer  from  Olympia  and  Seattle,  Wadi., 
to  points  in  California,  Nevada,  and  Arizona,  declared  unreasonable  and  un. 
justly  discriminatory.    Reparation  awarded. 

Wmiam  A,  Greene  for  complainants. 

George  T.  Reid  and  Charles  Donnelly  for  Northern  Pacific  Railway 
Company. 

John  W.  Roberts  and  J.  0.  Campbell  for  Tonopah  &  Ooldfield 
Railroad  Company. 

F.  C.  DiOard,  P.  F.  Dunne,  C.  W.  Durbrow,  and  W.  H.  Bogle  for 
Southern  Pacific  Company,  Maricopa  &  Phoenix  Railroad  Company, 
and  Nevada  &  California  Railway  Company. 

Report  of  the  Commission. 

Clark,  Commissioner: 

These  cases  were  heard  together,  and,  as  they  involve  the  same 
question,  will  be  considered  in  one  report. 

The  petition  in  case  No.  2418  was  filed  April  28,  1909,  and  alleges 
that  between  August  28,  1906,  and  February  5,  1909,  complainant 
shipped  from  Olympia,  Wash.,  to  various  points  in  the  state  of  Cali- 
fornia 141  cars  of  beer,  on  which,  in  addition  to  the  lawftd  tariff 
rate  for  transportation,  defendants  exacted  $5  upon  each  of  said  cars 
as  rental.  It  is  also  alleged  that  defendants  did  not  exact,  except  at 
Portland,  Oreg.,  a  like  charge,  or  any  rental  charge  whatsoever,  from 
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other  competing  brewing  companies  not  located  at  Puget  Soxmd 
points,  thereby  subjecting  complainant  to  imjust  discrimination  and 
giving  to  such  other  shippers  undue  preference. 

The  petition  in  case  No.  2471  was  filed  May  12,  1909,  and  is  simi- 
lar to  that  in  No.  2418,  except  that  the  shipments  were  from  Seattle 
to  various  points  in  Nevada,  Arizona,  and  California,  and  the  number 
of  cars  is  887.  Reparation  for  the  full  amoimt  of  the  rental  charge 
on  each  car  shipped  is  asked  in  both  cases. 

Defendant  Northern  Pacific  Railway  Company  answering  in  both 
cases  admitted  the  shipments  and  the  exaction  of  the  rental 
charge  of  $5  per  car.  It  also  admits  that  it  did  not,  during  said 
time,  make  a  like  rental  charge  on  such  cars  against  companies  not 
located  at  Puget  Soimd  points,  for  the  reason  that  the  owners  of  the 
cars  did  not  require  payment  of  such  rental  charge  on  them  when 
loaded  from  points  other  than  Puget  Sound  points.  It,  however, 
denies  that  the  rental  was  imjust  or  imreasonable  or  in  violation  of 
the  act,  and  states  that  the  rental  charge  collected  from  complain- 
ants was  paid  over  in  full  to  the  Armour  car  lines.  It  states  that 
previous  to  the  time  tarifl's  containing  provision  for  the  imposition 
of  rental  charge  became  effective  complainant  had  paid  a  like  rental 
charge  directly  to  the  Armour  car  lines. 

Defendants  Southern  Pacific  Company,  Maricopa. &  Phoenix  Rail- 
road Company,  and  Nevada  &  CaUfomia  Railway  Company  deny 
that  the  act  has  been  violated  in  any  particular  whatsoever. 

At  the  hearing  both  complaints  were  amended  to  include  addi- 
tional cars  shipped  within  two  years  from  the  dates  on  which  the 
complaints  were  filed. 

While  there  is  here  no  complaint  against  the  transportation  rates 
on  beer  in  carloads  between  the  points  of  shipment,  the  amount  of 
the  rate  is  of  interest  in  connection  with  the  diflSculty  which  the 
complainants  had  in  having  cars  furnished  to  them,  for  the  reason 
that  defendants  contend  that  the  rate  is  abnormally  low,  forced  by 
water  competition,  and  defendant  Northern  Pacific  Railway  Com- 
pany states  that  that  rate  did  not  and  does  not  justify  it  in  per- 
mitting its  own  cars  for  such  traffic  to  go  off  its  line. 

Complainants  stated  in  the  testimony  that  when  they  commenced 
shipping  beer  to  California,  Nevada,  and  Arizona  points  the  rate 
was  28  cents  per  100  pounds,  but  the  Commission  is  unable  to  verify 
this  from  its  records.  On  June  1,  1905,  the  rate  from  Seattle  to  San 
Francisco,  was  35  cents  per  100  pounds  and,  effective  May  7,  1906,  it 
was  reduced  to  30  cents  per  100  pounds.  During  the  period  from 
May  7  to  July  23,  1906,  it  appears  that  there  were  two  conflicting 
rates  on  file,  one  of  30  cents  and  one  of  35  cents.  The  30-cent 
rate  remained  in  effect  until  May  11,  1908,  when  it  was  advanced  to 
35  cents.    Statement  was  made  in  the  testimony  to  the  effect  that 
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some  of  the  above-mentioned  rates  applied  "between" — that  is, 
north  as  well  as  south  bound — but  the  records  of  the  Commission  do 
not  verify  the  testimony  in  that  respect.  It  is,  however,  understood 
that  defendants  reduced  the  rate  from  Puget  Sound  points  to  San 
Francisco  because  it  was  higher  than  the  rate  from  San  Francisco 
to  Puget  Sound,  and  that,  finally,  the  rates  were  made  the  same 
in  both  directions,  excepting  the  rental  charge  here  complained  of. 

The  Northern  Pacific  Railway  Company  did  not  consider  that  the 
rate  on  beer  to  southern  points  was  sufficient  to  justify  the  use  of  its 
refrigerator  equipment  beyond  its  own  rails,  as  it  had  not  more  than 
enough  to  supply  its  own  needs.  '  Therefore  complainants  being 
unable  to  secure  equipment  from  the  Northern  Pacific  and  the 
Southern  Pacific  had  not  sufficient  cars  to  meet  their  growing  trade. 

Complainant  Seattle  Brewing  &  Malting  Company  found  it  im- 
practicable to  provide  its  own  cars  and  ship  its  products  therein, 
for  the  reason  that  defendant  Southern  Pacific  Company  had  an 
exclusive  arrangement  with  the  Armour  car  lines  and  would  not  haul 
complainant's  equipment  and  pay  mileage  thereon.  Complainant 
therefore  entered  into  an  arrangement  with  the  Armour  car  lines 
for  the  furnishing  of  the  necessary  equipment.  There  is  indication 
in  the  record  to  the  effect  that  this  equipment  was  originally 
furnished  without  extra  rental  charge,  but  subsequently  a  con* 
tinuance  of  the  arrangement  was  made  dependent  upon  complain- 
ant's paying  an  extra  rental  charge  of  $5  per  car  per  trip.  Although 
protest  was  made  against  this  charge  for  the  use  of  refrigerator  cars 
it  was  continued. 

When  the  amended  act  to  regulate  commerce  became  effective, 
requiring  the  incorporation  in  tariffs  of  provision  for  any  charges 
which  in  anywise  changed,  affected,  or  determined  any  part  of  the 
aggregate  of  transportation  rates,  defendants,  on  request  of  the 
Armour  car  lines,  incorporated  in  their  tariffs  provision  for  the  assess- 
ment of  $5  per  car  rental  on  Armour  cars,  effective  August  31, 1906. 
On  March  21,  1908,  similar  provision  was  made  for  rental  charge  on 
Pacific  Fruit  Express  Company  cars.  Therefore  complainants,  be- 
tween March,  1907,  and  March  21, 1908,  were  not  charged  such  rental 
on  Pacific  Fruit  Express  cars,  which  were  not  owned  by  the  Armour 
car  lines.  Subsequently  complainants  wrote  the  Commission  in 
regard  to  the  assessment  of  rental  charge  on  refrigerator  cars  fur- 
nished by  car  line  companies,  and  through  the  instrumentality  of  the 
Commission  and  the  cooperation  of  the  carriers  the  provision  for  the 
assessment  of  such  charge  was  eliminated  from  defendants'  tariffs  on 
Februarys,  1909. 

In  addition  to  the  rental  arrangement  which  the  complainant  Seat- 
tle Brewing  &  Malting  Company  had  with  the  Armour  car  lines, 
it  leased  from  that  company  25  Ranier  Express  Company  cars,  for 
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which  it  paid  $17.50  per  month  per  car.  The  Armour  Company  col- 
lected mileage  on  these  cars  from  the  railroad  companies  and  credited 
the  amount  of  such  mileage  to  complainant  imder  the  lease.  These 
Ranier  Express  Company  cars  were  condenmed  by  the  Northern 
Pacific  Railway  Company  in  November,  1907. 

After  August  31,  1906,  when  provision  for  the  assessment  of  the 
$5  rental  charge  per  car  per  trip  was  incorporated  in  defendants' 
tarifTs,  complainants  paid  said  charge  direct  to  the  Northern  Pacific 
Railway  Company,  or  it  was  collected  by  the  delivering  line.  No 
portion  of  such  charge,  however,  was  retained  by  the  defendants,  it 
being  paid  over  to  the  car  lines  company. 

It  is  clear  from  the  record  in  these  cases  that  complainants  were 
unable  to  secure  from  the  transportation  companies  the  cars  neces- 
sary for  through  shipments  to  points  of  destination.  The  Northern 
Pacific  line  ends  at  Portland,  and  it  would  not  permit  its  refrigerator 
cars  to  go  off  of  its  lines  with  this  traffic.  Complainants  secured 
some  cars  which  had  been  loaded  with  fruit  and  vegetables  from 
California,  but  not  in  sufficient  nimiber  to  meet  the  demands  of  their 
business,  and  were  compelled  to  seek  equipment  from  some  one,  the 
carriers  not  having  performed  the  duty  of  providing  same. 

The  rental  charge  on  the  cars  was  an  imusual  and  arbitraiy  one 
and  was  not  exacted  from  brewing  companies  competitive  with  com- 
plainants and  not  located  at  Puget  Sound  points.  In  other  words,  it 
appears  that  complainants  were  without  option  in  the  matter.  If 
they  desired  to  continue  in  business  they  were  compelled  to  have 
cars  in  which  to  move  it.  They  were  imable  to  secure  cars  in  any 
other  way  and  therefore  submitted  to  the  rental  charge. 

On  the  record,  the  Conunission  is  of  the  opinion  that  the  $5  rental 
charge,  during  the  time  it  was  incorporated  in  defendants'  tariffs, 
was  unjust,  imreasonable,  and  imduly  discriminatory,  and  that 
complainants  are  entitled  to  reparation  on  all  shipments  moving 
within  two  years  prior  to  the  date  on  which  petitions  were  filed  and 
upon  which  such  rental  charge  was  collected. 

The  complainants  may  prepare  and  serve  upon  the  defendants 
detaUed  statements  of  cars  shipped  during  the  time  that  defendants' 
tariffs  contained  requirements  for  the  rental  charge  and  within  two 
years  immediately  prior  to  dates  of  filing  complaints.  When  such 
detailed  statements  have  been  served  upon  the  defendants  and 
checked  by  them,  the  Conunission  will  enter  orders  for  the  payment 
of  such  sums  as  the  parties  agree  upon  as  due  under  the  findings 
herein.  The  cases  will  be  held  open  for  such  further  proceedings  as 
may  be  necessary  in  the  matter  of  reparation. 
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v^MW«u:««    .-a-i^  r-.  r*.i*.    TwadW  A<n«mA(r  «,  i«» 


\  rufc*  iH  Wiwtwn  vtWiJfcarxHi  w-T^dsiit  -Art  <«^  bodfe  or  piece  in  a  leaMhan- 

v^  1^  vvtt*M|C-v*  *a^i  5^  «*5XTi.  »?wtt.  or  ctsr,  nd  the  aUte  to  whidi  it  is  dee- 
l^w^l  v*  taJU  A  »5»  «♦  cttw  i:^dbcr  »  wfer^tly  miplicd  with  by  the  marts 

**U  IV>A  0(.^.  C^>:^tv.  Mv%^/vb»  is  A|>peu»  that  cases  of  egga  80  marked  were 
*vNV|HvU  b\  :S^  'iv-vt^ii^»  wi:^cs  pr^st  and  pnapdy  deliveied  by  them  to 
IK^  Hx  «nM^*i£H^  IV\£jvy  CoerpaBTac  B^ne,  xa  the  slate  of  Montana,  as  intoided, 
^UhNH4l  vK^x.  <*wS*iiM!niiut.  crextim  bbcc,  so  iw  as  appears  from  the  lecofd. 

/»*  r  IHt^ini,  W  It.  Z.*.x*-.w.  and  P.  JL  lfT27wim«  for  defendants. 

Kcvwrr  or  thk  CoMHissioy. 

{h\  V\Am\^\\  n»  IVX>9»  tW  complainant  delirered  to  the  Union 
Pm  dio  UAih^md  l\Mn|mi\v  at  Ellsworth,  in  the  state  of  Kansas,  121 
onni^  of  0K>f*  woi^rhiivs  (V413  )x>und$«  The  shipment  was  billed  to 
llMtto,  in  1 110  ««(At«>  v^f  Montana.  The  Oregon  Short  Line  Railroad 
Coinpnny,  tho  dolivorinir  carrier  at  Butte,  denutnded  and  collected 
cliiiiK<^  io  tho  anumnt  of  $J.:25  per  100  pounds.  It  is  allied  that 
tliin  riito  wiut  \nuviw4onablo  and  unjust  to  the  extent  that  it  exceeded 
tl.OO  por  100  po\iiulM  aiul  that  complainant  is  entitled  to  reparation 
in  tho  Hum  of  t.i.2.*l5.  The  case  was  submitted  on  complaint  and 
aiiMwer. 

The  publmluHl  rate  applicable  to  shipments  in  less-than-carload 
lots  of  o^f^  in  caseii  In^tween  the  points  involved  is  $1.90  per  100 
pounds.  It  appears  that  the  Oregon  Short  Line  exacted  the  higher 
charge  on  the  sole  ground  that  the  tags  on  each  case  of  eggs  were  not 
marked  in  the  name  of  the  receiving  company  in  full,  but  were  marked 
by  initiak.    This  was  the  only  reason  assigned  by  that  carrier  in 

stification  of  the  charges  that  it  required  the  complainant  to  pay. 
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The  rule  in  the  western  classification  with  respect  to  the  marking 
of  merchandise  offered  for  transportation  provides  that  each  bundle  or 
piece  in  a  less-than-carload  shipment  must  be  ''plainly  and  indelibly" 
marked,  showing  the  name  of  the  consignee,  and  the  station,  town, 
or  city,  as  well  as  the  state,  to  which  it  is  destined.  There  is  a  pro- 
vision that  freight  not  marked  in  i^ordance  with  those  require- 
ments will  be  rated  one  class  higher  than  the  rate  it  would  other- 
¥dse  take.  Since  the  date  of  the  shipment  the  rule  has  been  changed. 
It  now  provides  in  substance  that  unless  packages  are  plainly  and 
indelibly  marked  so  as  to  show  the  name  of  the  consignee  and  the 
details  of  their  destination  they  will  not  be  received  for  transporta- 
tion. In  that  form  the  rule  is  without  objection.  It  is  the  undoubted 
right  of  a  carrier  to  decline  to  receive  for  transportation  any  mer- 
chandise not  so  marked.  But  a  rule  that  increases  the  rate  for 
the  carriage  of  merchandise  not  marked  plainly  and  indelibly  is  of 
doubtful  validity.  As  a  practical  matter  shippers  in  their  own 
interest  ought  to  mark  their  packages  plainly,  and  carriers  ought  not 
to  be  compelled  to  accept  shipments  not  so  marked;  but  if  a  pack- 
age is  marked  sufiSciently  to  be  understood  l)y  the  carrier  and  to 
enable  it  to  make  proper  delivery,  it  does  not  seem  to  us  that  the  ship- 
ment ought  to  take  a  higher  rate  simply  because  the  name,  station, 
and  state  are  not  spelled  out  at  length  and  in  full. 

It  is  not  necessary,  however,  to  decide  that  question  in  order  to  dis- 
pose of  this  complaint.  The  application  to  the  shipment  in  question  of 
the  rule  then  in  effect  is  justified  by  the  delivering  carrier  defendant 
on  the  groimd  that  the  cases  of  eggs  comprising  the  shipment  were  each 
marked  *'  H.  Prod.  Co.,  Butte,  Mont."  But  the  manner  in  which  they 
were  marked  seems  not  to  have  resulted  in  any  embarrassment 
to  the  defendants  or  in  any  confusion  or  delay  in  making  dehvery 
of  the  shipment  at  the  right  destination  and  to  the  proper  con- 
signee. The  marking  was  intended  to  mean  ''Henningsen  Produce 
Company,  Butte,  Montana;"  and  as  the  cases  were  received  by 
the  initial  carrier  without  protest  in  regard  to  the  manner  in 
which  they  were  marked,  and  were  properly  delivered  by  the  carrier 
at  destination  without  delay,  it  is  fair  to  infer  that  the  marking 
was  sufficiently  clear  to  be  understood  by  the  defendants.  We 
are  therefore  of  the  opinion  that  the  rule  was  substantially  com- 
plied with,  and  we  so  find.  It  results  that  there  was  an  overcharge  in 
the  amount  demanded  which  ought  to  be  refunded  to  the  complain- 
ant, with  interest  thereon;  and  an  order  to  this  effect  will  be  entered. 
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No.  1720. 

CONTACT  PROCESS  COMPANY 

V. 

NEW  YORK,  CfflCAGO  &  ST.  LOUIS  RAILROAD  COMPANY 

ET  AL. 


SvImiUed  June  4, 1909.    Decided  November  tS,  1909. 


In  the  absence  of  a  published  specific  through  rate  between  two  points,  the  tarill 
indicating  no  specific  way  of  making  up  a  through  rate,  the  lowest  combinatkm 
of  local  rates  over  the  route  of  the  movement  is  the  lawful  through  charge.  On 
the  record  it  is  therefore  Deld,  That  the  combination  of  three  local  rates  between 
the  points  in  question  was  the  lawful  rate  to  be  collected  and  not  the  somol  two 
local  rates  which  made  higher.    Reparation  awarded. 

Cox,  Kimball  dk  Stowe  for  complainant. 

John  H.  Clarke  for  New  York,  Chicago  &  St.  Louis  Railroad  Com- 
pany. 

Martin  L,  Clardy  and  Jarnes  C.  Jeffery  for  Missouri  Pacific  Railway 
Company. 

Clarence  Brown  for  Toledo,  St.  Louis  &  Western  Railroad  Company. 

E.  B.  Peirce  and  T.  W.  Parker  for  St.  Louis  &  San  Francisco  Rail- 
road Company. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

Upon  a  tank  car  of  sulphuric  acid,  weighing  59,720  pounds,  shipped 
on  February  20,  1908,  from  Buffalo,  in  the  state  of  New  York,  and 
destined  to  Tulsa,  in  the  state  of  Oklahoma,  charges  amounting  to 
$507.62  were  assessed  and  collected,  based  upon  a  local  rate  of  20 
cents  per  100  pounds  from  Buffalo  to  East  St.  Louis,  and  a  joint 
through  rate  of  65  cents  per  100  pounds  from  East  St.  Louis  to  Tulsa, 
which  since  the  date  of  the  shipment  has  been  reduced  to  30  cents. 
There  was  then  in  effect  over  the  route  of  the  movement  a  local  rate 
of  10  cents  |>er  100  poimds  from  East  St.  Louis  to  Kansas  City  and 
also  a  local  rate  of  20  cents  from  Kansas  City  to  Tulsa,  making  a 
throiigh  charge  of  30  cents  per  100  poimds  from  the  Mississippi  River 
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to  destination^  and  consequently  a  combination  through  rate  of  50 
cents  per  100  pounds  from  the  point  of  origin  to  destination. 

Upon  these  facts  and  under  the  authority  of  rule  No.  5-C  of 
Tariflf  Circular  No.  17-A,  which  provides — 

If  no  specific  rate  from  point  of  origin  to  destination  of  a  through  shipment  is  pro- 
vided, and  no  specific  manner  of  constructing  combination  rate  lor  it  is  prescribed, 
the  lowest  combination  of  rates  applicable  via  the  route  over  which  the  shipment 
moves  is  the  lawful  rate  for  that  shipment — 

we  find  that  there  was  an  overcharge  of  35  cents  per  100  poxmds  upon 
this  shipment,  amounting  in  the  aggregate  to  the  sum  of  $209.02,  in 
which  amount  the  complainant  is  entitled  to  reparation.  We  express 
this  conclusion  upon  the  imderstanding  that  the  defendant  carriers 
had  not  provided  in  their  tariffs  that  the  through  rate  from  Buffalo 
to  Tulsa  would  be  made  by  adding  the  locals,  or  proportionals,  to 
and  from  the  Mississippi  River,  or  other  basing  point.  In  the  absence 
of  such  a  rule  in  the  joint  tariffs,  there  being  no  specific  joint  through 
rate  from  Buffalo  to  Tulsa,  it  was  the  duty  of  the  defendants  to  apply 
the  lowest  combination  of  lawfully  published  local  rates  that  could 
be  made  between  the  points  in  question  over  the  route  taken  by  the 
shipment;  and  the  lowest  combination  was  the  sum  of  the  three 
locals,  and  not  the  sum  of  the  two  local  rates  into  and  out  of  East 
St.  Louis. 

An  order  for  reparation,  with  interest,  will  be  entered  against  the 
carriers  west  of  the  river  in  accordance  with  these  findings. 
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No.  2862. 
EDWARD  G.  DAVIES 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY. 


Submitted  November  15,  1909.    Decided  November  tS,  1909. 


The  claim  of  the  complainant  that,  under  the  opinion  and  order  of  the  Oom- 
mission  in  Wholesale  Fruit  d  Produce  Association  r.  A.,  T.  d  8.  F.  Bp. 
Oo,,  14  I.  0.  G.  Rep.,  410,  it  is  the  duty  of  the  defendant  to  make  dellTery 
of  consolidated  shipments  to  the  yarioos  owners  is  not  sostatned.  Oom- 
plaint  dismissed. 

Edward  G.  Davies  for  complainant  in  person. 
Blewett  Lee  for  defendant. 

Report  of  the  Commission. 

Pboutt,  Commisrioner: 

In  No.  1467,  Wholesale  Fruit  <&  Produce  Association  v.  A.y  T. 
db  8.  F.  Ry.  Co.^  14 1.  C.  C.  Rep.,  410,  the  Commission  entered  an  order, 
of  which  one»paragraph  was  as  follows : 

That  the  said  defendants  may  maintain  in  effect  for  not  more  than  two 
jears  from  October  1,  1908,  in  the  city  of  Chicago,  a  charge  not  exceeding  1 
ctot  per  100  pounds  for  removing  from  the  car  to  their  station  platforms  or 
depots,  and  distributing  in  lots  to  the  various  owners  consolidated  interstate 
carloads  of  fruits  and  vegetables  in  packages,  where  said  defendants  actually 
onload  and  assort  such  packages  on  their  respective  freight  platforms  or  depots, 
at  the  request  or  with  the  consent  of  the  consignee. 

In  pursuance  of  this  order  the  defendant  filed  a  tariff  providing 
a  charge  of  1  cent  '^  for  removing  consolidated  carload  shipments  in 
packages  from  the  cars  to  the  station  platforms  or  depots  and  assort- 
ing the  property  for  distribution  to  the  owners.^  The  complainant 
called  the  attention  of  the  Commission  to  this  tariff,  claiming  that  it 
was  not  in  accordance  with  the  order,  in  that  the  tariff  provided  for 
the  removal  and  assorting  of  packages  jor  distribution  while  the 
order  provided  that  the  charge  should  only  be  imposed  where  the 
goods  were  assorted  and  distribated.    This  claim  of  the  oomplainmnt 
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being  called  to  the  attention  of  the  defendant  a  new  tariff  was  filed, 
following  the  exact  language  of  the  order,  and  such  a  tariff  is  now  in 
effect.  The  complainant  claims  that  the  first  tariff  was  illegal,  and 
that  the  service  rendered  under  the  present  tariff  does  not  fulfill  the 
statement  in  the  tariff  itself. 

The  complainant  is  a  receiver  of  consolidated  carloads  of  fruits  and 
vegetables.  The  fruits  and  vegetables  which  are  brought  to  Chicago 
from  various  points  south  of  the  Ohio  River  are  mainly  produced  by 
small  farmers.  No  one  individual  has  for  shipment  a  whole  carload. 
These  fruits  and  vegetables  are  usually  sold  to  different  commissien 
merchants  in  Chicago,  and  while  it  frequently  happens  that  the  same 
dealer  may  receive  from  a  single  shipping  point  an  entire  carload, 
still  a  large  part  of  the  movement  is  in  less-than-carload  consign- 
ments. For  the  purpose  of  obtaining  the  benefit  of  the  carload  rate, 
which  is  lower  than  the  L.  C.  L.  rate,  the  shippers  in  the  south  have 
formed  shipping  associations.  The  members  of  these  associations  at 
a  given  station  bring  in  their  individual  packages  and  put  them  into 
a  car,  which,  when  loaded,  is  shipped  by  the  association  as  the  con- 
signor. The  different  packages  in  the  car  are  intended  for  several 
different  dealers  in  Chicago  and  are  marked  with  the  name  of  dealer; 
perhaps  also  with  the  name  of  the  member  of  the  association  to  whom 
they  belong  and  from  whom  they  come.  In  order  to  obtain  the  car- 
load rate  it  is  necessary  that  this  carload  be  consigned  to  a  single 
consignee,  and  the  complainant  acts  as  such  receiving  agent. 

When  the  car  arrives  at  Chicago  the  different  packages  must  be 
taken  out  of  it  and  delivered  to  the  commission  merchants  to  whom 
they  are  directed.  The  amount  of  this  traffic  is  large;  the  cars 
usually  arrive  at  Chicago  during  the  night,  and  the  dealers  desire  to 
receive  their  consignments  early  in  the  morning,  usually  before  7 
o'clock.  In  order  to  unload  and  deliver  these  various  consolidated 
carloads  it  is  absolutely  necessary  that  the  work  be  done  at  some 
platform  provided  by  the  railroad  and  that  the  packages  be  handled 
from  the  cars  by  the  railroad  employees.  This  is  not  only  the 
cheapest,  but  is  the  only  practical  method  in  which  this  business  can 
be  conducted  in  the  congested  districts  of  Chicago.  For  some  years 
previous  to  our  decision  in  the  original  case  this  traffic  had  been  taken 
out  of  the  cars  by  the  employees  of  the  railroad  and  assorted  into  piles 
belonging  to  the  different  commission  merchants,  who  sent  their  drays 
to  this  fruit  platform  and  then  received  their  goods.  Each  carload 
was  receipted  for  by  Mr.  Davies  as  consignee,  who,  in  turn,  took 
receipts  from  the  various  individuals  for  whom  the  packages  were 
actually  intended. 

The  purpose  of  the  complaint  in  No.  1467  was  to  compel  carriers 
in  the  city  of  Chicago  to  continue  the  custom  of  bringing  to  the  car 
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door  packages  of  fruits  and  vegetables  and  there  making  deliveiy  to 
the  consignee.  The  Commission  held  that  where  the  carload  was 
consigned  to  a  single  individual  who  was  also  the  owner  of  the  en- 
tire carload,  and  where,  therefore,  delivery  was  miule  upon  the  team 
track,  the  carrier  should  continue  to  bring  the  packages  to  the  car 
door  without  additional  charge ;  but  it  was  of  the  opinion  that  in  case 
of  those  consolidated  shipments  where  delivery  could  not  be  made 
upon  the  team  track,  but  must  be  at  a  platform  or  depot  provided  for 
that  purpose,  where  in  the  nature  of  things,  the  consignee  could  not 
receive  the  packages  at  the  car  door,  but  must  have  them  assorted  for 
delivery  to  his  customers  upon  the  platform,  an  additional  charge  of 
1  cent  per  100  pounds  might  be  made. 

These  shipments  are  consigned  to  the  complainant.  The  complain- 
ant receives  his  compensation  for  splitting  up  these  carloads  and 
making  delivery  to  the  various  commission  men  for  whcHn  they  are 
actually  intended.  He  must  in  the  conduct  of  that  business  supervise 
the  delivery  to  these  commission  merchants  and  take  from  them  re- 
ceipts showing  that  he  had  made  the  proper  use  of  the  shipments  con- 
signed to  him  from  southern  points.  What  the  defendant  is  now 
doing  is  exactly  what  it  has  always  done  and  exactly  what  the  Com- 
mission supposed  would  be  done  under  its  order.  That  order  does 
not  require  the  defendant  to  deliver  to  the  various  owners;  it  simply 
requires  it  to  distribute  these  shipments. 

It  was  and  is  the  opinion  of  the  C<nBmissi<Mi  that  this  business 
could  best  be  done  in  this  manner.  IThe  service  rendered  by  the  de- 
fendant in  providing  a  place  where  these  consignments  can  be 
handled  and  in  assorting  into  lots  the  packages  marked  with  the 
names  of  the  several  dealers  to  whom  they  are  consigned  is  a  thing 
of  value  to  the  shipper  for  which  the  shipper  may  properly  be  re- 
quired to  pay.  Unless  this  was  done  the  complainant  would  find  it 
impossible  to  conduct  his  business.  While  it  might  be  of  some  ad- 
vantage to  the  complainant  if  the  defendant  were  required  to  check 
off  these  packages  when  taken  away  by  the  various  commission  mer- 
chants, it  would,  in  our  opinion,  impose  a  burden  out  of  all  propor- 
tion to  the  benefit  conferred,  since  the  complainant  would  still  be 
under  the  necessity  of  making  the  same  check  himself. 

The  claim  of  the  complainant  that  under  the  opinion  and  order 
of  the  Commission  it  is  the  duty  of  the  defendant  to  make  delivery  to 
these  ccHnmission  men  is  not  sustained,  and  the  complaint  will  be 
dismissed* 
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No.  2048. 
MINNEAPOLIS  THRESHING  MACHINE  COMPANY 

V. 

CHICAGO,  ST.  PAUL,  MINNEAPOLIS  &  OMAHA  RAIL- 
WAY COMPANY  ET  AL. 


Suhmiiied  May  29,  1909.    Decided  November  24,  1909. 


Tlie  complaint  that  the  cancellation  of  Joint  tariffs  had  resulted  In  unreason- 
able rates  on  threshing  machines  and  engines  from  Hopkins,  Minn.,  to  local 
points  on  the  lines  of  defendants,  and  that  rates  on  agricultural  implements 
from  Hopkins  to  various  points  In  states  west  and  south  are  unreasonable, 
not  being  sustained  by  the  evidence.  Is  dismissed. 

James  Manahan  for  complainant. 

James  B.  Sheehtm  and  Richard  L.  Kennedy  for  Chicago,  St  Paul, 
Minneapolis  &  Omaha  Railway  Company. 
S.  A.  Lynde  for  Chicago  &  North  Western  Railway  Company. 

Report  of  the  Commission. 

CocKRELL,  Com/missioner: 

Complainant  is  a  Minnesota  corporation,  engaged  in  the  manufac- 
ture of  threshing  machines  and  engines  at  Hopkins,  Minn.  Hopkins 
is  about  3  miles  south  of  the  city  limits  of  Minneapolis  and  15  miles 
from  Minnesota  Transfer.  The  plant  is  reached  by  the  Minneapolis 
&  St  Louis,  the  Chicago,  Milwaukee  &  St.  Paul,  and  the  Great  North- 
em  railroads.  It  is  situated  8  miles  from  the  yards  of  the  Min- 
neapolis &  St  Louis  and  9  miles  from  the  yards  of  the  Great  North- 
em,  in  the  city  of  Minneapolis.  By  a  joint  tariff  effective  April  30, 
1903,  the  Chicago,  St  Paul,  Minneapolis  &  Omaha  (hereinafter  called 
the  Omaha  Company)  with  the  Great  Northern,  gave  Hopkins  the 
Minneapolis  rate  to  all  points  on  its  line.  February  27,  1906,  the 
Omaha  Company  issued  a  tariff  in  connection  with  the  Great  North- 
em  which  gave  Hopkins  the  Minneapolis  rate  to  all  points  on  its 
line  and  the  lines  of  the  Chicago  &  North  Western.  Similar  joint 
rates  were  made  in  1907  with  the  Minneapolis  &  St.  Louis.  January 
10,  1909,  the  joint-rate  tariffs  were  canceled  to  all  noncompetitive 
points  on  the  lines  of  the  Omaha  Company,  the  Chicago  &  North 
Western,  and  Minneapolis  &  St  Louis.  The  joint  rates  are  still  ef- 
fective to  competitive  points  on  those  lines. 
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It  is  alleged  by  complainant  that  the  cancellation  of  the  joint  tariffs 
has  resulted  in  unreasonable  rates  on  threshing  machines  and  engines 
from  Hopkins  to  local  points  on  the  lines  named.  It  is  also  all^;ed 
that  rates  on  agricultural  implements  from  Hopkins  to  various  points 
in  states  west  and  south  are  unreasonable. 

When  complainant's  plant  was  located  at  Hopkins,  some  eighteen 
years  ago,  the  Minneapolis  &  St.  Louis,  the  Chicago,  Milwaukee  &  St 
Paul,  and  the  Great  Northern  guaranteed  it  a  switching  rate  of  $5  per 
car  to  Minneapolis.  This  rate  is  now  in  effect  The  Northern  Pacific, 
Chicago,  Burlington  &  Quincy,  and  the  Chicago,  Rock  Island  & 
Pacific  have  no  joint  rates  to  Hopkins  and  do  not  directly  or  indirectly 
absorb  this  switching  charge  from  that  point  to  Minneapolis.  The 
Soo  Line,  Chicago  Great  Western,  and  Wisconsin  Central  absorb  the 
switching  charge  between  Hopkins  and  Minneapolis,  on  condition  that 
the  net  revenue  on  each  shipment  is  $15  per  car  or  more.  There  are 
eight  concerns  within  the  switching  limits  of  Minneapolis  engaged  in 
shipment  of  threshing  machines  and  engines  in  competition  with  the 
complainant  Shipments  of  these  companies  are  made  from  ware- 
houses situated  at  different  points.  There  is  none  of  them  engaged 
in  the  manufacture  of  the  commodities  they  ship  at  Minneapolis.  The 
companies  and  the  amoimt  of  the  switching  charge  which  they  pay  for 
the  transportation  of  shipments  to  the  rails  of  the  Omaha  Company 
are  as  follows: 

Aultman-Taylor  Company $1.50 

Huber  Manufacturing  Company 3.00 

Buffalo  Pitts  Company 1.50 

NlcolB  &  Sheppard 2. 00 

Advance  Threshing  Machine  Company 3.00 

Reeves  &  Co 3.00 

J.  I.  Case 3.00 

Gelser  Manufacturing  Company 3.00 

These  charges  are  based  on  the  distances  of  the  respective  plants 
from  the  rails  of  the  Omaha  Company,  and  each  of  them  ship  under 
substantially  the  same  conditions  as  the  complainant,  with  the  single 
exception  that  the  commodities  are  not  manufactured  at  these  planta 

It  is  contended  by  the  Omaha  Company  that  the  cancellation  of 
joint  tariffs,  which  in  effect  absorbed  the  switching  charge  from 
Hopkins,  was  fully  justified  under  the  conditions  existing  at  that 
time,  and  those  conditions  prevail  to  the  present  time.  It  is  stated 
that  after  the  passage  of  the  Hepburn  Act,  and  in  conformity  with 
the  rules  of  the  Commission  with  respect  to  the  publication  of  all 
switching  and  terminal  charges,  the  Omaha  Company  went  over  its 
tariffs,  separating  the  terminal  charges  as  required,  and  eliminated 
80  far  as  possible  all  undue  discrimination.  The  defendant  issued  a 
tariff  effective  October  1,  1906,  and  at  that  time,  through  an  over* 
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sight,  it  failed  to  cancel  the  absorption  of  switching  charges  on  busi- 
ness to  noncompetitive  points  covered  by  its  joint  tariff  to  Hopkins, 
and  for  the  purpose  of  correcting  that  oversight  it  issued  its  supple- 
ment, as  above  stated,  effective  January  10,  1909.  It  is  pointed  out 
that  from  October  1,  1906,  to  January  10,  1909,  Hopkins  was  the 
only  place  in  and  around  Minneapolis  from  which  the  defendant 
absorbed  switching  charges  to  noncompetitive  points.  No  other  place 
oa  its  line  has  had  such  an  advantage  under  any  tariff  on  any  com- 
modity since  October  1,  1906.  It  is  insisted  that  the  complainant 
prior  to  January  10,  1909,  had  an  undue  advantage  over  the  other 
dealers  in  machinery  at  Minneapolis,  and  over  all  other  shipments 
of  other  commodities  on  the  lines  of  defendant  to  noncompetitive 
points.  The  contention  is  that  the  cancellation  of  these  tariffs  has 
placed  the  points  on  an  equality  and  eliminated  the  discrimination 
in  favor  of  Hopkins. 

It  is  further  argued  that  no  reason  exists  why  the  complainant 
diould  secure  without  charge  a  service  greater  than  that  given  to 
other  dealers  in  machinery  at  Minneapolis  and  for  which  they  are 
required  to  pay  $1.50  to  $3  per  car. 

The  evidence  shows  that  63  per  cent  of  the  complainant's  shipments 
required  two  cars,  and  the  $5  charge  from  Hopkins  to  the  Omaha 
line  covered  the  switching  of  the  two  empty  cars  for  Hopkins  and 
two  loaded  cars  for  Minneapolis,  and  that  in  comparison  with  the 
switching  charges  in  Minneapolis  generally  and  with  other  points 
throughout  the  country  those  to  Hopkins  could  not  be  reasonably 
less  than  $5  per  car. 

Complainant  contends  that  inasmuch  as  the  switching  charge  was 
absorbed  to  all  points  on  the  Omaha  road  and  the  Chicago  &  North 
Western  for  five  years  next  preceding  the  filing  of  the  complaint  the 
cancellation  thereof  was  unjust.  The  basis  for  its  claim  for  the 
maintenance  of  the  joint  tariffs  is  chiefly  that  consideration. 

Under  these  circumstances  we  can  see  no  reason  why  the  com- 
plainant should  secure  rates  by  means  of  these  joint  tariffs  lower 
to  noncompetitive  points  on  the  lines  involved  than  from  com- 
petitive plants  situated  nearer  to  Minneapolis.  The  $5  charge  for 
switching  from  Hopkins  to  Minneapolis  appears  to  be  reasonable, 
and  unless  we  are  prepared  to  place  Hopkins  on  the  Minneapolis 
basis  for  all  business,  both  in  and  out  bound,  not  only  on  the  Omaha 
road  and  the  Chicago  &  North  Western,  but  also  all  other  carriers 
reaching  Minneapolis,  we  are  forced  to  sustain  the  carriers  in  this 
case  in  canceling  a  tariff  which  appears  to  have  operated  to  dis- 
criminate between  shippers  of  the  same  traffic  If  we  were  to  order 
the  republication  by  the  Omaha  Company  of  its  joint  tariffs  from 
Hopkins  to  all  local  points  on  its  lines  and  the  lines  of  the  Chicago 
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&  North  Western  there  no  doubt  would  arise  discriminatioos  more 
serious  which  would  call  for  a  readjustment  in  the  entire  switching 
charges  now  exist.ing  between  all  points  contiguous  to  Minneapolia. 
So  far  as  appears  complainant  is  now  being  subjected  to  reasonable 
switching  charges  and  is  on  a  substantial  equidity  in  this  req)ect 
with  all  competitive  shippers  from  Minneapolis. 

With  respect  of  the  allegation  that  the  application  of  Glass  A 
rates  on  agricultural  implements  generally  from  Hopkins  to  various 
western  and  southern  points  is  unreasonable,  it  is  to  be  observed 
that  no  sufficient  evidence  was  submitted  to  establish  that  &ct  Some 
comparative  tables  were  submitted,  and  the  earnings  of  the  Omaha 
Company  as  shown  by  reports  filed  with  the  Commission  are  also 
filed  to  demonstrate  that  this  road  could  reduce  its  rates  cm  agri- 
cultural implements  without  seriously  impairing  its  revenue.  This 
character  of  evidence  with  reference  to  a  particular  traffic,  without 
taking  into  consideration  the  circumstances  surrounding  it  and  the 
circumstances  and  conditions  surrounding  shipments  from  other  and 
competitive  points,  standing  alone  has  little  value  and  certainly  forms 
no  basis  upon  which  we  can  determine  that  the  rates  in  controversy 
are  unreasonable. 

For  the  reasons  above  given,  the  complaint  will  be  dismissed. 
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No.  2517. 

DAVENPORT  PEARL  BUTTON  COMPANY 

V. 

CHICAGO,  BURLINGTON  &  QUINCY  RAILROAD  COMPANY 

ET  AL. 


Submitted  September  7, 1909.     Decided  November  i4%  1909. 


Rate  of  17  cents  per  100  poands  on  mossel  ehells  in  carloads  from  Terre  Haute,  Ind., 
to  Davenport,  Iowa,  found  unreasonable  to  the  extent  that  it  exceeded  15  cents 
per  100  pounds.    Reparation  awarded. 

J.  E,  Krause  for  complainant. 

Chester  M.  Dawes  for  Chicago,   Burlington   &  Quincy  Railroad 
Company. 
J.  G.  Williams  for  Vandalia  Railroad  Company. 

Repobt  of  the  Commission. 

CLabk,  Commissioner: 

On  February  1,  1908,  the  Commission  received  a  letter  from  com- 
plainant, stating  that  on  three  carloads  of  mussel  shells  from  Terre 
Haute,  Ind.,  to  Davenport,  Iowa,  moved  in  August,  1906,  defendants, 
common  carriers  amenable  to  the  provisions  of  the  act  to  regulate 
commerce,  sought  to  collect  charges  at  the  rate  of  17  cents  per  100 
pounds.  Informal  adjustment  was  not  had,  owing  to  declination  of 
Vandalia  Railroad  Company  to  join  its  codefendant  in  application  to 
the  Commission  to  award  special  reparation  to  complainant;  therefore 
formal  complaint  was  filed.  The  petition  alleges  that  prior  and  subse- 
quent to  shipments  the  rate  between  Terre  Haute  and  Davenport  was 
and  is  15  cents  per  100  pounds,  and  reparation,  based  on  the  difference 
between  the  charges  under  the  17-cent  rate  and  what  the  charges 
would  have  been  under  the  rate  of  15  cents,  is  asked.  The  aggregate 
weight  of  the  three  shipments  was  211,000  pounds,  the  total  charges 
were  $358.70,  and  the  amount  of  reparation  claimed  is  $^2.20. 

It  appears  that  on  the  dates  of  these  shipments  the  rate  applicable 
thereto  was  sixth-class  rate  governed  by  Official  Classification,  17  cents 
per  100  pounds.  No  through  conunodity  rate  was  then  in  effect  via 
any  route,  but  on  December  4, 1906,  the  defendant  Vandalia  Railroad 
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Company  issued  a  commodity  rate  of  15  cents  per  100  pounds  appli- 
cable via  its  line  and  that  of  the  Chicago,  Rock  Island  &  Pacific  Kail- 
way  Company,  and  on  December  15,  1906,  it  was  made  applicable  via 
the  line  of  defendant  Chicafifo,  Burlington  &  Quincy  BaUroad,  and  is 
at  this  time  in  effect. 

Defendant  Chicago,  Burlington  &  Quincy  Railroad  Company  adniits 
the  class  rate  to  have  been  unreasonable  and  expresses  a  willingness 
to  join  its  codefendant  in  making  reparation  to  the  complainant  in  the 
sum  prayed,  submitting  the  case  for  such  order  as  the  Commission 
may  see  fit  to  enter. 

Defendant  Vandalia  Railroad  Company  admits  the  shipment;  states 
that  it  is  informed  and  believes  that  its  codefendant  collected  freight 
charges  thereon  at  the  rate  of  17  cents  per  100  pounds,  but  alleges 
that  all  of  the  cars  were  billed  by  it  from  Terre  Haute  to  Peoria 
at  its  proportion  of  a  through  rate  of  15  cents  from  Terre  Haute  to 
Davenport;  that  it  received  only  7.8  cents  per  100  pounds,  its  propor- 
tion of  the  15-cent  rate,  and  that  it  has  not  participated  in  any  way 
in  the  additional  2  cents  per  100  pounds  collected.  It  states  that  the 
15-cent  rate  was  applied  to  the  shipments  on  the  erroneous  theory 
that  the  rate  from  Vincennes,  Ind.,  to  Davenport,  Iowa,  was  15  cents^ 
and  Terre  Haute  being  an  intermediate  point,  the  15-cent  rate  could 
be  applied  from  that  point. 

It  admits,  in  view  of  the  circumstances,  that  the  17-cent  rate  was 
unjust  and  unreasonable,  consents  to  reparation  being  ordered,  but 
submits  that  the  award  should  run  against  its  codefendant  It  con- 
sents to  the  cause  being  submitted  on  the  pleadings. 

It  is  somewhat  difficult  to  undGi*stand  why  a  carrier  should  decline 
to  make  application  for  informal  adjustment,  and  thus  compel  com- 
plainant to  file  formal  complaint,  and  then,  by  answer  and  stipulation, 
admit  the  allegations  and  agree  to  submission  of  the  case  on  the 
pleadings. 

On  the  record  in  this  case,  the  Commission  is  of  the  opinion  that 
the  17-cent  rate  was  unjust  to  the  extent  that  it  exceeded  the  subse- 
quently established  commodity  rate  of  15  cents  per  100  pounds,  that 
the  rate  for  the  future  should  not  exceed  15  cents,  and  that  the  com- 
plainant is  entitled  to  reparation  in  the  sum  of  $42.20,  with  interest 
Such  an  order  will  be  entered. 

There  is  no  stipulation  that  the  order  shall  run  only  against  defend- 
ant Chicago,  Burlington  &  Quincy,  and,  therefore,  the  order  will  be 
entered  against  the  defendants  which  participated  in  the  transporta- 
tion of  the  shipments  and  in  the  earnings  thereon.  It  b  for  those 
defendants  to  arrange  l)etween  themselves,  acc*ording  to  their  estib- 
lishe<l  rules,  the  division  of  the  earnings  and  of  the  reparation  here 

awarded. 

17  L  a  a  Rep. 


VAN  BBUNT  BiPG.  CO.  V.  0.,  M.  ^  ST.  P.  BT.  CO.  195 


No.  2830. 
VAN  BRUNT  MANUFACTURING  COMPANY 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY 

ET  AI^. 


SubmitUd  September  8, 1909.    Decided  November  t4, 1909. 


Rate  of  20  cents  per  100  pounds  on  agricultural  implements  in  carloads  from  Horicon 
Junction,  Wis.,  to  Minnesota  Transfer,  Minn.,  found  unjust  and  unreasonable  to 
the  extent  that  it  exceeded  the  rate  of  17  cents  per  100  pounds  in  efifect  prior  and 
subsequent  to  dates  on  which  shipments  were  made.    Reparation  awarded. 

W.  A.  Van  Brunt  for  complainant. 

WiMam  Ellis  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 
W.  L.  Martin  for  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway 
Company. 

W.  W.  Brougliton  for  Great  Northern  Railway  Company. 
J.  B.  Baird  for  Northern  Pacific  Railway  Company. 

Report  of  the  Commission. 

Clark,  Commissioner: 

Between  January  20  and  February  27,  1909,  complainant  shipped 
42  carloads  of  agricultural  implements,  aggregating  in  weight 
1,130,132  pounds,  from  Horicon  Junction,  Wis.,  to  various  points  in 
Minnesota  and  North  Dakota  via  the  lines  of  the  defendants.  The 
rates  charged  on  these  shipments  were  in  each  instance  combination 
rates  based  upon  Minnesota  Transfer.  No  complaint  is  made  as  to 
the  rates  beyond  the  Transfer.  It  is  alleged  that  the  rate  of  20  cents 
per  100  pounds  from  Horicon  Junction  to  Minnesota  Transfer,  in 
effect  on  the  dates  upon  which  these  shipments  moved,  was  unjust 
and  unreasonable  to  the  extent  that  it  exceeded  the  rate  of  17  cents 
per  100  pounds  which  was  in  effect  prior  and  subsequent  to  the 
movement  of  the  cars  in  question.  The  entire  movement  from 
Horicon  Junction  to  Minnesota  Transfer  was  via  the  lines  of  the 
defendant  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  and 
the  other  defendants  were  made  parties  to  the  complaint  because 
they  participated  in  the  through  transportation.  Reparation  in  the 
sum  of  $339.04  is  asked,  based  upon  the  difference  between  the  amount 
collected  on  the  shipments  and  what  would  have  been  collected  at  a 
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rate  of  17  cents  per  100  pounds  from  Horicon  Junction  to  ^Gnnesota 
Transfer. 

Defendants  admit  the  allegations  of  the  complaint  relative  to  the 
movement  of  the  shipments,  the  charges  collected  upon  the  same,  and 
concerning  the  tariffs.  They  stipulate  the  determination  of  the  case 
upon  the  pleadings;  waiving  hearing,  filing  of  briefe,  and  argument. 
The  defendant  Chicago,  Milwaukee  &  St.  Paul  Railway  Company 
shows  that  an  order  of  reparation,  if  made,  should  be  directed  a^dnst 
it  alone  by  reason  of  the  fact  that  the  rate  complained  of  applied 
wholly  to  the  transportation  of  the  shipments  upon  its  lines. 

The  tariffs  on  file  with  the  Commission  show  that  a  commodity 
rate  of  17  cents  per  100  pounds  on  agricultural  implements  from 
Horicon  Junction  to  Minnesota  Transfer  was  effective  via  the  line 
of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  from  February  21, 
1899,  until  November  10,  1908.  Another  tariff  of  the  same  defend- 
ant, effective  October  23,  1905,  carried  a  commodity  rate  of  20  cents 
per  100  pounds  between  the  same  points  and  on  the  same  commodity. 
This  tariff  also  remained  in  effect  until  November  10, 1908.  Effective 
November  21,  1908,  another  tariff  restored  the  commodity  rate  of  20 
cents.  Therefore  between  October  23,  1905,  and  November  10,  1908, 
this  defendant  had  in  its  tariffs  conflicting  rates  of  17  cents  and  20 
cents  applicable  on  agricultural  implements  between  the  points  named 
and  had  no  rate  in  effect  between  November  10  and  21,  1908.  It 
should  be  noted,  however,  that  the  rate  of  17  cents  was  fiirst  estab- 
lished and  that  it  was  not  canceled  until  November  10,  1908,  upon 
which  date  the  rate  of  20  cents  was  also  canceled.  The  20-cent  rate 
remained  in  effect  from  November  21,  1908,  to  March  1,  1909,  when 
the  rate  of  17  cents  again  became  effective. 

The  defendants  have  made  no  admission  that  the  20-cent  rate  was 
unreasonable.  They  have  admitted  the  shipments,  the  charges 
thereon,  and  the  allegations  concerning  the  tariffs.  They  had  the 
opportimity  to  be  heard  further,  but  waived  that  right.  They  have 
not  suggested  any  circumstance  or  condition  which  would  tend  to 
justify  an  advance  in  the  rate  for  so  limited  a  period,  or  at  alL 

On  the  record  the  Commission  is  of  the  opinion  that  the  rate  of  20 
cents  per  100  pounds  for  the  transportation  of  agricultural  implements 
in  carloads  from  Horicon  Junction  to  Minnesota  Transfer  was  on  the 
dates  the  shipments  in  controversy  moved  unjust  and  unreasonable 
to  the  extent  that  it  exceeded  17  cents  per  100  pounds,  that  for 
the  future  the  rate  from  Horicon  Junction  to  Minnesota  Transfer 
should  not  exceed  17  cents  per  100  pounds,  and  that  complainant  is 
entitled  to  reparation  as  prayed,  with  interest. 

An  order  against  defendant  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  will  be  entered  accordingly.  As  to  the  other  defendants, 
the  complaint  will  be  dismissed. 
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No.  1401. 

METROPOLITAN  PAVING  BRICK  COMPANY  ET  AL. 

V. 

ANN  ARBOR  RAILROAD  COMPANY  ET  AL. 


No.  1528. 
OfflO  FACE  BRICK  MANUFACTURERS'  ASSOCIATION 

V. 

ANN  ARBOR  RAILROAD  COMPANY  ET  AL. 


No.  1530. 
NATIONAL   PAVING    BRICK    MANUFACTURERS'    ASSOCI- 
ATION 

V. 

BALTIMORE  &  OfflO  RAILROAD  COMPANY  ET  AL. 


No.  896. 
THE  STOWE-FULLER  COMPANY 

V. 

PENNSYLVANIA  COMPANY  ET  AL. 


Submitted  September  S,  1909.    Decided  November  t6, 1909, 


1.  There  is  no  transportation  reason  for  making  different  rates  on  different  grades  of 

fire,  building,  and  paving  brick.  In  so  far  as  it  was  held  in  the  Stowe-FuUer 
COM,  12  I.  C.  C.  Rep.,  215,  that  one  rate  should  be  applied  to  fire,  building, 
and  paving  brick  on  shipments  between  the  points  involved,  the  conclusion 
then  reached  is  sustained  by  further  and  more  exhaustive  inquiry. 

2.  The  Chicago-New  York  base  rate  to  be  applied  on  fire,  building,  and  paving  brick 

on  shipments  eastbound  from  Central  Freight  Association  territory  to  Trunk 
Line  territory  should  not  exceed  21  cents  per  100  pounds,  and  any  chaige  in 
excess  thereof  is  unreasonable. 

3.  Under  all  the  circumstances  shown,  no  order  for  reparation  is  warranted. 

B.  S.  Andrews  for  The  Stowe-Fuller  Company. 

James  8,  Campbell  and  Alvin  M.  Biggins  for  Metropolitan  Paving 
Brick  Company  and  National  Paving  Brick  Manufacturers'  Asso- 
ciation. 

H.  H.  Henry  for  Ohio  Face  Brick  Manufacturers'  Association. 
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C.  B.  Femald  and  Oeorge  Stuart  Patterson  for  Pennsylvania  system. 

0.  E.  BuUerfield  and  Clyde  Brown  for  New  York  Central  system. 

Richard  Inglis  and  C.  0.  Hunter  for  Hocking  Valley  Railroad  Com- 
pany and  Zanesville  &  Western  Railway  Company. 

W.  M,  Duncan  and  R.  F,  Denison  for  Wheeling  &  Lake  Erie  Rail- 
road Company. 

Report  op  the  Commission. 

Knapp,  (Jhaimuin: 

These  cases  involve  the  classification  of  fire,  building,  and  paving 
brick  when  transported  from  points  in  Central  Freight  Association 
territory  to  points  in  Trunk  Line  territory.  The  reasonableness  of 
the  existing  rates  on  the  three  kinds  of  brick  from  and  to  the  points 
named  is  also  in  question. 

The  attention  of  the  Commission  was  first  called  to  the  classifica- 
tion or  grading  of  brick  for  rate-making  purposes  in  the  territory 
described  by  the  complaint  of  The  Stowe-Fuller  Company,  filed  in 
September,  1906.  At  that  time  fire  brick  was  classed  by  itself  and 
paving  brick  and  building  brick  were  placed  in  another  class.  The 
Chicago-New  York  rate  on  fire  brick  was  25  cents  per  100  pounds 
and  on  the  other  class  20  cents  per  100  pounds.  These  were  used  as 
base  rates  and  were  generally  scaled  down  to  intermediate  points  in 
accordance  with  the  established  percentages  on  eastbound  traffic. 
On  westbound  traffic  but  one  rate  was  and  is  made  on  brick,  based 
substantially  on  the  New  York-Chicago  rate.  The  Stowe-Fidler 
complaint  attacked  the  classification  then  in  force  and  contended 
that  but  one  rate  should  be  made  for  the  transportation  of  all  kinds 
of  brick.  The  reasonableness  of  the  rates  was  not  presented  or  con* 
sidered.  On  June  24,  1907,  the  Commission  issued  its  report  in  the 
Stowe-FuUer  case,  12  I.  C.  C.  Rep.,  215.  It  was  ordered  that  the 
defendants  to  that  proceeding  be  required  to  enforce  and  maintain 
for  a  period  of  not  less  than  two  years  one  rate  for  the  transportation 
of  fire,  building,  and  paving  brick  from  points  in  the  state  of  Ohio  to 
poiuts  in  the  states  of  New  York  and  Pennsylvania.  The  effective 
date  of  the  order  was  August  15,  1907.  On  August  1,  1907,  carriers, 
members  of  the  Central  Freight  Association,  apparently  decided  to 
comply  with  the  order  of  the  Commission,  and  thereupon  most  of 
them  by  tariff  pubUcations  announced  a  rate  of  22^  cents  per  100 
pounds  on  fire,  building,  and  paving  brick,  Chicago  to  New  York. 
This  rate  was  to  apply  generally  from  Central  Freight  Association 
points  to  all  points  in  Trunk  Line  territory  and  was  to  be  scaled 
down  to  points  intermediate.  Upon  this  announcement  represen- 
tatives of  paving-brick  manufacturers  and  others  applied  to  the  Com- 
mission for  an  extension  of  the  effective  date  of  its  order,  and  on 
September  12,  1907,  the  Commission  suspended  the  order  in  the 
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Stowe-FvUer  case  **until  otherwise  ordered."  On  Aiigust  14,  1907, 
a  temporary  injunction  was  issued  by  a  United  States  district  judge, 
restraining  the  interested  carriers  in  Central  Freight  Association 
territory  from  putting  into  effect  the  proposed  22i-cent  rate.  The 
restraining  order  by  its  terms  was  to  continue  no  longer  than  January 
1,  1908.  On  January  2,  1908,  the  carriers  put  into  effect  the  rate  of 
22^  cents  above  mentioned.  On  January  20,  1908,  case  No.  1401 
was  filed.  In  this  case  the  reasonableness  of  the  rates  on  paving 
brick  was  challenged.  The  complaint  also  prayed  that  the  Stowe" 
Fuller  case^  be  reopened  and  reconsidered.  Building  and  fire  brick 
producers  intervened,  a  large  amount  of  testimony  was  taken,  and 
oral  argument  was  submitted  before  the  Commission. 

On  April  22, 1908,  cases  1528  and  1530  were  filed.  In  each  of  these 
cases  it  is  charged  that  the  rates  on  paving  and  building  brick  from 
and  to  the  points  in  question  based  on  the  22i-cent  Chicago  to  New 
York  rate  are  unreasonable. 

At  the  conclusion  of  the  argument  in  case  No.  1401  the  carriers 
presented  a  classification  or  grading  of  brick  which  was  accepted  by 
the  paving-brick  representatives.  It  was  met  by  a  protest,  however, 
from  the  fire  and  building  brick  producers.  The  matter  was  taken 
under  advisement  by  the  Conmiission,  and  it  was  determined  that  all 
the  cases  should  be  consolidated  and  the  question  of  classification  and 
rates  should  be  disposed  of  in  one  report.  The  cases  were  set  for 
hearing  and  further  testimony  was  taken.  It  was  agreed  by  the 
parties  that  the  four  cases  should  be  disposed  of  in  one  report,  with- 
out prejudice,  however,  to  the  right  of  any  of  them  to  bring  other 
proceedings  with  respect  of  the  reasonableness  of  particular  rates 
between  points  in  Central  Freight  Association  territory  and  points  in 
Trunk  Line  territory,  or  between  points  in  either  of  these  territories. 
Prior  to  the  taking  of  testimony  in  the  consolidated  cases,  a  represent- 
ative of  the  Commission  visited  the  plants  of  leading  producers 
of  the  three  grades  of  brick  in  various  sections  of  the  country.  He 
investigated  the  manner  of  manufacture,  methods  of  shipmenti  and 
conditions  generally  under  which  the  business  is  conducted.  All 
the  leading  shippers  from  Central  Freight  Association  territory  to 
Trunk  Line  territory  were  either  visited  by  him  in  person  or  were 
present  at  the  hearing  and  given  opportunity  to  present  their  views. 
Traffic  officials  of  many  of  the  railroads  interested  were  visited  per- 
sonaUy  and  their  views  with  respect  of  existing  conditions  obtained. 
The  Commission  has  made  every  effort  to  secure  exact  information 
with  a  view  to  determining  the  question  in  accordance  with  the  facts. 

There  are  two  questions  presented:  First,  is  there  a  practical 
classification  or  grading  of  the  different  kinds  of  brick  shipped  from 
and  to  the  points  involved  to  which  different  rates  may  be  applied! 
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Sec<Hid,  what  is  a  rMBonabfe  base  rale,  Chicago  to  New  Toric,  upon 
whkh  rales  shall  be  scaled  lo  points  mteimedialet 

In  the  consideration  of  these  qnestions  common  building  brick,  so 
called,  has  no  {dace.  This  grade  of  brick  is  produced  from  ordinary 
clay  at  kilns  in  practically  every  community,  and  moves  on  local 
rates  for  short  distancfis  only.  There  is  hide  or  no  movement  €i 
common  brick  from  any  point  in  Central  Freight  Association  territory 
to  Trunk  Line  tenitoiy.  It  was  agreed  by  all  parties  that  any  ad- 
justment of  the  classification  or  of  rales  ^>plicable  thereto  should 
not  include  common  building  brick.  Enameled  brick  and  hi^-class 
brick  8hq>ped  in  containers  are  abo  excluded  from  the  adjustment 
liere  made.  There  are  other  kinds  of  brick,  known  as  "corundite," 
<«  magnesite,''  and  "  chrome,"  which  are  used  for  refractory  purposes 
gild  are  of  high  value*  They  do  not,  however,  represent  over  one  one- 
hundredth  of  1  per  cent  of  the  total  movement  of  brick,  and  therefore 
gi^  not  excluded  from  this  adjustment.  Silica  brick  is  also  used  f<v 
lefractoiy  purposes,  and  b  coming  into  competition  with  hi^i-grade 
file  brick.    For  the  purposes  of  this  report,  it  is  property  classed  as  a 

fire  brick. 

We  will  first  consider  the  question  of  classification.  The  suggestion 
of  the  carriers  as  to  separation  of  the  various  kinds  of  brick  into 
classes,  together  with  the  rates  thereto  ^>plicable,  which  was  pre- 
sented at  the  argument  in  case  No.  1401,  is  as  follows: 


m  811km  bflek;  lire  brtek;  tedle  brick;  tedle  ttolncs;  tnT^nt;  mffl  brick  (mMto  of  lire  olaj), 
oodlrtliiodooiobeiiMdeoomai  brick  tooacdlnc  to  iiM«B,wbeUMrUMT  eonelttlo  diraec 
oootoetwlUillaiiMorboUerteCttiio.ieUlii9of|^a«boaHS.IfooaiidstediiUIk,       

a)  BirfldlK  brisk,  r**""*^  or  pn»ed:  pffowed  aoe  briek:  purine  brick  or  bloeki,  uwd  lor 
oUmt  tbao  p«Tti«  roods,  thoroogbtoo.  streote,  allByi,  sod  ildBwmlks  of  mimklpotttlei, 

(l)^pS%«bSkor  blooki,  to  mpply  oairoobriok'or  bkiekB  kr  porinf  roods,  tboraa^iafes, 
streets  slle7B,oodstdew»lksoimimMiMlttles,towiis,bofOf«bs,eoantlM,ortowvUps.^ 


ChteMto 
Now  To 


orfc 


During  the  last  hearing  another  suggestion  was  submitted  by  the 
carriers  as  follows: 

Silica,  corundite,  chrome,  magnasite,  and  fire  brick  to  take  the 
highest  rate.  Other  grades  of  brick  except  paving  block  or  brick 
shown  to  be  shipped  for  the  immediate  use  of  the  United  States, 
state,  or  municipal  governments,  to  take  a  lower  rate,  and  paving 
block  or  brick  when  shown  to  be  shipped  for  the  immediate  use  of  the 
United  States,  state  or  municipal  governments,  to  take  the  lowest 

rate. 

Another  classification  suggested  by  a  manufacturer  of  fire,  paving, 
and  building  brick  was  that  No.  1,  hand-made  fire  brick,  should  be  in 
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one  class  and  all  other  grades  in  another  class.  A  further  suggestion 
was  made  that  fire  brick  should  be  classified  in  accordance  with 
▼alue — that  is  to  say,  place  all  fire  brick  valued  from  $16  per  1,000 
and  upwa]*d  in  one  class  and  all  other  grades  of  fire  and  all  other  brick 
in  another  class.  It  was  also  suggested  that  different  rates  might  be 
made  where  brick  are  required  to  be  packed  for  shipment  to  preserve 
them  from  damage.  While  it  is  true  that  classification  is  sometimes 
made  with  respect  of  the  manner  of  the  packing  of  articles,  it  is  to  be 
noted  that  fire  brick  of  the  highest  grade  are  required  to  be  packed 
usually  in  sawdust  or  straw  to  protect  them  from  breaking.  The 
building  brick  here  imder  consideration  are  what  are  called  face  brick; 
that  is,  brick  that  are  pressed  so  as  to  have  smooth  faces.  This  grade 
of  brick  is  packed  in  straw  or  sawdust  or  other  protection  to  preserve 
it  from  damage.  Therefore  it  would  result,  if  classification  were  to  be 
based  on  method  of  packing,  in  placing  the  highest  grade  fire  brick, 
valued  at  about  $18  per  1,000,  in  a  class  with  face  building  brick, 
which,  on  the  average,  is  valued  at  $11.  The  higher  grade  might 
move  under  an  advanced  rate,  but  it  is  quite  certain  the  lower  would 
not. 

It  is  to  be  remembered  that  the  Commission  found  in  the  Stowe- 
FuUer  ease  that  the  three  grades  of  brick  should  not  be  separately 
classified  for  rate-miaking  purposes,  because  there  did  not  appear  to. 
be  any  transportation  or  other  reason  to  justify  such  a  classification. 
The  defendants  assert  that  the  peculiar  conditions  in  respect  of  the 
character  and  distribution  of  fire-clay  deposits  in  Central  Freight 
Association  territory  and  the  conditions  of  transportation  to  Trunk 
Line  territory,  more  particularly  from  points  in  Ohio  to  points  in 
New  York  and  Pennsylvania,  warrant  a  classification  of  different 
grades  of  brick  for  rate-making  purposes,  and  they  call  attention  to 
the  fact  that  for  many  years  there  was  such  a  classification.  It  is 
argued  that  no  complaint  was  made  by  the  fire-brick  producers  of 
the  25-cent  Chicago-New  York  base  rate  on  their  product  and  that 
experience  has  shown  that  the  traffic  moved  freely  and  in  large  volume 
at  that  rate.  It  is  further  insisted  that  the  finding  in  the  Siowen 
Fuller  case  left  the  carriers  no  alternative  but  to  average  the  rates 
formerly  charged  under  the  classification  if  their  revenues  were  to 
be  preserved. 

It  is  also  pointed  out  by  defendants  that  while  it  is  true  that  fire, 
building,  and  paving  brick  are  placed  in  one  class  in  the  three  great 
classifications  of  the  country,  the  different  grades  are  actually  carried 
on  commodity  rates  lower  than  the  classifications  which  are  made 
with  reference  to  the  peculiar  conditions  existing  in  each  locality. 

It  is  further  asserted  that  there  are  three  natural  divisions  of  brick 
produced,  namely,  fire,  building,  and  paving,  and  that  the  classi* 
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fication  first  above  set  out  would  operate  equitably  and  would  be 
found  effective  if  put  in  force  to  prevent  misbilling  and  consequent 
benefits  to  one  shipper  over  another. 

The  various  suggestions  with  respect  of  classification  were  fully 
considered  at  the  hearing  and  each  met  with  serious  objections  on  the 
part  of  some  of  the  business  interests  involved.  When  taken  in  con- 
nection with  the  proposed  rates,  the  classifications  offered  by  the 
carriers  were  not  satisfactory  to  any  interest  represented.  It  was 
pretty  generally  agreed  that  if  the  highest  grade  of  fire  brick,  made 
from  the  best  fire  clay  and  used  only  where  the  highest  degree  of  heat 
obtains  in  blast  furnaces,  could  be  accurately  described  so  as  to  dis- 
tinguish it  from  other  grades  of  fire  and  other  brick  used  for  less 
refractory  purposes,  it  might  well  be  put  in  a  class  by  itself.  The 
evidence  seems  to  show,  however,  that  during  a  great  part  of  the 
time  in  which  fire  brick  were  placed  in  a  separate  class  by  the  carriers, 
a  very  large  volume  of  certain  grades  of  fire  brick  coming  into  com- 
petition with  the  highest  grades  moved  under  the  lower  classification. 
This  was  a  hardship  upon  fire-brick  shippers  who  made  only  the 
highest  grades  and  paid  the  highest  rate,  and  ultimately  led  to  the 
filing  of  the  complaint  in  the  SUywe-FuUer  case. 

A  standard  No.  1  fire  brick  is  handmade,  light  in  color,  porous, 
and  does  not  bond  closely.  It  must  be  packed  when  shipped  in  order 
that  it  will  not  break  and  must  be  placed  in  warehouses  where  it 
will  not  be  subject  to  the  elements.  This  grade  of  brick  is  easily 
distinguished  from  building  and  paving  brick  and  does  not  compete 
with  either  in  actual  use.  But  there  is  a  fire  brick  of  equal  grade 
made  from  fire  clay  which  sells  for  substantially  the  same  price  and 
is  of  fine  grain,  hard  and  dense.  This  brick  has  the  appearance  of 
paving  or  building  brick  and  can  not  be  easUy  distinguished  from 
them.  It  is  actively  in  competition  with  handmade,  porous  brick. 
Both  the  handmade  and  machine-made  brick  are  produced  in  three 
grades,  selling  at  varying  prices  from  $18  down  to  $10  per  1,000. 
No  one,  not  even  an  expert,  can  readily  distinguish  between  the 
grades.  They  are  made  of  the  same  day,  in  the  same  plant,  fre- 
quently shipped  in  the  same  car,  and  quite  as  frequently  billed  to 
one  consignee. 

At  many  points  along  the  Ohio  River  in  West  Virginia  and  at 
various  other  points  in  Ohio  and  Kentucky,  so-called  fire  brick  is 
made  of  a  low  grade  of  fire  clay.  Out  of  this  clay  is  produced  build- 
ing brick,  paving  brick,  and  paving  blocks.  In  a  few  plants  low- 
grade  fire  brick  and  good  building  brick  and  paving  brick  are  produced 
from  the  same  clay  and  are  burned  at  the  same  time  in  the  same  kiln. 
This  so-called  fire  brick  finds  its  market  where  brick  are  used  which 
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are  not  required  to  stand  the  highest  degree  of  heat,  such  as  in  boiler 
settings,  stacks,  paving  around  furnaces  and  floors  of  mills,  building 
kilns,  etc.  Low-grade  fire  brick  is  also  being  used  to  a  constantly 
increasing  extent  for  purposes  for  which  only  the  higher  grade  was 
formerly  used.  It  is  stated  in  evidence,  and  not  disputed,  that  out  of 
a  movement  of  600,000,000  fire  brick  in  1908,  about  one-third  were 
sold  for  the  highest  refractory  purposes,  one-third  for  stove  linings 
and  secondary  purposes,  and  one-third  for  boiler  settings,  stacks, 
kilns,  etc. 

Paving  blocks  began  to  be  shipped  from  Central  Freight  Associa- 
tion to  Trunk  Line  territory  about  the  year  1900.  These  blocks  are 
larger  than  ordinary  brick  and  weigh  about  9  pounds.  The  standard 
brick  weighs  from  6  to  7  pounds.  Paving  blocks  are  grooved  and 
from  their  size  and  appearance  can  be  easily  distinguished  from 
the  other  grades  of  brick.  There  is  a  considerable  use  of  these  blocks 
in  the  construction  of  large  buildings  and  foundations  generally  and 
in  certain  sections  of  the  country  for  the  building  of  residences. 
This  use  of  paving  blocks  for  building  purposes  appears  to  be  on  the 
increase. 

It  is  conceded  by  defendants  that  it  costs  no  more  to  transport 
fire  brick  than  any  of  the  other  kinds.  Claims  for  loss  and  damage 
are  nominal  only  and  there  appears  to  be  no  material  difference  in 
this  respect  between  the  various  kinds  of  brick  transported.  It  is 
well  settled  that  in  making  a  classification  of  articles,  bulk,  value, 
liability  to  loss  and  damage,  and  similar  elements  affecting  the 
desirability  of  the  traffic  should  be  considered,  and  articles  which 
are  analogous  in  character  should  ordinarily  be  placed  in  the  same 
class. 

It  is  insisted  by  defendants  that  the  classifications  presented  by 
them  are  designed  to  meet  competitive  conditions  peculiar  to  the 
region  directly  involved.  They  argue  that  these  conditions  are  unlike 
those  obtaining  in  any  other  section  of  the  country;  that  the  situation 
should  be  considered  locally;  and  that  there  might  well  be  put  into 
effect  a  classification  of  brick  from  and  to  the  points  involved  without 
affecting  the  adjustment  of  the  general  traffic  under  one  classification 
in  all  other  sections  of  the  coimtry.  Carriers,  within  proper  limita- 
tions, may  take  competition  into  consideration  in  classifying  freight. 
Competition  that  maybe  considered  in  proper  cases  not  only  includes 
that  between  carriers  but  also  that  of  the  commodity  produced  in  one 
section  of  the  country  with  the  same  commodity  produced  in  another 
section  and  sometimes  competition  of  one  kind  of  traffic  with  another 
kind.  Conceding  that  there  is  a  peculiar  situation  with  reference  to 
manufacturing  and  shipping  conditions  in  Ohio   and  contiguous 
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points,  we  are  not  sufficiently  informed  to  treat  tliat  situation  as  a 
local  proposition  with  reference  to  shipments  to  points  in  Trunk  Line 
territory.  Competition  between  the  different  grades  of  brick  is  of 
such  a  character  that  no  scheme  of  classification  is  possible  which  will 
not  permit,  if  it  does  not  encourage,  the  misbilling  of  the  product  in 
order  to  secure  lower  rates.  To  a  considerable  extent,  shipments  of 
all  brick  under  the  classification  in  effect  prior  to  August,  1906,  moved 
at  the  lower  rate.  Shippers  of  brick  made  of  low-grade  fire  clay 
which  competed  with  fire  brick  of  higher  grades  and  were  also  used  as 
paving  or  building  brick,  and  fire  brick  made  of  pure  fire  clay  which 
could  not  be  distinguished  from  building  or  paving  brick,  quite  fre- 
quently billed  shipments  under  the  lower  classification. 

It  is  also  to  be  observed  that  the  classifications  proposed  by 
defendants  rest  to  a  considerable  extent  upon  the  use  to  which  the 
product  is  to  be  put  after  it  is  sold.  This  would  lead  to  much  hard- 
ship to  many  shippers  and  constitutes  a  basis  of  classification  which 
the  Commission  has  for  obvious  reasons  refused  to  sanction. 

The  paving-block  interests  insist  that  their  product  should  be 
placed  in  a  class  by  itself.  It  ia  asserted  that  shipments  to  eastern 
points  are  required  to  meet  competition  with  asphalt,  cedar  block, 
bitulithic,  and  other  paving  material,  and  that  except  on  the  very 
lowest  rate  the  traffic  will  not  move  in  good  volume.  It  is  further 
argued  that  the  paving  block  used  for  paving  streets,  alleys,  and 
roads  is  noncompetitive  with  the  other  grades.  As  has  been  stated, 
there  is  a  large  use,  which  is  on  the  increase,  of  paving  block  for 
building  purposes.  To  meet  this  condition  the  paving  interests 
suggest  a  classification  limited  to  paving  brick  and  block  for  the 
immediate  use  of  United  States,  state,  or  municipal  governments. 
So  far  as  the  use  of  paving  blocks  or  brick  for  the  use  of  the  United 
States,  state,  or  municipal  governments  is  concerned,  reference  is 
made  to  section  22  of  the  act  to  regulate  commerce  which  gives  the 
carriers  the  right  to  transport  traffic  for  the  above-named  authorities 
at  reduced  rates  if  they  see  fit  to  do  so.  This  can  be  done  notwith- 
standing the  conclusion  reached  in  this  case.  What  carriers  may 
do  is  one  thing  and  what  they  ought  to  be  required  to  do  is  quite 
another  thing.  Certainly  the  Commission  has  no  power  imder  the 
law  to  order  carriers  to  transport  traffic  for  the  United  States,  state, 
or  municipal  governments  at  reduced  rates.  Furthermore,  it  is  a 
matter  of  common  knowledge  that  the  United  States,  state,  and 
municipal  authorities  rarely  lay  pavements  themselves.  Work  of 
this  kind  is  usually  let  by  contract.  We  know  of  no  reason  why 
lower  rates  should  be  made  for  contractors  of  brick  paving  than 
should  be  made  in  favor  of  any  other  party  who  may  have  contracts 
for  other  work  for  public  authorities. 
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We  find  that  there  is  no  transportation  reason  for  making  different 
rates  on  different  grades  of  fire,  buildings  and  paving  brick.  The 
average  value  of  the  highest  grade  of  fire  brick  is  about  $18  per 
1,000.  The  average  value  of  the  other  grades  of  brick  is  about 
$10.  Could  the  highest  grade  of  fire  brick  be  accurately  described 
80  that  it  might  be  easily  distinguished  from  fire  or  other  brick  of  a 
lower  grade  and  value  it  may  well  be  claimed  that  a  higher  freight 
rate  should  be  charged  on  this  grade  than  on  the  other  grades.  The 
evidence  shows  that  this  particular  grade  will  move  freely  under  a 
higher  rate  than  will  permit  the  free  movement  of  the  lower  grades. 
We  have  seen,  however,  that  there  is  no  possible  description  of  high- 
grade  fire  brick  which  will  even  reasonably  insure  that  only  that 
grade  would  be  included.  In  other  words,  no  phraseology  has  been 
found  for  defining  first-grade  fire  brick  of  high  value  which  would 
not  also  describe  and  include  brick  of  lower  grade  and  value.  The 
average  price  of  high-grade  fire  brick  at  the  factory,  reduced  to  tons, 
is  about  $5;  building  brick  about  $4;  and  paving  block  about  $3. 
There  is  therefore  no  sufficient  difference  in  value  to  require  a  grading 
of  rates.  Under  these  circumstances,  placing  high-grade  fire  brick 
in  one  class  to  take  a  higher  rate  would  leave  too  much  to  manipulation 
by  shippers  and  carriers  to  insure  that  equality  of  rates  between 
strictly  competitive  articles  and  articles  of  the  same  class  which  it  is 
the  purpose  of  classification  to  secure.  In  so  far  as  it  was  held  in  the 
SioiDe-FuUer  case  that  one  rate  should  be  applied  to  fire,  building, 
and  paving  brick  on  shipments  between  the  points  involved  the 
conclusion  then  reached  is  sustained  by  further  and  more  exhaus- 
tive inquiry. 

We  come  now  to  consider  the  question  of  rates.  In  1897  the  base 
rate  on  fire,  building,  and  paving  brick,  Chicago  to  New  York,  was 
20  cents  per  100  pounds.  January  1,  1900,  the  rate  was  raised  to 
25  cents  per  100  pounds.  In  May,  1900,  brick  were  classified  as  fol- 
lows: Fire  brick,  25  cents  per  100  pounds;  building  brick,  22^  cents, 
and  paving  brick,  20  cents.  In  September,  1904,  the  rates  were  made 
25  cents  on  fire  and  20  cents  on  building  and  paving  brick.  This 
classification  and  the  rates  applicable  were  maintained  until  January 
2, 1908.  While  the  rates  of  25  and  20  cents  were  usually  scaled  down 
to  all  points  intermediate,  phicago  to  New  York,  it  is  to  be  observed 
that  at  60  per  cent  points,  including  Pittsburg  and  points  north  and 
south  thereof,  the  rates  were  25  cents  on  fire  brick,  22^  cents  on  build- 
ing brick,  and  20  cents  on  paving  brick  almost  continuously  from 
1900  to  January  2,  1908.  The  reason  given  by  the  carriers  for  this 
exception  to  the  classification  is  that  the  general  adjustment,  if 
strictly  applied,  would  result  in  giving  some  points  west  of  Pittsburg 
lower  rates  on  building  brick  than  some  points  east  theieoL    This 

17  I.  C.  C.  Eep. 


206  INTEB8TATE  COMMEBCE  COMBOSSION  REP0BT8. 

exception  is  not  very  material  to  this  inquiry  for  the  reason  that  the 
22f-cent  rate  is  now  checked  in  on  eastbound  traffic  from  all  inter- 
mediate points,  including  the  60  per  cent  territory. 

It  is  to  be  noted  that  for  many  years  fire  brick  has  taken  the  25- 
cent  rate  and  generally  speaking  for  about  the  same  length  of  time 
all  other  grades  of  brick  have  been  carried  on  the  20-cent  basis 
except  from  the  60  per  cent  territory.  As  a  result  of  the  finding 
in  the  Stowe-FuUer  case,  the  carriers  averaged  the  rates  that  were 
formerly  applicable  on  the  two  classes.  That  is  to  say,  the  22f<ent 
rate  is  a  reduction  of  2^  cents  on  fire  brick  and  a  raise  of  2^  cents  on 
all  other  brick.  There  is  now  and  has  been  during  all  the  years  since 
1900  a  much  larger  movement  of  low-grade  fire  brick,  paving  and 
building  brick  than  high-grade  fire  brick,  and  the  net  result  is  doubtless 
a  raise  in  rates  on  the  average.  It  is  earnestly  urged  by  both  the 
building  and  paving  brick  interests  that  the  raise  of  2\  cents  is  suffi- 
cient to  absorb  their  profits  on  shipments  to  Trunk  Lone  territory. 
During  the  year  and  a  half  that  the  22i-cent  rate  has  been  in  effect 
shipments  of  paving  block  to  Trunk  Line  territory  have  fallen  off. 
There  has  been  during  the  same  time  an  apparent  increase  in  the 
shipments  of  building  brick.  This  may  be  accounted  for,  in  part 
at  least,  by  the  fact  that  there  was  no  raise  in  the  building-brick  rate 
from  60  per  cent  territory.  Large  shipments  of  building  brick  are 
made  from  this  territory.  How  much  the  falling  off  of  paving-block 
shipments  is  to  be  attributed  to  depressed  business  conditions  there 
is  no  means  of  knowing.  It  appears  that  during  1908  there  were 
manufactured  and  sold  some  200,000,000  more  paving  brick  and 
blocks  than  in  1907.  This  product  largely  foimd  sale  at  points  in 
Central  Freight  Association  territory  and  points  north  and  south 
thereof.  It  is  estimated  that  between  10  and  15  per  cent  of  the 
entire  product  prior  to  the  raise  in  the  rate  was  shipped  to  Trunk 
Line  territory. 

It  is  the  contention  of  the  carriers  that  for  many  years  fire  brick 
was  so  classed  in  their  tariffs  as  to  take  a  25-cent  rate;  that  no  con>- 
plaint  has  been  made  of  that  rate;  that  the  traffic  moved  freely  and 
in  large  volume  under  it;  and  that  the  presxmiption  is  that  it  is  a 
reasonable  rate.  How  much  the  absence  of  complaint  of  the  25- 
cent  rate  is  explained  by  the  fact  that  a  large  proportion  of  fire  brick 
was  transported  under  a  lower  rate  we  are  not  informed.  The  force 
of  the  contention  of  the  carriers  with  respect  to  the  high  rate  upon 
fire  brick  is  weakened  to  some  extent  by  the  fact  that  for  the  past 
year  and  a  half  fire  brick  have  been  carried  at  22^  cents  per  100 
poimds.  The  carriers  insist,  however,  that  this  rate  is  not  to  be 
considered  as  voluntarily  made^  but  that  it  was  put  into  effect  as 
a  result  of  the  Commission's  finding  in  the  Stowe-FuOer  case.    The 
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evidence  appears  to  show  that  during  most  of  the  time  the  25-cent 
rate  was  in  effect  on  fire  brick  a  large  proportion  of  all  brick  trans- 
ported from  Central  Freight  Association  to  Trunk  Line  territory  was 
carried  on  the  20-cent  rate.  The  extent  to  which  fire  brick  which 
should  have  paid  25  cents  was  transported  at  a  lower  rate  does  not 
definitely  appear.  The  carriers  do  not  go  further  than  to  admit  that 
shipments  of  the  character  were  made.  Shippers  insist  it  was  very 
generally  the  case.  Our  conclusion  is  that  to  a  considerable  extent, 
certainly  prior  to  August,  1906,  the  classification  was  not  observed 
and  therefore  a  large  proportion  of  all  brick  between  the  points 
involved  was  shipped  on  the  20-cent  rate.  On  some  of  the  fire  brick 
the  25-cent  rate  was  paid,  but  when  this  occurred  it  was  probably 
paid  on  the  highest  grade  which  could  be  readily  distinguished  from 
other  brick.  The  movement  of  brick  has  increased  enormously  dur- 
ing the  past  few  years.  Brick  is  very  desirable  traffic.  It  moves 
in  large  volume,  can  be  loaded  to  the  full  capacity  of  cars,  and  is  not 
subject  to  loss  and  damage.  Paving  and  low-grade  fire  brick  move 
in  any  sort  of  freight  equipment  except  flat  cars  and  are  a  low-grade 
commodity.  These  elements  seem  to  call  for  the  making  of  low 
rates.  It  being  impossible  to  classify  brick  so  as  to  avoid  confusion, 
misbilling,  etc.,  a  rate  should  be  fixed  which  shall  as  near  as  may  be 
permit  free  movement  and  which  shall  take  into  consideration  the 
interests  of  the  shippers  and  the  carriers. 

The  traffic  we  here  have  under  consideration  moves  almost  entirely 
from  Ohio  and  contiguous  Kentucky  and  West  Virginia  territory  to 
Trunk  Line  territory.  There  is  no  movement  of  any  kind  of  brick 
from  Chicago  to  New  York  and  very  little  movement  except  the 
highest  grade  of  fire  brick  from  points  west  of  Ohio  to  Trunk  Line 
points.  The  haul  from  all  the  points  of  production  to  Trunk  Line 
points  on  the  average  is  much  shorter  than  from  Chicago  to  New 
York.  Carriers  are  ordinarily  entitled  to  charge  a  slightly  higher 
per  mile  rate  for  shorter  hauls  than  are  proper  to  be  charged  for 
longer  distances. 

Building  and  paving  brick  were  carried  for  many  years  on  a  20- 
cent  basis,  and  the  tariff  rate  on  fire  brick  was  25  cents.  The  estab- 
lishment of  these  rates  by  the  carriers  was  voluntary.  The  amoimt 
received  for  the  traffic  as  a  whole  is  to  be  presumed  a  reasonable 
compensation  for  the  service.  No  complaint  reached  the  Commission 
until  after  the  decision  in  the  Stowe- Fuller  case  with  respect  of  the 
reasonableness  of  either  rate,  and  then  the  question  presented  was 
one  respecting  the  subsequent  raise  in  rates  on  building  and  paving 
brick.  We  believe  that  a  fair  conclusion  from  all  the  evidence,  tak- 
ing in  consideration  the  greater  volume  of  shipments  moving  imder 
the  lower  rates,  is  that  for  the  transportation  of  fire,  building,  and 
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paving  brick  between  the  points  involved  the  carrieis  received  on 
the  average  not  to  exceed  21  cents  per  100  pounds  during  most  of 
the  time  that  the  last  classification  was  in  effect.  The  evidence  fails 
to  show  that  this  rate  is  unreasonable.  The  defendants  have  failed 
to  justify  the  increase  represented  by  22^  cents. 

We  therefore  find  that  the  Chicago-New  York  base  rate  to  be 
applied  on  fire,  building,  and  paving  brick  on  shipments  eastbound 
from  Central  Freight  Association  territory  to  Trunk  Line  territory 
should  not  exceed  21  cents  per  100  pounds,  and  that  any  charge  in 
excess  of  that  amount  is  unreasonable.  It  is  our  opinion  that  this 
rate  scaled  to  points  intermediate,  Chicago  to  New  York,  on  estab- 
lished percentages  will  not  impose  an  unjust  burden  upon  any  shipper 
and  will  yield  sufficient  revenue  to  the  carriers. 

In  cases  Nos.  1401,  1528,  and  1530  reparation  is  asked.  Under  all 
the  circumstances  shown  we  are  of  the  opinion  that  no  order  for  repa- 
ration is  warranted. 

An  order  will  be  entered  in  accordance  with  the  above  finding. 
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No.  2179. 
KAYE   &   CARTER    LUMBER    COMPANY 

V. 

MINNESOTA  &  INTERNATIONAL  RAILWAY  COMPANY 

ET  AL. 


No.  2180. 
SAME 

V. 

SAME. 


Submitted  May  t4t  t%9.    Decided  November  tS,  1909. 


1.  A  carload  rate  and  minimum  weight,  specified  in  a  publiflhed  tariff  as  applicable 

to  a  car  of  stated  size,  constitute  a  definite  offer  to  the  shipping  public  to 
move  the  commodity  on  thoee  terms,  and  when  a  shipper  has  ordered  a  car 
of  that  capacity  the  Commission  will  not  sanction  the  imposition  upon  him  of 
additional  transportation  charges  on  a  shipment  that  could  have  been  loaded 
into  such  a  car  when  the  carrier  for  its  own  convenience  furnishes  him  a 
larger  car. 

2.  The  tariffs  of  the  defendants  held  to  be  unreasonable  and  imlawful  in  that  they  did 

not  contain  a  rule  providing  that  when  for  their  convenience  they  use  a 
larger  car  than  the  one  ordered  the  published  rate  and  minimum  weight 
applicable  under  their  tariffs  to  a  car  of  the  dimensions  ordered  will  be 
applied  in  all  cases  where  the  shipment  actually  moved  could  have  been 
loaded  into  a  car  of  the  size  ordered.    Reparation  awarded. 

C.  A.  Kaye  for  complainant. 

Charles  Donnelly  for  Minnesota  &  International  Railway  Company 
and  Northern  Pacific  Railway  Company. 

William  R.  Begg  for  Great  Northern  Railway  Company. 

Hale  Holden  for  Chicago,  Burlington  &  Quincy  Railroad  Company. 

N,  n.  Loomis  and  F.  C.  DiUard  for  Union  Pacific  Raikoad  Company. 

A,  0.  Brigga  and  Oeorge  W.  Markham  for  Chicago  Great  Western 
Railway  Company,  and  H.  G.  Burt  and  C.  H.  F.  Smith,  receivers 
thereof. 

James  Hagerman  and  Joseph  M.  Bryson  for  Missouri,  Kansas  & 
Texas  Railway  Company. 
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Repobt  of  the  Commission. 

Harlan,  Commissioner: 

The  same  ground  of  complaint  is  urged  in  each  of  these  cases,  and 
they  may  therefore  be  considered  together.  They  are  submitted 
upon  the  complaints  and  answers  and  upon  an  agreed  statement  of 
facts  from  which  the  issue  may  be  stated  as  follows: 

The  complainant  is  a  copartnership  located  at  Minneapolis,  being 
engaged  in  the  lumber  business.  On  or  about  June  13,  1907,  it 
ordered  a  SS-foot  car  for  a  shipment  of  cedar  posts  from  Hines,  in 
the  state  of  Minnesota,  to  Benton,  in  the  state  of  Nebraska,  and  on 
or  about  November  11, 1907,  ordered  a  like  car  for  a  similar  shipment 
to  Windsor,  in  the  state  of  Missouri.  The  principal  defendant,  which 
was  the  initial  carrier  in  both  movements,  for  its  own  convenience 
furnished  the  complainant  in  each  instance  with  larger  cars. 

The  tariffs  in  effect  at  the  time  the  shipments  moved  named  a 
through  rate  on  telegraph  and  telephone  poles  in  carloads  from  Hines 
to  Benton  of  33  cents  per  100  pounds,  and  to  Windsor  a  through  rate 
of  26  cents,  with  a  minimum  weight  for  cars  over  30  feet  and  under 
34  feet  in  length  of  24,000  pounds;  for  cars  34  feet  in  length  and  over 
a  minimum  weight  of  30,000  pounds  was  provided.  On  the  shipment 
of  June  13,  the  complainant  was  required  to  pay  charges  amounting  to 
$99,  being  at  the  rate  of  33  cents  per  100  pounds  on  a  minimum 
weight  of  30,000  poimds  fixed  for  a  34-foot  car;  and  on  the  shipment 
of  November  11  charges  were  collected  in  the  amount  of  $78,  being  at 
the  rate  of  26  cents  on  the  same  minimum  weight.  The  complain- 
ant's contention  is  that  inasmuch  as  its  shipments  could  have  been 
loaded  into  cars  of  the  dimensions  ordered  and  the  larger  cars  were 
furnished  for  the  convenience  of  the  principal  defendant,  the  charges 
ought  to  have  been  assessed  on  the  net  wei^t  of  the  shipments, 
namely,  27,380  pounds  and  24,900  pounds,  respectively.  It  therefore 
demands  reparation  in  the  total  amount  of  $21.91,  being  the  differ- 
ence  between  the  charges  collected  and  the  charges  that  would  have 
been  properly  collectible  had  the  33-foot  cars  been  furnished  as 
ordered.  The  defendants  admit  that  the  shipments  actually  carried 
by  them  in  the  larger  cars  could  have  been  loaded  into  cars  of  the 
size  ordered  by  the  complainant. 

The  point  urged  on  behalf  of  the  defendants  is  that  the  charges 
collected  on  the  shipments  were  based  on  the  requirements  of  the 
published  tariffs  in  effect  at  the  time  the  shipments  were  made. 
It  is  true  that  on  April  1,  1909,  some  montlis  after  the  date  of  the 
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shipments  in  question,  the  defendants  published  a  tariff  rule,  which  is 
still  in  force,  as  follows: 

When  carrier  can  not  furnish  car  of  the  capacity  ordered  by  shipper,  and  for  its 
own  convenience  furnishes  car  of  greater  capacity  than  the  one  ordered  by  the  shipper, 
it  wiU  be  used  on  the  basis  of  the  minimum  carload  weight  fixed  in  tariff  to  apply  on 
size  of  car  ordered  by  shipper,  but  in  no  case  less  than  actual  weight. 

But  this  rule  was  not  in  the  published  tariffs  at  the  time  the  ship- 
ments moved,  and  the  defendants  contend  that  they  were  not  there- 
fore permitted,  when  their  supply  of  equipment  necessitated  the 
furnishing  of  larger  cars  than  ordered,  to  assess  the  charges  on  the 
basis  of  the  published  minimum  for  the  smaller  car.  They  also  insist 
that  the  charges  assessed  were  not  unreasonable  and  therefore  no 
reparation  should  be  awarded. 

It  is  well  settled  under  previous  decisions  of  the  Commission  that 
we  can  not  sanction  the  imposition  of  additional  transportation  charges 
upon  a  shipper  who  has  ordered  a  car  of  dimensions  specified  in  a  car- 
rier's tariff,  but  who,  for  the  convenience  of  the  carrier,  has  been 
supplied  with  a  larger  car.  A  carload  rate  and  a  minimum  weight 
specified  in  a  lawful  tariff  hold  out  a  definite  offer  to  the  shipping  pub- 
lic to  move  merchandise  on  those  terms,  and  there  should  be  a  rule  in 
all  tariffs  to  the  effect  that  when  a  carrier,  for  its  own  convenience, 
supplies  a  larger  car  than  the  one  ordered,  it  will  do  so  on  the  basis 
of  the  published  rate  and  minimum  weight  applicable  to  the  length 
of  car  so  ordered  by  the  shipper,  in  all  cases  where  the  shipment 
actually  moved  could  have  been  loaded  into  the  car  ordered.  Hanna 
Goal  Oo.  V.  Northern  Pacific  By.  Ch.,  16  I.  C.  C,  Rep.,  289.  The 
tariffs  of  the  defendants  were  imreasonable  and  unlawful  in  not  con- 
taining, at  the  time  these  shipments  were  made,  a  rule  embodying 
such  provisions,  in  conformity  to  the  Commission's  administrative 
rulings. 

An  order  will  be  entered  awarding  the  complainant  reparation  in 
the  amount  demanded,  with  interest,  and  requiring  the  defendants 
to  publish  and  maintain  such  a  rule  in  their  tariffs  for  not  less  than 
two  years. 
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No.  2761. 

WEBER  CLUB  &  INTERMOUNTAIN  FAIR  ASSOCIATION 

r. 

OREGON  SHORT  LINE  RAILROAD  COMPANY  ET  AL. 


Suhmttted  October  SO,  1909.    Decided  November  26,  1909. 


1.  The  proTisioDs  of  section  22  of  the  net  do  not  entirely  exempt  the  latnaDce 

of  excursion  tickets  from  the  operation  of  the  undne-diserimiiuition  pro- 
vision of  the  act,  but  the  statute  itself  authorizes  discriminatioD  in  per- 
mitting the  issuance  of  excursion  tickets,  and  It  is  only  in  cases  where 
this  privilege  has  been  plainly  abused  that  the  Commlsslofi  would  be 
justified  in  interfering. 

2.  D||,fendants  make  passenger  rates  of  one  fare  for  the  round  trip  in  the  qning 

and  fall  of  each  year  to  Salt  Lake  City,  Utah,  from  surrounding  terri- 
tory in  order  that  persons  may  visit  that  city  for  the  Mormon  conferences 
and  the  Utah  State  Fair ;  but  it  issues  passenger  rates  of  only  one  and 
one-third  the  round  trip  fare  for  excursions  to  the  Intermountain  Fair 
held  in  the  fall  of  each  year  at  Ogden,  Utah.  Complainants  do  not  atta^ 
the  reasonableness  of  the  excursion  rates  to  Ogden,  but  they  complain 
that  defendants  unduly  discriminate  against  Ogden;  Held,  That  the 
Commission  is  not  satisfied  from  the  record  that  Salt  Lake  City  has  been 
given  by  these  excursion  rates  a  preference  of  such  proportions  as  to  be 
termed  undue. 
8.  The  Commission  suggests  tliat  defendants  should  establish  a  uniform  pas- 
senger rate  of  1^  cents  per  mile  each  way  to  all  state  and  county  fklrs ; 
hot  this  is  a  matter  upon  which  the  Commission  has  no  authority  to 
make  any  requirement 

H.  H.  Benderson  and  A.  R.  Hey  wood  for  complain&nta. 
F.  C.  DiOard  and  P.  L.  WiUiams  for  defendants. 

Report  of  the  Comkissiok. 

Pboutt,  Commissioner: 

The  complainants,  representing  the  interests  of  Ogden,  complain 
that  the  rates  of  the  defendants  discriminate  in  favor  of  Salt  Lake 
City  and  against  Ogden. 

The  Mormon  Church  holds  two  conferences  each  year  at  Salt 

Lake  City — one  in  April  and  another  in  October.    At  theae  confer- 

ences  the  attendance  of  all  Mormons  is  urged,  and  that  of  many  ia 
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required.  The  testimony  indicates  that  where  the  journey  is  not 
too  expensive  from  one-fifth  to  one-third  of  the  entire  Mormon  popu- 
lation visit  Salt  Lake  during  these  conferences. 

A  considerable  Mormon  population  is  tributary  to  the  lines  of  the 
Union  Pacific  system  north,  east,  and  west  of  Ogden,  and  for  the 
purpose  of  enabling  these  people  to  attend  these  semiannual  con- 
ferences it  has  been  the  practice  of  the  defendant  railways,  in  common 
apparently  with  other  railways  nmning  into  Salt  Lake  City,  to  make 
an  excursion  rate  of  one  fare  for  the  round  trip  to  Salt  Lake  City 
during  the  week  of  the  conference.  Since  the  conference  is  held  at 
the  same  time  each  year,  it  has  come  to  be  an  understood  custom 
that  these  excursion  rates  will  be  made  at  these  times.  The  rate  is 
not  confined  to  members  of  the  Mormon  Church,  but  is  open  to  the 
entire  public,  and  the  testimony  indicates  that  Mormons  and  Gentiles 
alike  are  accustomed  to  wait  for  these  semiannual  excursions  to  visit 
Salt  Lake  City  for  purposes  of  trade  and  amusement,  as  well  as 
for  religious  edification.  Not  only  do  consumers  travel  to  Salt  Lake 
for  the  purpose  of  satisfying  their  necessities  at  retail  stores,  but 
the  country  merchants  take  tiiis  opportunity  to  visit  and  buy  from 
the  wholesale  dealer. 

It  further  appeared  that  these  semiannual  excursions  were  taken 
advantage  of  by  other  conventions  of  various  kinds.  Since  the  rate 
is  open  to  the  entire  public,  and  since  the  date  is  known  for  a  con- 
siderable time  in  advance,  any  other  meeting,  by  fixing  its  date  during 
the  same  week,  can  obtain  the  benefit  of  the  low  fare.  It  appeared 
that  there  were  frequently  special  attractions  at  the  theaters  during 
this  week,  and  that  all  this  was  advertised  by  the  defendant  lines  in 
such  a  way  as  to  attract  travelers  to  Salt  Lake  City  at  these  times. 

The  Utah  State  Fair  is  held  at  Salt  Lake  City,  and  the  state  appro- 
priates considerable  sums  from  year  to  year  for  the  support  and 
encouragement  of  that  institution.  Of  late  years  it  has  generally 
been  held  during  the  week  of  the  fall  conference.  The  Intermountain 
Fair  is  a  similar  organization,  receiving,  however,  no  support  from 
the  state,  which  holds  its  expositions  in  the  fall  at  Ogden.  It  is  in 
some  sense  a  rival  of  the  State  Fair,  and  it  asks  of  the  defendants 
the  same  excursion  rate  which  is  accorded  to  the  state  fair.  The 
best  rate,  however,  which  it  has  been  able  to  obtain  in  the  past  is 
one  fare  and  one-third  for  the  round  trip. 

Passengers  visiting  Salt  Lake  City  from  points  north,  east,  or  west 
of  Ogden  upon  the  lines  of  the  defendants  must  pass  through  Ogden 
and  86  miles  beyond  in  order  to  reach  Salt  Lake  City.  From  many 
of  these  points  the  one-way  fare  to  Salt  Lake  City  would  be  less  than 
the  one-and-one-third  fare  to  Ogden.  It  results,  therefore,  that  many 
persons  can  travel  through  Ogden  to  Salt  Lake  City  each  year  for 
the  purpose  of  trade  and  amusement  at  Salt  Lake  City  at  a  cheaper 
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rate  than  they  can  visit  Ogden  for  the  same  purposes,  and  this  dis- 
crimination constitutes  the  gravamen  of  this  complaint. 

It  should  be  noted  that  upon  the  tariffs  no  advantage  is  ^ven  to 
the  State  Fair  over  the  Intermoimtain  Fair.  The  Oregon  Short  line, 
and,  as  we  understand  the  testimony,  the  Union  Pacific  lines  in 
that  section,  accord  to  all  fairs  a  rate  of  2  cents  per  mile  each  way. 
Since  the  ordinary  passenger  rate  is  3  cents  per  mile  upon  the  de- 
fendant lines  in  this  vicinity,  this  results  in  a  rate  of  one-and-one- 
third  fare  for  the  round  trip.  The  Utah  State  Fair  obtains  a  rate  of 
one-  fare  for  the  round  trip,  not  by  virtue  of  the  fact  that  it  is  a  State 
Fair,  but  by  reason  of  the  circumstances  that  its  sessions  at  Salt  Lake 
City  are  held  during  the  fall  conference  of  the  Mormon  Church. 

The  complainants  do  not  attack  the  reasonableness  of  the  excur- 
sion rate  to  Ogden.  Their  only  complaint  is  that  the  defendants  dis- 
criminate against  Ogden. 

The  defendants  contend,  first,  that  by  the  provisions  of  section  22 

excursion  rates  are  entirely  exempted  from  the  operation  of  the  act 

to  regulate  commerce,  or,  at  least,  from  those  provisions  of  the  act 

relating  to  discrimination;  but,  second,  if  this  be  not  correct,  then, 

that  the  discrimination  in  this  case  is  not  undue. 

As  originally  enacted,  the  twenty-second  section  provided — 
that  nothing  in  this  act  shaU  apply    *    *    *    to  the  Issuance  of  mileage,  excur- 
sion, or  commutation  passenger  tickets. 

While  the  act  stood  in  this  form,  Larrison  v.  Chicago  <k  Orand 
Trunk  Ry.  Co.^  1  I.  C.  C.  Kep.,  147,  was  decided.  The  Chicago  A 
Grand  Tnmk  Railway  Company  sold  to  commercial  travelers  mileage 
books  of  1,000  miles  at  the  rate  of  2  cents  per  mile.  Its  published 
tariffs  made  no  reference  to  this  mileage-book  rate,  and  the  sale  of 
such  books  was  confined  to  commercial  travelers.  Larrison,  having 
occasion  to  travel  between  Port  Huron  and  Chicago,  attempted  to 
buy  one  of  these  books,  and,  being  refused,  brought  his  complaint 
The  defendant  contended  that  under  the  provisions  of  the  twenty- 
second  section  the  Commission  had  no  jurisdiction  whatever  over  the 
sale  of  those  mileage  books,  but  the  Commission  held  that  while  it  was 
left  discretionary  with  the  carrier  by  the  terms  of  that  section  to  sell 
or  not  to  sell  such  tickets,  their  sale  was  nevertheless  within  the  pur- 
view of  the  act  to  the  extent  that  the  rate  must  be  named  in  the  tariff 
of  the  carrier,  and  that  the  ticket  must  be  open  to  all  members  of 
the  public. 

In  the  spring  of  1889  the  twenty-second  section  was  amended  by 

substituting  the  word  '^  prevent  '^  for  ^'  apply ,^^  so  that  it  read  then, 

as  now — 

that  nothing  in  this  act  shall  prevent  the  Issoance  of  mUeage,  excnrsion,  or 
commutation  tickets. 
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In  the  Matter  of  Passenger  Tariffs,  2  I.  C.  C.  Kep.,  649,  at  page 
653,  the  Commission  adverted  to  this  change  in  the  following  lan- 
guage: 

This  Is  a  very  important  change,  and  must  be  assumed  to  have  be«i  made  for 
some  porpoee.  One  purpose  may  very  well  have  been  to  remove  any  possible 
doubt  whether,  under  the  law  as  it  existed  before,  the  general  rules  of  equaUty, 
impartiality,  and  publicity  prescribed  for  other  cases,  were  applicable  to  these 
classes  of  tickets  to  which  in  terms  it  was  said  nothing  in  the  act  should  apply. 
Those  words  of  exclusion  are  no  longer  in  the  statute,  and  the  general  require- 
ments it  makes  are  as  applicable  to  these  classes  of  tickets  as  to  any  others. 
They  must  therefore  be  offered  impartiaUy  to  all  y/ho  accept  the  conditions  on 
which  they  are  issued,  and  the  rates  must  be  published  as  is  required  in  the 
case  of  other  tickets. 

Cator  V.  Southern  Pacific  Co.,  6  I.  C.  C.  Rep.,  113,  involved  this 
same  question.  The  defendants  had  made  an  excursion  rate  to  the 
Bepublican  and  Democratic  conventions  at  Minneapolis  and  Chicago, 
in  June,  1892,  but  had  declined  to  accord  similar  rates  to  the  conven- 
tion of  the  People^s  party  at  Omaha  in  July  of  that  same  year. 
Thereupon,  Cator,  one  of  the  delegates  who  had  attended  the  con- 
vention at  Omaha,  filed  his  complaint  alleging  discrimination.  The 
Commission  held  that  it  could  grant  the  complainant  no  relief,  since 
the  statute  authorized  the  making  of  excursion  rates,  and  it  was  for 
the  carrier  to  say  when  and  where  those  rates  should  be  established. 
The  conclusion  was  stated  in  the  following  language: 

The  special  excursion  rates  in  June  were  not  limited  to  convention  delegates 
or  to  any  portion  of  the  public,  and  the  fact  tliat  they  bad  been  in  force  did  not 
make  it  compulsory  upon  the  carriers  to  establish  a  similar  reduced  rate  in 
July  upon  application  of  persons  desiring  to  att^id  another  convention.  Under 
the  statute,  the  defendants  had  a  legal  right  to  withhold  or  put  into  effect  an 
open  excursion  rate  to  Omaha,  and  such  right  was  not  affected  by  the  fact  that 
open  excursion  rates  had  been  in  force  over  their  connecting  roads  during  the 
previous  month. 

This  provision  was  again  before  the  Commission  in  Sprigg  v.  Bal- 
timore  <&  Ohio  R.  R.  Co,,  8  I.  C.  C.  Kep.,  443.  The  Baltunore  & 
Ohio  and  the  Pennsylvania  railroads  had  for  many  years  issued  a 
commutation  ticket  between  Baltimore  and  Washington.  This  rate 
had  been  withdrawn  and  the  purpose  of  the  complaint  was  to  compel 
its  restoration.  It  was  alleged  that  this  commutation  rate  was  rea- 
sonable, under  the  first  section,  for  the  service  performed,  and  that 
the  higher  rate  resulting  from  its  withdrawal  was  unreasonable,  and, 
further,  that  discrimination  against  Baltimore  resulted  from  the 
maintenance  of  commutation  rates  between  intermediate  points  and 
Washington. 

The  Commission  held  that  it  had  no  authority  to  order  the  res- 
toration of  the  commutation  rate;  that  it  was  for  the  carrier  to 
say  whether  it  would  or  would  not  establish  such  rate;    that   the 
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CJommission  had  jurisdiction  to  find  a  reasonable  rate  from  Balti- 
more to  Washington,  but  had  no  authority  to  order  the  carriers  to  sell 
to  a  particular  class  transportation  at  a  lower  cost.  This  decision  was 
rested  largely  upon  Lake  Shore  <&  Michigan  Southern  Ry.  Co.  ▼• 
Smithy  178  U.  S.,  684,  in  which  the  Supreme  Court  had  decided  that 
the  legislature  of  Michigan  had  no  authority  to  require  carriers  to  sell 
a  2,000-mile  book  at  2  cents  per  mile,  that  being  less  than  the  regular 
rate  of  passenger  fare. 

The  inference  from  these  cases  is  that  the  carrier  may  determine  for 
itself  whether  it  will  sell  mileage,  commutation,  or  excursion  tickets; 
but  that  if  it  elects  to  sell  them  it  must  do  so  subject  to  the  provisions 
of  the  act  The  rate  must  be  published ;  it  must  be  observed ;  it  must 
be  open  impartially  to  all  members  of  the  public  who  avail  them- 
selves of  the  conditions  of  the  ticket  In  the  Cator  case  and  the 
Sprigg  case  it  was  held  that  the  action  of  the  carriers,  altiiou^ 
resulting  in  discrimination,  was  not  unlawful,  inasmuch  as  the  statute 
expressly  authorized  the  discrimination. 

We  do  not,  however,  understand  those  cases  to  hold,  nor  are  we 
satisfied  to  hold,  as  claimed  by  the  defendants,  that  the  granting  and 
refusing  of  these  tickets  might  not  work  a  discrimination  which  this 
Onnmission  would  have  power  to  correct  While  it  mi^t  not  be 
unlawful  for  carriers  to  withdraw  the  commutation  rate  from  Balti- 
more to  Washington,  leaving  in  effect  a  similar  rate  from  stations 
nearer  to  Washington,  it  might  be  an  undue  discrimination  if  those 
carriers  were  to  except  some  one  station  from  tiie  benefits  of  the  onn- 
mutation  rate  while  granting  that  rate  to  stations  both  more  distant 
and  less  distant.  It  must  ordinarily  be  left  entirely  with  the  carrier 
to  determine  the  time,  the  place,  and  the  amoimt  of  an  excursion  rate^ 
but  it  is  conceivable  that  by  the  granting  of  reduced  transportation 
under  the  guise  of  excursion  rates  the  most  serious  and  unjustifiable 
discrimination  might  be  worked.  We  are  not  prepared  to  admit, 
therefore,  that  under  no  circumstances  could  this  Commission  inquire 
whether  undue  discrimination  has  arisen  from  the  issuing  of  mileage, 
commutation,  or  excursion  tickets;  but  the  statute  itself  authorizes 
discrimination  in  permitting  the  issuance  of  excursion  tickets,  and  it 
is  only  in  cases  where  this  privilege  has  been  plainly  abused  that  we 
should  be  justified  in  interfering. 

The  case  presented  by  this  record  is  not  of  that  character.  The 
excursion  rate  established  to  Salt  Lake  City  on  account  of  these  con- 
ferences of  the  Mormon  Church  is  a  natural  and  proper  one.  We 
have  required  the  defendants  to  furnish  a  statement  showing  the 
movement  of  passengers  through  Ogden  to  attend  these  fall  conferences 
as  compared  with  the  movement  to  Ogden  in  attendance  upon  the 
Intermountain  Fair,  and  these  statistics  do  not  indicate  that  any  great 
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or  undue  predjndice  is  being  worked  against  the  locality  which  the 
complainants  represent.  It  is  possible  that  under  the  guise  of  excur- 
sion rates  like  those  attacked  Salt  Lake  City  might  be  given  a  prefer- 
ence of  such  proportions  as  to  be  termed  undue,  but  we  are  not  satisr 
fied  that  such  has  been  the  result  of  those  rates  up  to  the  present  time. 
The  passenger  rates  upon  the  lines  of  the  defendant  are  8  cents 
per  mile.  The  excursion  rate  accorded  the  Mormon  conference  is  8 
cents  per  mile  one  way,  or  1^  cents  per  mile  each  way.  •  The  Commis- 
sion suggests  that  this  rate  would  be  sufficiently  high  as  an  excursion 
rate  to  the  state  and  county  fairs  and  that  the  establishment  of  this 
uniform  rate  would  remove  all  ground  of  complaint  and  would  prob- 
ably stimulate  the  movement  of  traffic  to  such  an  extent  as  would 
make  good  to  the  carriers  any  loss  in  revenue  from  a  reduction  in  the 
rate  itself;  but  this  is  a  matter  upon  which  we  have  no  authority  to 
make  any  requirement. 

The  complaint  must  be  dismissed. 
17  I.  a  C.  Rep. 
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No.  2451. 

PEERLESS  AGENCIES  COMPANY 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


Submitted  October  22,  1909.    Decided  yovember  24,  1909, 


Repantion  awarded  because  of  the  excessive  minimum  fixed  by  defendanta  oa 
carload  of  wood  mantles  from  Buffalo,  N.  Y.,  to  San  Frandsoo,  Cal. 

/.  O.  Bracken  for  complainant 

Robert  Dunlap^  T.  /.  Norton^  and  E.  W.  Camp  for  Atchison,  To- 
peka  &  Santa  Fe  Railway  Company. 

Repobt  of  the  Commission. 

Prouty,  Commissioner: 

This  case  was  submitted  upon  the  record  in  No.  1934  Montagtu  <k 
Co.  V.  Atchison^  Topeka  cfe  Santa  Fe  Ry.  Co.^  17  I.  C.  C.  Rep.,  72. 

The  complainant  made  shipment  of  a  carload  of  wood  mantles 
from  Buffalo,  N.  Y.,  to  San  Francisco,  Cal.,  on  or  about  May  20, 
1908.  The  actual  weight  of  the  shipment  was  14,580  pounds;  but 
charges  were  assessed  upon  a  minimimi  of  16,000  pounds,  at  $1.60 
per  100  pounds.  We  are  of  the  opinion  and  find  that  a  minimum  of 
14,000  pounds  would  have  been  reasonable  to  have  applied  to  the 
movement  of  this  conmiodity  in  a  car  40  feet  in  length.  The  car 
actually  furnished  the  complainants  was  50  feet  in  length,  and  in 
our  opinion  a  reasonable  minimum  for  this  car  would  have  exceeded 
16,000  pounds.  At  the  time  this  shipment  moved  the  tariffs  of  these 
defendants  made  no  distinction  in  the  size  of  the  car  furnished. 
Upon  these  facts  we  hold  that  the  complainant  is  entitled  to  repara- 
tion. While  the  defendants  might  have  adopted  the  sliding  scale  by 
which  the  minimum  applicable  to  the  car  furnished  this  complainant 
would  have  exceeded  the  minimum  for  which  charges  were  imposed, 
they  had  not  elected  to  do  so;  but,  upon  the  contrary,  were  fomidi- 
ing  to  shippers  cars  of  different  sizes.    Under  those  circmnstanoes 
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we  think  it  is  the  right  of  this  complainant  to  stand  with  other  ship- 
pers upon  a  minimum  of  14,000  pounds,  which  has  been  since  estab- 
lished in  accordance  with  our  order.  It  does  not  appear  that  the 
shipment  of  the  complainant  was  such  that  he  needed  a  car  50  feet  in 
length,  nor  that  the  car  was  filled  to  its  capacity,  nor  that  he  ordered 
or  could  use  a  car  of  that  length.  If  this  complainant  is  to  be  bound 
by  the  size  of  the  car,  it  should  have  been  put  upon  notice  that  the 
size  was  material.  In  our  opinion,  therefore,  charges  should  have 
been  assessed  upon  the  actual  weight — 14,580  pounds — and  the  com- 
plainant is  entitled  to  recover  the  difference  between  what  he  has 
paid  and  what  he  would  have  paid  had  the  charges  been  so  assessed, 
or  $21.80,  with  interest. 
An  order  will  be  so  entered. 

Clark,  Commissioner^  dissenting : 

I  am  unable  to  agree'with  the  view  of  the  majority  in  this  case.  At 
the  time  the  shipment  moved  the  minimum  weight  applicable  to  any 
size  of  car  was  16,000  pounds.  This  was  complained  of  as  unreason- 
able in  case  1934,  referred  to  in  the  majority  opinion,  because  it  was 
not  possible  to  load  that  amount  in  the  smaller  cars.  The  Commis- 
sion found  that  14,000  pounds  was  a  reasonable  minimum  for  a  car  of 
40  feet  in  length,  and  that  it  would  be  reasonable  to  increase  that 
minimum  for  cars  of  greater  length  than  40  feet.  The  carriers  did 
not  see  fit  to  establish  a  graduated  scale  of  minimum  weights,  but 
did  reduce  the  minimum  to  14,000  pounds  for  any  size  of  car.  They 
thereby  established  for  cars  exceeding  40  feet  in  length  a  minimum 
lower  than  that  which  the  Commission,  in  the  exercise  of  its  power, 
which  is  limited  to  fixing  the  maximum  that  shall  be  charged,  found 
to  be  reasonable. 

The  complainant  knew  that  the  minimum  applicable  to  his  ship- 
ment was  16,000  pounds.  He  was  given  a  car  50  feet  long,  into  which 
he  could  with  ease  load  the  16,000  pounds,  but  he  elected  to  send  only 
14,500  pounds.  Inasmuch  as  the  Commission  found  that  at  that  time 
and  for  the  future  a  reasonable  minimum  for  that  car  would  exceed 
16,000  pounds,  I  find  no  reason  for  awarding  this  complainant  repa- 
ration. 

I  am  authorized  to  say  that  Commissioners  Clements  and  Lane 

concur  in  these  views. 
17 1.  C.  C.  Rep. 
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No.  2686. 
ACME  CEMENT  PLASTER  COMPANY 

V. 

CHICAGO  &  ALTON  RAILROAD  COMPANY  ET  AL. 


BulmUted  Vovember  20,  1909.    Decided  Vweniber  f4,  1999. 


Oomplainant  diipped  a  carload  of  cement  plasty,  containing  60,000  ponnda, 
from  Acme,  Tex.,  to  East  St  Lonls,  111.,  the  rate  in  effect  being  18  cents 
per  100  pounds  from  Acme  to  Bast  St  Lonis,  with  a  minimum  of  80,000 
pounds,  and  a  rate  of  23  caits  from  Acme  to  Braidwood,  111.,  witb  the 
same  minimum,  the  shipment  going  forward  upon  the  18-cent  rate.  When 
the  car  reached  East  St  Louis,  it  was  ordered  by  complainant  to  its 
warehouse  and  the  18-cent  rate  was  paid.  Complainant  removed  one-half 
of  the  carload  and  rebilled  the  car  to  Braidwood.  The  tariff  did  not  pro- 
vide for  reconslgnment  at  East  St  Louis.  The  local  rate  from  East  St 
Louis  to  Braidwood  of  9  cents  per  100  pounds  was  assessed.  Complainant 
insists  that  the  balance  of  the  through  rate,  or  5  cents  per  100  pounds, 
should  have  been  collected,  and  makes  claim  for  89  other  shipments  deliv- 
ered  at  various  points  under  similar  conditions;  Held,  That  the  shipment 
from  East  St  Louis  to  Braidwood  was  a  state  movement,  and  the  carrier 
had  no  right  to  allow  it  to  go  forward  at  the  balance  of  the  through  rate. 
QMlf,  Colorado  d  Santa  Fe  Ry.  Co.  v.  TedNU,  204  U.  8.,  406,  cited  and  f61- 
.lowed.    Complaint  dismissed. 

John  B.  Dctisk  for  complainant 

Winston^  PaynCj  Stravm  dk  Shaw  for  Chicago  A  Alton  Bailroad 
Company. 

E.  B.  Peirce  and  Wallace  T.  Hughes  for  Chicago,  Rock  Island  ft 
Pacific  Railway  Company ;  St  Louis  &  San  Francisco  Railroad  Com- 
pany ;  and  St.  Louis,  San  Francisco  &  Texas  Railway  Company. 

C.  C.  P.  Rauach  for  St  Louis,  Lron  Mountain  ft  Southern  Railway 
Company. 

8.  F.  Andrews  for  Southern  Railway  Company. 

R.  B.  Jenkins  for  Quanah,  Acme  ft  Pacific  Railway  Company. 

Edward  Rozier  for  Mississippi  River  ft  Bonneterre  Railroad  Com- 
pany. 

Repobt  of  thx  Cokmibsion. 

PlumTT,  Cammissumer: 
The  Acme  Cement  Plaster  Company  is  a  corporation  under  the 
^  of  Tllinoi«|  with  its  principal  office  at  St  Louis,  Ma,  and  is  en- 
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gaged  in  the  manufacture,  sale,  and  shipment  of  cement  plaster  from 
Acme,  Tex.,  and  Marlow  and  Cement,  Okla.,  to  various  points  in  the 
United  States.  It  has  a  large  warehouse  at  East  St.  Louis,  HI.,  to 
which  it  ships  large  quantities  of  the  products  of  its  various  mills,  and 
from  which  it  distributes  the  same  in  accordance  with  the  demands 
of  its  customers. 

Reparation  is  sought  in  this  proceeding  on  account  of  40  different 
shipments  originating  at  Acme,  Tex.,  and  Marlow  and  Cement,  Okla., 
delivered  at  various  points  on  the  Chicago  &  Alton  Railroad  in  the 
state  of  Illinois.  The  question  presented  by  all  the  shipments  is 
identical  and  for  illustration  we  may  take  one  from  Acme,  Tex.,  to 
Braidwood,  111. 

At  the  time  of  the  shipment  there  was  in  effect  a  rate  of  18  cents 
per  100  pounds  from  Acme  to  East  St.  Louis,  with  a  minimum  of 
30,000  pounds,  and  a  rate  of  23  cents  from  Acme  to  Braidwood  via 
East  St.  Louis,  with  a  minimum  of  30,000  pounds,  to  which  the  Chi- 
cago &  Alton  was  a  party.  This  tariff  did  not  provide  for  a  recon- 
signment  at  East  St.  Louis. 

The  complainant  shipped  a  carload  of  cement  containing  60,000 
pounds  from  Acme  to  East  St.  Louis  upon  the  18-cent  rate.  When 
the  car  reached  East  St.  Louis  it  was  ordered  by  the  complainant  to 
its  warehouse,  and  the  freight  at  the  rate  of  18  cents  per  100  pounds 
was  paid.  The  complainant  now  removed  one-half  of  the  carload, 
leaving  80,000  pounds,  or  slightly  in  excess,  in  the  car,  and  rebilled 
the  car  to  its  customer  at  Braidwood.  The  local  rate  of  the  Chicago 
&  Alton  from  East  St.  Louis  to  Braidwood  was  9  cents  per  100 
pounds,  and  this  rate  was  assessed.  The  complainant  insists  that  the 
balance  of  the  through  rate,  or  5  cents  per  100  pounds,  should  have 
been  collected. 

It  seems  that  formerly,  before  the  present  regulations  of  the  Inter- 
state Commerce  Commission  as  to  the  construction  and  the  publica- 
tion of  tariffs  took  effect,  it  was  the  custom  of  the  Chicago  &  Alton 
to  apply  in  cases  like  this  the  balance  of  the  through  rate,  or  5  cents 
per  100  pounds,  and  it  further  appeared  that  at  the  present  time  that 
company  has  in  effect  a  proportional  rate  from  East  St.  Louis  upon 
shipments  of  this  character  of  5  cents  per  100  pounds,  but  the  Alton 
declined  to  pay  the  reparation  demanded  by  the  complainant  in  these 
cases,  and  insisted  that  the  shipment  from  East  St  Louis  was  a 
purely  local  transaction,  of  which  this  Commission  has  no  juris- 
diction. 

The  complainant  paid  the  freight  and  lock  possession  of  this  car 
at  East  St.  Louis,  and  the  car  was  rebilled  when  it  went  forward  to 
Braidwood.    These  facts  would  probably  bring  this  case  within  the 

rule  laid  down  by  the  Supreme  Court  in  OtUf,  Colorado  dk  Santa  Fe 
17 1.  C.  a  Rep. 
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By.  Co.  y.  Texas^  204  XJ.  S.,  403,  thus  sustaining  the  ccmtentioii 
of  the  defendant  that  the  shipment  was  a  state  movement. 

It  should  also  be  noted  that  neither  the  tariff  establishing  a  joint 
rate  of  23  cents  to  Braidwood  nor  that  establishing  a  rate  of  18  cents 
to  East  St  Louis  ccmtained  any  provision  for  reconsignment  When, 
therefore,  this  car  reached  East  St  Louis,  its  original  destination, 
and  was  there  accepted  by  the  complainant,  the  carriers  had  no  right 
to  allow  it  to  go  forward  at  the  balance  of  the  through  rate. 

The  complainant  broadly  contends,  however,  that  this  was,  in  &ct, 
a  through  movement ;  that  while  these  tariffs  contained  no  reoonsign- 
ing  provision,  they  ought  in  justice  to  have  done  so,  following  a  very 
usual  custom,  and  tkat  this  Commissicm  ought  now  to  protect  com- 
plainant in  the  exercise  of  that  right  by  the  awarding  of  damages. 

Assuming  that  the  tariff  had  granted  a  reconsigning  privilege, 
still  we  do  not  think  that,  under  that  provision,  the  complainant 
could  have  done  what  it  seeks  to  do — namely,  remove  a  portion  of  the 
carload  in  transit  and  send  forward  the  balance  at  the  through  rate. 
Suppose  the  complainant  had  shipped  a  carload  of  50,000  pounds  of 
plaster  from  Acme  to  St  Louis,  had  removed  20,000  pounds  at  East 
St  Louis,  and  had  sent  forward  the  balance  at  the  through  rate. 
The  result  of  the  transaction  would  have  been  a  movement  of  20/)00 
pounds  of  plaster  from  Acme  to  East  St  Louis  at  a  carload  rate, 
although  no  tariff  provisioh  authorized  it. 

We  express  no  opinion  as  to  the  right  of  carriers  to  provide  for 
storage  in  transit  which  might  involve  shipments  out  in  carloads  of 
different  sizes  from  shipments  in.  We  confine  our  decision  to  the 
exact  question  before  us,  and  hold  that  the  right  of  reconsignment  in 
transit  does  not  carry  with  it  the  right  to  remove  a  portion  of  the 
carload  at  the  reconsigning  point    Complaint  dismissed. 

ITLCaBep. 
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No.  2430. 
PEASE  BROTHERS  FURNITURE  COMPANY 

V, 

SAN  PEDRO,  LOS  ANGELES  &  SALT  LAKE  RAILROAD 

COMPANY  ET  AL. 


No.  2259. 
LACHMAN  BROTHERS 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


No.  2899. 
PHOENIX  FURNITURE  COMPANY 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


Bulnniiied  Novemlfer  tO,  1909.    Decided  NovemJ>er  ti,  1909. 


The  mlnlmam  carload  weights  for  the  transportation  of  famltnre  from  Tarlons 
eastern  points  to  certain  Pacific  coast  cities  involved  In  these  proceedings^ 
established  by  tlie  sliding  scale  for  cars  of  the  length  nsed,  were  reasonable 
and  the  complaints  should  therefore  l>e  dismissed. 

/.  O.  Bracken  for  complainants. 

Robert  Durdap^  T.  J.  Norton^  and  E.  TF.  Camp  for  Atchison,  To- 
peka  ft  Santa  Fe  Railway  Company. 

A.  S.  Hoisted  and  W.  J?.  KeUy  for  San  Pedro,  Los  Angeles  ft  Salt 
Lake  Railroad  Company. 

Report  of  the  Cokmission. 

Pboutt,  Commissioner: 

The  above  cases  all  involve  the  same  question  and  may  be  dis- 
posed of  in  one  report 

17 1.  C.  O.  Bep. 
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In  No.  1934,  W.  W.  Montague  <6  Co.  v.  Atchison,  Topeka  <t  Santa 
Fe  Ry.  Co.,  17  I.  C.  C.  Bep.,  72,  the  Commission  considered  the  mini- 
mums  fixed  for  the  movement  of  certain  kinds  of  furniture  from 
eastern  points  of  origin  to  the  Pacific  coast.  Some  of  these  mini- 
mums  were  approved  and  others  were  disapproved.  Among  those 
approved  were  the  minimums  applicable  to  the  kinds  of  furniture 
involved  in  these  cases. 

We  held  that  the  minimums  in  effect  were  reasonable  for  a  car  40 
feet  in  length.  Between  May  and  November,  1907,  the  defendants 
maintained  a  sliding  scale  of  minimums;  that  is,  starting  with  a 
certain  minimum  for  a  car  40  feet  in  length,  they  increased  that 
minimum  as  the  length  of  the  car  increased.  The  three  shipments 
presented  by  the  above  complaints  moved  in  cars  of  more  than  40 
feet  in  length  'and  were  assessed  upon  the  basis  of  the  minimiiinft 
fixed  by  the  sliding  scale.  The  complainants  insist  that  the  charges 
should  have  been  assessed  upon  the  basis  of  the  minimum  approved 
by  this  Commission  for  the  car  40  feet  in  length. 

It  was  held  in  No.  1934  that  there  should  be  a  relation  between  the 
minimum  and  the  physical  capacity  of  the  car,  which  must  mean  that 
the  minimum  might  properly  increase  as  the  size  of  the  car  increased. 
The  opinion  stated  that  in  complying  with  the  orders  which  were 
made  reducing  certain  minimums  for  cars  40  feet  in  length,  the  car- 
riers were  at  liberty  to  establish  a  sliding  scale,  taking  as  a  basis  the 
minimum  ordered  by  the  Commission  and  a  car  40  feet  in  length. 
In  assessing  reparation  in  the  cases  heard  with  No.  1934  we  reduced 
the  minimum  where  the  car  furnished  the  shipper  was  less  than  40 
feet,  although  approved  for  a  car  that  size.  It  is  evident  that  up<m 
the  same  theory  the  minimum  might  properly  be  increased  if  the  car 
exceeded  40  feet  in  length. 

We  are  of  the  opinion  that  the  minimums  involved  in  these  pro- 
ceedings established  by  the  sliding  scale  for  cars  of  the  length  used 
were  reasonable  and  the  complaints  should  therefore  be  dismissed. 

ITLCaBep. 
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No.  2010. 

BAER  BROTHERS  MERCANTILE  COMPANY 

V. 

MISSOURI  PACIFIC  RAILWAY  COMPANY  ET  AL. 


SubmUUd  Jtme  f ,  1909.    Decided  November  t6, 1909. 


1.  Rate  of  45  cents  per  100  pounds  applied  to  the  transportation  of  beer  in  carloads 

from  Pueblo,  Colo.,  to  Leadville,  Colo.,  which  is  part  of  a  through  transporta- 
tion from  St.  Louis,  Mo.,  to  Leadville,  Colo.,  is  unreasonable.  Such  rate 
should  not  exceed  30  cents  per  100  pounds.    Reparation  awarded. 

2.  Complainant's  application  for  establishment  of  through  route  and  joint  rate  for 

the  transportation  of  beer  in  carloads  over  defendant  line  from  St.  Louis,  Mo., 
to  Leadville,  Colo.,  via  Pueblo,  denied,  under  the  circumstances  appearing 
of  record. 

William  P.  Harrison  for  complainant. 

E.  N.  Clark  and  T.  L.  Philips  for  Denver  &  Rio  Grande  Railroad 
Company. 

Edward  P.  Costigan  for  Denver  Chamber  of  Commerce  and  Board 
of  Trade,  Pueblo  Transportation  Association,  and  Colorado  Manufac- 
turers' Association  and  Transportation  Biu'eau,  interveners. 

Oeorge  AUen  Smith  for  Colorado  Brewers'  Association  and  Walter 
Brewing  Association,  interveners. 

Report  of  the  Commission. 

Clements,  Commissioner: 

The  complainant,  on  various  dates  from  October  3, 1907,  to  Decem- 
ber 6, 1908,  shipped  over  the  lines  of  defendants,  from  St.  Louis,  Mo., 
to  Leadville,  Colo.,  16  carloads  of  beer.  The  defendants  coUected  for 
the  transportation  thereof  a  rate  of  92  cents  per  100  pounds  on  a  total 
weight  of  482,376  pounds.  Reparation  is  asked.  The  complainant 
also  asks  for  the  establishment  of  a  through  route  and  a  joint  rate 
applicable  thereto  over  the  lines  of  the  defendants  from  St.  Louis  to 
Leadville. 

The  Denver  Chamber  of  Commerce  and  Board  of  Trade,  the  Pueblo 
Transportation  Association,  the  Colorado  Manufacturers  Association 
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and  Transportation  Bureau,  the  Colorado  Brewers  Association,  and 
the  Walter  Brewing  Company  have  intervened  and  submitted  testi- 
mony and  were  heard  on  aiigument,  and  briefs  were  submitted  in 
their  behalf. 

This  case  is  similar,  so  far  as  the  transportation  and  shipments 
are  concerned,  to  the  cases  of  Baer  Brothers  Mercantile  Company  v. 
Mo.  P.  Ry.  Co.,  13  I.  C.  C.  Rep.,  329,  and  NoUenberger  v.  Mo.  P.  Ry. 
Co.,  15  I.  C.  C.  Rep.,  595. 

The  rate  under  which  the  shipments  were  made  was  a  combination 
of  the  rate  of  the  Missouri  Pacific  from  St.  Louis  to  Pueblo,  which 
during  the  period  covered  by  this  controversy  was  47  cents  per  100 
pounds,  and  the  rate  of  the  Denver  &  Rio  Grande  from  Pueblo  to 
Leadville,  which  was  during  the  same  time  45  cents,  thus  m^lring 
the  total  rate  92  cents.  The  beer  was  delivered  by  the  Lemp  Brewing 
Company  to  the  defendant,  the  Missouri  Pacific,  at  St.  Louis,  with 
instructions  to  transport  same  to  Leadville  for  delivery  to  com- 
plainant, and  with  the  further  instruction  that  the  shipments  should 
be  routed  beyond  Pueblo  via  the  Denver  &  Rio  Grande.  TTie 
property  moved  through  from  St.  Louis  to  Leadville  in  the  cars  in 
which  it  was  originally  loaded.  At  the  time  of  the  receipt  of  the 
shipment  the  Missouri  Pacific  issued  to  the  Lemp  Brewing  Company 
a  shipping  receipt,  stating  that  the  beer  had  been  received  by  it  for 
shipment  to  the  order  of  Baer  Brothers  Mercantile  Company,  Lead- 
ville, via  the  Denver  &  Rio  Grande.  The  shipments  were  accepted 
for  transportation  from  St.  Louis  to  Leadville,  and  were  delivered 
by  the  Missoiui  Pacific  to  the  Denver  &  Rio  Grande  at  Pueblo  on 
transportation  sheets  issued  by  the  Missouri  Pacific  and  accepted 
by  the  Denver  &  Rio  Grande.  Neither  the  shipper  nor  the  consignee 
intervened  at  Pueblo  or  elsewhere.  The  Denver  &  Rio  Grande 
advanced  to  the  Missouri  Pacific  the  full  amount  of  its  chai^ges  and 
collected  same  from  the  consignee.  Li  each  Case  payment  of  the 
charges  was  made  imder  protest.  In  the  NoUenberger  case,  supra,  as 
well  as  in  the  Baer  Brothers  case,  supra  ^  the  Commission  held  that 
these  facts,  topjether  with  other  facts  of  record  applying  to  shipments 
of  beer  from  St.  Louis  to  LeadviUe,  constitute  an  arrangement  for 
through  and  continuous  carriage  which  clearly  brings  the  transpor- 
tation within  the  scope  of  the  act  to  regulate  commerce. 

The  evidence  taken  in  the  Baer  Brothers  case  was  stipulated  to  be 
taken  and  considered  as  evidence  in  this  case,  so  far  as  material  to 
the  issues  presented.  During  the  hearing  some  additional  evidence 
to  that  submitted  in  the  Batr  Brothers  case  was  submitted  by  the 
Denver  &  Rio  Grande  with  respect  of  the  conditions  of  transporta- 
tion  from   Puehlo  to  Leadville;  tliat  Ls,  a  further   showing   as   to 

grades,  curves,  and  general  statements  as  to  the  expenses  of  opera- 
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tion  of  that  portion  of  its  line.  Considerable  evidence  was  intro- 
duced in  behalf  of  the  interveners,  but  the  conclusion  reached  by  us 
obviates  its  detailed  discussion  herein.  A  careful  review  of  the 
whole  testimony  in  this  record,  as  weU  as  that  submitted  in  the  Boer 
Brothers  case,  leads  us  to  the  conclusion  that  there  are  no  changes  in 
conditions  and  circumstances  of  shipment  of  beer  in  carloads  from 
St.  Louis  to  Pueblo  or  from  Pueblo  to  Leadville  which  differentiates 
this  case  from  that  of  the  Boer  Brothers  case,  and  we  are  led  to 
the  same  conclusion.  We  therefore  find  in  this  case,  upon  substan- 
tially similar  facts,  that  the  rate  of  45  cents  per  100  pounds  exacted 
by  the  Denver  &  Rio  Grande  Railroad  Company  for  the  transporta- 
tion of  beer  in  carloads  from  Pueblo  to  Leadville,  originating  at  St. 
Louis  and  transported  by  defendant's  lines,  was  unjust  and  unreason- 
able to  the  extent  that  it  exceeded  30  cents  per  lOO  poimds.  Com- 
plainant is  therefore  entitled  to  reparation. 

It  appears  that  a  carload  of  beer,  included  in  the  complaint,  was 
shipped  June  11,  1908,  weighing  30,360  pounds.  The  evidence  shows 
that  this  car  moved  from  St.  Louis  to  Denver,  Colo.,  via  the  Chicago, 
Burlington  &  Quincy  Railroad,  and  thence  via  the  Denver  &  Rio 
Qrande  to  Leadville.  Liasmuch  as  the  Chicago,  Burlington  & 
Quincy  is  not  a  party  defendant  and  the  rate  charged  by  the  Denver 
&  Rio  Grande  from  Denver  to  Leadville  has  not  been  herein  con- 
sidered, no  reparation  for  this  shipment  can  properly  be  awarded. 

This  leaves  for  consideration  the  question  of  the  establishment  of  a 
through  route  and  a  joint  rate  applicable  thereto  from  St.  Louis 
to  Leadville  over  the  lines  of  the  defendants.  In  the  Ba^  Brothers 
case  no  order  was  made  fixing  a  reasonable  maximimi  rate  for  the 
transportation  of  beer  between  the  points  named.  The  rate  of  46 
cents  exacted  by  the  Denver  &  Rio  Grande  was  held  to  be  excessive, 
and  30  cents  per  100  pounds  found  to  be  a  reasonable  and  just  rate* 
It  was  stated  "that  if  the  Denver  &  Rio  Grande  does  not  reduce  its 
charges  in  accordance  with  this  report  or  suitable  through  facilities  are 
denied,  complainant  can  file  its  petition  asking  the  establishment  of  a 
joint  through  route  and  rate."  In  accordance  with  this  suggestion, 
complainant  in  its  petition  included  in  the  prayer  for  relief  an  applica- 
tion for  the  establishment  of  a  through  route  and  a  joint  rate.  As 
before  stated,  the  shipments  in  this  case  were  made  from  St.  Louis  to 
Leadville  on  a  single  shipping  receipt  or  bill  of  lading,  and  the  move- 
ment was  in  one  car  without  break  of  bulk  at  Pueblo  or  any  other 
point.  While  it  is  true  that  the  rate  applicable  to  the  shipment 
between  the  points  named  was  made  up  of  the  combination  of  the 
rate  from  St.  Louis  to  Pueblo  and  Pueblo  to  Leadville,  we  find  that 
a  through  route  actually  exists  at  the  present  time.  It  was  stated 
by  counsel  for  complainant  during  the  hearing  that  the  object  in 
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filing  the  complaint  was  to  secure  a  reasonable  rate  for  the  trans- 
portation of  the  beer  from  St.  Louis  to  Leadville,  and  that  it  was  in 
no  wise  interested  in  having  joint  rates  made  over  the  lines  of  the 
defendants;  that  the  conditions  of  transportation  were  entirely  satis- 
factory over  the  route  that  existed;  and  that  there  were  several 
through  routes  to  which  the  same  rate  was  applicable  over  different 
lines  of  railroad  between  the  same  points.  A  rate  formed  by  a  com- 
bination of  separate  rates  over  connecting  lines  such  as  is  here  pre- 
sented has  every  substantial  feature  of  a  through  rate,  and  separ- 
ately established  rates  over  a  through  route  is  expressly  recognized 
in  section  6  of  the  act.  The  route  over  which  the  shipments  moved 
is  a  through  route.  There  is  no  break  of  bulk  and  no  rebilling  so 
far  as  the  consignor  and  consignee  are  concerned.  When  a  ship- 
ment is  accepted  by  the  Missoiu'i  Pacific  at  St.  Louis  billed  by  the 
consignor  for  delivery  at  Leadville,  the  carriage  thereof  is  a  con- 
tinuous movement.  As  we  understand  the  law,  it  does  not  require 
us  in  all  cases  where  no  through  route  and  joint  rate  exists  to  estab- 
lish a  route  and  fix  a  rate  applicable  thereto,  but  only  empowers  us 
to  do  so  in  a  proper  case  for  the  piu'pose  of  giving  effect  to  the  act. 
Loup  Creek  CoUiery  Co,  v.  Virginian  Ry.  Co.,  12  I.  C.  C.  Rep.,  47L 

It  does  not  appear  that  the  interests  of  the  public  nor  the  ends  of 
justice,  as  between  the  parties  directly  interested  in  this  case,  will  be 
promoted  by  the  establishment  of  a  joint  rate  applicable  to  ship- 
ments of  beer  in  carloads  over  the  through  route  formed  between  St. 
Louis  and  Leadville  by  the  lines  of  the  defendants.  Generally  speak- 
ing, the  Denver  &  Rio  Grande  does  not  participate  in  joint  rates  to 
points  on  its  lines  in  Colorado,  but  business  offered  it  by  its  connec- 
tions is  moved  on  combination  rates.  A  holding  therefore  that  a 
joint  rate  should  be  prescribed  for  the  transportation  of  beer  from 
St.  Louis  to  Leadville  might  lead  to  a  revolution  in  the  rate-making 
system  that  has  applied  for  many  years  over  the  lines  of  the  Denver  & 
Rio  Grande  without  apparent  necessity  therefor,  or  without  benefit 
to  the  shipping  public.  Wliile  not  denying  our  authority  upon  proper 
showing  to  order  the  establishment  and  continuance  of  a  joint 
through  route  in  this  case,  upon  the  showing  made  we  are  not  suflS- 
ciently  advised  as  to  justify  us  at  this  time  in  making  an  order  which 
might  entail  such  consequences. 

It  is  to  be  noted  in  this  connection  that  the  intervening  petitioners 
insist  that  through  rates  should  not  be  made  from  St.  Louis  to  Lead- 
ville which  are  lower  than  the  combination  on  Denver  and  other 
Colorado  common  points;  that  such  rates  would  limit  the  jobbing 
field  enjoyed  by  merchants  of  Denver  and  other  Colorado  conunon- 
point  merchants.    As  we  see  this  case,  it  is  not  necessary  to  pass  upon 
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this  contention.  While  the  Commission  in  a  number  of  cases  has 
announced  the  doctrine  that  through  rates  ordinarily  should  be 
somewhat  less  than  the  combination  of  local  rates  between  the  same 
points,  that  question  does  not  necessarily  arise  in  this  case,  and  there- 
fore need  not  be  determined. 

Since  the  complaint  was  filed,  and  on  April  1,  1909,  the  Denver  & 
Rio  Grande  has  issued  a  tariff  in  which  shipments  of  beer  in  carloads 
from  Pueblo  to  Leadville  are  placed  in  fifth  class.  In  the  same  tariff 
the  fifth  class  rate  is  reduced  from  50  cents  per  100  pounds  to  42  cents 
per  100  pounds.  It  is  contended  that  here  is  presented  a  case  of  the 
reasonableness  of  the  fifth  class  rate  from  Pueblo  to  Leadville.  We  do 
not  find  that  this  contention  is  tenable.  The  issue  presented  in  this 
case  is  not  changed  by  the  issuance  of  the  tariff  which  includes  beer 
in  fifth  class.  The  30-cent  rate  on  beer  originating  in  St.  Louis  when 
carried  by  the  through  route  in  question  to  Leadville  may  well  be 
made  a  commodity  rate  lower  than  the  class  rate,  as  has  been  the  case 
for  many  years.  This,  of  course,  would  not  disturb  the  adjustment 
of  fifth  class  between  the  points  named  as  a  whole. 

In  respect  of  the  rate  of  47  cents  per  100  poimds  charged  6y  the 
Missouri  Pacific  for  the  haul  from  St.  Louis  to  Pueblo,  complainant 
expresses  itself  as  satisfied  that  it  is  a  reasonably  low  rate  and  no 
evidence  was  Submitted  regarding  the  conditions  of  transportation 
over  the  Missouri  Pacific,  and  therefore  no  finding  can  properly  be 
made  as  to  the  reasonableness  of  the  charge  by  that  company.  It  is 
to  be  observed,  however,  that  the  distance  from  St.  Louis  to  Pueblo 
is  926  miles,  while  the  distance  from  Pueblo  to  Leadville  is  157  miles. 
The  only  rate  we  have  to  consider  therefore  is  that  charged  by  the 
Denver  &  Rio  Grande  for  its  transportation  from  Pueblo  to  Lead- 
ville of  beer  originating  at  St.  Louis  and  moving  over  a  through 
route  formed  by  the  lines  of  the  defendants.  It  is  ui^ed  by  the  inter- 
veners that  a  reduction  in  the  rate  from  Pueblo  to  Leadville  without 
a  corresponding  reduction  from  Denver  and  other  Colorado  points 
to  the  same  point  of  destination  would  constitute  undue  discrimina- 
tion. Upon  this  point  we  express  no  opinion.  The  matter  of  adjust- 
ing rates  relatively  to  meet  conditions  that  will  arise  after  the  reduc- 
tion herein  ordered  is  made  rests  primarily  with  the  defendants. 

It  is  charged  in  this  complaint  that  the  rate  of  70  cents  per  100 
pounds  is  a  just  and  reasonable  rate  for  the  transportation  of  beer 
from  St.  Louis  to  Leadville,  for  the  reason  that  beer  under  similar 
circumstances  and  conditions  is  transported  from  St.  Louis  to  Salt 
Lake  City,  Utah,  at  a  rate  of  70  cents  per  100  pounds  and  Leadville  is 
intermediate.  This  contention  was  presented  in  the  Boer  Brothers 
ease  J   supra,   and   was   there   fully   discussed.    The   determination 
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reached  in  that  case  that  the  carriers  under  the  circumstances  might 
charge  less  for  the  haul  from  St.  Louis  to  Salt  Lake  than  from  St. 
Louis  to  Leadville  is  not  overcome  by  anything  appearing  in  this 
record. 

We  therefore  find  that  the  charge  of  the  Denver  &  Rio  Grande 
Railroad  Company  of  45  cents  per  100  poimds  for  its  haul  of  beer 
in  carloads  from  Pueblo  to  Leadville  where  the  beer  moved  over  the 
through  route  of  the  lines  of  the  defendants  from  St.  Louis  to  Lead- 
ville is  unreasonable  and  unjust  to  the  extent  that  it  exceeds  30  cents 
per  100  pounds.  We  also  find  that  complainant  is  entitled  to  repara- 
tion in  the  sum  of  $723.56  with  interest  from  the  defendant ,  the 
Denver  &  Rio  Grande  Railroad  Company,  which  represents  the  differ- 
ence between  the  charge  of  45  cents  per  100  pounds  that  was  exacted 
by  that  company  and  the  amount  that  would  have  been  coUected  had 
the  reasonable  rate  herein  foimd  been  charged.  An  order  will  be 
entered  accordingly. 
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Nos.  1810, 1313,  and  1328. 
NEW  ORLEANS  BOARD  OF  TRADE,  LIMITED, 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY. 


Bubmitted  February  10,  1909.    Decided  November  i6,  1909. 


L  Defendant  advanced  Its  rates  on  certain  classes  from  New  Orleans  to  Mobile 
and  Pensacola,  to  make  the  sums  of  the  locals  equal  the  through  rates 
from  New  Orleans  to  Montgomery,  Selma,  and  Prattville  via  Mobile  and 
Pensacola ;  Held,  That  the  rates  resulting  from  said  advance  were  unjust 
and  unreasonable. 

2.  Former  rates  have  been  in  effect,  substantially  unchanged,  for  over  twenty 
years,  and  there  was  no  evidence  that  they  were  not  compensatory. 

8.  Neither  by  comparison  with  other  rates  nor  by  any  facts  appearing  are  the 
advanced  rates  shown  to  be  reasonable. 

4.  The  through  rates  from  New  Orleans  via  Mobile  and  Pensacola^  to  Mont- 
gomery, Selma,  and  Prattvllle,  on  certain  classes,  held  to  be  unreasonable 
and  excessive,  and  reduced  to  the  sum  of  the  locals. 

John  A.  Smith  for  complainant. 

Ed  Baxter^  TK.  G.  Dearing^  and  SIobs  D.  Baxter  for  defendant 

Report  of  the  Commission. 

Clements,  Commissioner: 

On  August  13,  1907,  the  defendant  advanced  its  rates  on  certain 
classes  from  New  Orleans,  La.,  to  Mobile,  Ala.,  and  Pensacola,  Fla., 
and  on  the  same  date  a  revision  of  the  tariffs  of  said  defendant  became 
effective,  which  resulted  in  an  increase  of  rates  upon  certain  conmiodi- 
ties  and  a  decrease  in  rates  upon  certain  other  commodities  from  the 
same  point  of  origin  to  the  same  destinations. 

The  complainant  attacks  the  advanced  rates  on  traffic  to  each  of 
these  destinations  in  separate  proceedings  as  unreasonable  and  unjust 
in  and  of  themselves,  and  as  unduly  prejudicial  to  the  commercial 
interests  of  the  city  of  New  Orleans  and  its  merchants. 

The  complainant  also  attacks,  in  a  separate  proceeding,  the  through 
rates  from  New  Orleans  to  Montgcnnery,  Selma,  and  Prattville,  Ala., 
on  substantially  the  same  grounds. 

The  defendant,  admitting  the  advances  in  its  rates  substantially 
as  alleged,  denies  that  they  or  any  of  them  are  unreasonable  or  unjust 
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The  three  cases  are  interdependent,  in  that  the  attack  upon  the 
local  rates  from  New  Orleans  to  Mobile  and  Pensacola,  respectively, 
involves  the  through  rates  from  New  Orleans  to  Montgomery,  Selma, 
and  Prattville,  and  the  attack  upon  the  said  through  rates  from 
New  Orleans  to  these  Alabama  destinations  involves  the  local  rates 
from  New  Orleans  to  Mobile  and  Pensacola.  The  three  cases  were 
heard  together  and  will  be  disposed  of  in  a  single  report 

The  advances  in  the  class  rates  to  Mobile  and  to  Pensacola,  respec- 
tively, are  as  follows : 

Local  rates. 

NEW  ORLEANS  TO  MOBILE. 


Class. 


1.      2.  ,  3. 


6,      6.      A.     B.     C.     P.     E     H.     F. 


August  13,  1907 

Prior  to  August  13, 1907 

1 

50  ,  89     38  !  31 

50     37     25  1 J8 

27  '  16     12     15     124    10     20     18 
15     15     12  1  15     121    10     l.'>     18 

12  ,    1  ' 5    .... 

I.I. 

2& 

25 

Advance  

2     13  1  13 

i    :    I 

NEW  ORLEANS  TO  PENSACOLA. 

Aufiru»t  13.  1907 

55     45     38 

1 
31     27     16     18     19     15     13     25     25       10 

Prior  to  Auffust  13.  1907 - - 

56     45 

35 

2.'>     20     15     18     IH     15     13  '  25     25       SO 

Advance  

3 

6       7       1    

"*'*i r  "1 

Freight  transported  over  defendant's  lines  from  New  Orleans  to 
Montgomery,  Selma,  and  Prattville,  and  adjacent  territory  ba^g 
upon  these  points,  is  routed  via  Mobile  or  Pensacola,  and  prior  to 
August  13,  1907,  defendant's  through  rates  from  New  Orleans  to 
said  points,  in  certain  instances,  exceeded  the  sum  of  the  locals  from 
New  Orleans  to  Mobile  or  Pensacola  added  to  the  local  rates  from 
these  points  to  Montgcnnery,  Selma,  and  Prattville. 

The  excess  of  the  through  rates  over  the  sums  of  the  locals  was 
exactly  identical  in  each  instance  with  the  advances  as  shown  by  the 
above  tables,  namely,  in  classes  2,  3,  4,  5,  6,  and  E  to  Mobile,  and 
in  classes  3,  4,  6,  and  6  to  Pensacola. 

The  following  table  shows  the  difference  between  the  through 
rates  and  the  ccMnbinations  prior  to  said  advances: 

Table  of  rates. 

NEW  ORLE.VN8  TO  UONTGOMEBT  AND  8ELM.V.  VIA  MOBILE. 


Claw. 


I.       2.      8.  .  4. 


«.     A.     B.    C.     l».     E.    H.     P. 


Throuffh  '    89     79     68     5%     47     M     24     27     20     16  |  44     » 

Combination loo  '  77     f^S     42     85     35.27     S5     36^   22  '  »     17 

AdTance 2    IJ     13    12      1   6  

[ !  t 
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Table  of  rates — Continued. 

NEW  ORLEANS  TO  MONTGOMERY  AND  8BLMA,  VIA  PBNSACOLA. 


Through 

Combination I  106    85 


1.    1  2. 


89     79 


3.      4. 


68  ,  55 
65  '  49 


Clasn. 


5.      fl.   t  A.  1  B.  '  C. 


D.     E.    H.     P. 


I 


Advance I i    8,6!? 

I  111! 


47  !  36  I  24     27  ,  20     16  !  44     35       32 
40|3533|38     29     25|49     44!    54 

1    


NEW  ORLEANS  TO  PRATTVILLE,  VIA  MOBILE. 


Through  

101 
112 

89     76 
87     63 

63 
50 

13 

1 
56  '  44     29     .32     25     21 

1 
49     40 

44  1  42  1 

5    .... 

42 

Combination 

43  1  43 

32     40     Sli   27 

65 

Advance  

2  ,  13 

1 
1 

12 

1 

•  •  •  • 

NEW  ORLEANS  TO  PRATTVILLE.  VIA  PENSACOLA. 


Effective  Auinut  18. 1907 

117     95     76 
117  1  96     73 

8 

63 

67 

6 

1        ■        1 
55     44     38     43     34 
48     43     38     43  1  31 

30  '  54     49  1 
30     54  ,  49 

70 

Prior  to  Augufct  13, 1907 

70 

'                ( 

Advance  

7  1    1    J....' 1 '..-J. 

Ill 

1         1         1 

The  effect  of  the  advance  was  to  equalize  the  sum  of  the  locals 
•with  the  through  rates  from  New  Orleans  to  Montgomery,  Selma, 
and  Prattville,  but  the  through  rates  from  Ne-v  Orleans  to  Mont- 
gomery, Selma,  and  Prattville  were  not  changed,  nor  were  the  local 
rates  from  Mobile  and  Pensacola  to  Montgomery,  Selma,  and  Pratt- 
ville disturbed. 

Prior  to  August  13, 1907,  shippers,  in  order  to  get  the  benefit  of  the 
lower  combination,  sometimes  shipped  locally  to  Mobile  and  then  re- 
shipped  to  Montgomery,  Selma,  and  Prattville. 

The  defendant  conches  that  one  of  the  objects  of  the  advance  was 
to  keep  the  locals  from  being  used  to  cut  the  through  rate,  and  the 
evidence  corroborates  this  position,  and  it  is  obvious  that  this  was 
the  underlying  reason  for  the  advance. 

Transportation  between  New  Orleans,  Mobile,  and  Pensacola  was 
conducted  wholly  by  water  carriers  until  about  1871,  when  carriage 
by  rail  was  inaugurated,  and  shortly  thereafter  the  defendant  ac- 
quired the  railroad  which  had  been  built  from  New  Orleans  to  Mo- 
bile and  Pensacola,  and  has  operated  the  same  continuously  to  the 
present  time  as  a  part  of  its  system. 

The  earliest  rail  class  rates  applying  via  this  route,  as  shown  by 
this  record,  were  established  in  1887,  and  they  remained  substantially 
unchanged  until  the  said  advance  of  August  13,  1907.  Comparison 
of  water  rates  issued  by  the  Mobile  and  Gulf  Steamship  Company, 
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effective  in  1907,  and  the  rail  rates  prior  to  the  said  advance,  from 
New  Orleans  to  Mobile,  is  shown  as  follows : 


ci 


1. 

50 
44 

2, 

87 
83 

8. 

4. 

5. 

15 
23 

«. 

16 
12 

A. 

B. 

C- 

D. 

10 

8 

E. 

H. 

r. 

Rail  rates 

25 
81 

18 
27 

12 
10 

15  12A 

16 
16 

18 

14 

25 

Water  rates 

12 

13 

10 

In  the  competition  between  the  rail  and  water  lines  the  tariffs 
show  the  rail  rates  ranged  generally  higher  than  the  water  rates, 
except  in  the  third,  fourth,  and  fifth  classes,  under  which  classes  the 
bulk  of  the  freight  carried  between  these  two  cities  would  move. 
There  was  some  testimony  to  the  effect  that  formerly  the  rail  rates 
were  not  maintained  as  published  when  competition  was  severe  with 
the  water  lines,  neither  is  it  certain  that  the  rates  annoimced  by  the 
water  lines  were  maintained.  At  all  events,  water  transportation 
gradually  declined,  and  at  the  date  of  the  hearing  carriage  by  water 
was  very  infrequent  and  cut  but  little  figure  as  a  competitor  with  the 
defendant.  Some -of  the  reasons  for  the  decline  and  practical  dis- 
appearance of  water  transportation,  as  disclosed  by  the  testimony  in 
this  case,  in  addition  to  the  results  of  the  competition  with  defendant, 
are  the  slower  service  of  the  water  lines,  the  labor  troubles  in  con- 
nection with  loading  and  unloading  the  vessels,  inconvenient  loading 
and  unloading  places  for  shippers  as  compared  with  centrally  located 
freight  stations  and  branch  railroads  to  warehouses,  and  the  want  of 
proper  docking  facilities. 

The  advances  shown  from  New  Orleans  to  Mobile  of  2  cents  on  the 
second  class,  13  on  the  third,  13  on  the  fourth,  12  on  the  fifth,  1  on 
the  sixth,  and  5  on  class  E,  were  severely  felt  by  certain  shippers  in 
New  Orleans  shipping  to  Mobile  and  adjacent  territory,  and  espe- 
cially those  engaged  in  jobbing  canned  goods,  lard,  flour,  coffee,  oil, 
crackers,  pickles,  vinegar,  beans,  etc  New  Orleans  is  an  important 
distributing  market  for  canned  beans,  handling,  perhaps,  from  400 
to  600  carloads  per  year,  and  the  increase  in  the  rate  on  this  article 
is  extremely  burdensome,  if  not  practically  prohibitory  of  shipping 
into  New  Orleans  and  out  to  Mobile. 

The  rate  on  paper  was  advanced  from  18  to  31  cents,  and  that  on 
stovepipe,  tinware,  tubs,  and  galvanized-iron  tubes,  from  18  to  31 
cents,  and  it  was  shown  that  the  manufacturers  would  have  to  absorb 
this  advance.  It  was  also  shown  that  the  advance  of  the  rates  on 
furniture,  iron  beds,  etc.,  practically  closed  out  the  business  with 
Mobile,  as  better  rates  were  made  from  other  manufacturing  points, 
such  as  Atlanta,  High  Point,  and  Winston  Salem,  N.  C. 
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The  rates  on  bags,  burlap,  gunny,  and  jute  were  advanced,  I.  c  I., 
from  15  to  27  cents,  and  this  was  vigorously  opposed.  Strong  pro- 
test on  account  of  alleged  discrimination  against  New  Orleans  was 
made  with  reference  to  cotton  goods,  it  being  asserted  that  other 
manufacturing  points  are  given  more  favorable  rates.  Some  of  the 
rates  upon  cotton  goods  are  as  follows : 

New  Orleans  to  Montgomery,  321  miles,  55  cents;  Montgomery  to 
New  Orleans,  38  cents ;  New  Orleans  to  Mobile,  141  miles,  31  cents ; 
Mobile  to  New  Orleans,  18  cents ;  from  Virginia  and  North  and  South 
Carolina  points  to  Montgomery  the  rate  is  43  and  46  cents ;  Augusta 
to  Montgomery,  346  miles,  35  cents ;  Augusta  to  Mobile,  536  miles,  40 
cents ;  New  York  to  Montgomery,  69  cents ;  Boston  to  Montgomery,  69 
cents ;  New  York  to  Mobile,  via  water,  40  cents ;  Boston  to  Mobile,  via 
water,  40  cents;  New  York  to  New  Orleans,  via  water,  40  cents;  New 
Orleans  to  New  York,  via  water,  30  cents. 

In  many  other  instances  on  both  class  and  commodity  rates  the 
advances  caused  serious  interference  with  business  and  have  produced 
loud  protests  on  the  part  of  the  merchants  shipping  from  New  Orleans 
to  Mobile  and  points  basing  thereon. 

The  advance  of  the  rates  from  New  Orleans  to  Pensacola  was  as 
follows : 

Three  cents  in  the  third  class,  6  cents  in  the  fourth,  7  cents  in  the 
fifth,  and  1  cent  in  the  sixth  class.  This  advance  was  not  as  heavy  or 
as  injurious  to  the  merchants  in  New  Orleans  in  their  trade  with 
Pensacola  as  the  advance  to  Mobile,  but  they  strongly  protested 
against  it,  and  it  was  shown  that,  proportionately,  like  conditions 
resulted  from  said  advance  as  were  produced  by  the  increase  in  the 
rates  to  Mobile. 

The  rates  from  New  Orleans  to  Mobile  and  Pensacola  have  been  in 
effect,  substantially  michanged,  for  over  twenty  years,  and  there  was 
no  evidence  that  they  were  not  compensatory.  They  exceed  the  rates 
from  New  Orleans  to  other  water  transportation  points,  e.  g.,  Natchez, 
Vicksburg,  Greenville,  and  Memphis,  where  the  distances  are  much 
greater.  They  also  exceed  the  rates  from  Nashville,  Memphis,  Cin- 
cinnati, and  LfOuisville  to  points  where  the  distances  are  approxi- 
mately the  same.  The  rates  between  New  Orleans  and  Mobile  and 
New  Orleans  and  Pensacola,  in  both  directions,  were  identical  until 
this  advance  occurred,  which  has  disturbed  the  relation  of  rates  be- 
tween points  where  geographical  and  commercial  conditions  would 
seem  to  demand  that  they  be  put  on  an  equality,  not  only  with  respect 
to  the  trade  and  commerce  with  each  other,  but  also  with  respect  to 
the  outbound  rates  to  the  southeastern  territory.  Between  other  cities, 
e.  g..  New  Orleans  and  Memphis,  New  Orleans  and  Greenville,  New 
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Orleans  and  Natchez,  New  Orleans  and  Vicksburg,  the  rates  are  the 
same  in  both  directions. 

With  respect  to  the  through  rates  from  New  Orleans  to  Mont- 
gomery, Selma,  and  Prattville,  and  to  the  southeastern  territory,  it 
was  shown  that  the  merchants  of  New  Orleans  have  heretofore  made 
ineffectual  efforts  to  secure  better  rates  to  this  territory,  as  higher 
rates  were  in  effect  from  New  Orleans  to  this  territory  than  existed 
from  distributing  centers  at  greater  distances  west  and  north  of  said 
territory,  the  situation  being  such  that  New  Orleans  was  cut  off  from 
the  trade  of  this  section  as  to  many  products  and  greatly  restricted 
and  burdened  as  to  many  others  on  accoimt  of  the  high  rates  of  trans- 
portation. 

The  manufacturers  and  shippers  of  oil,  paper,  stovepipe,  tinware, 
galvanized  tube,  furniture,  soap,  window  glass,  paints,  hardware, 
and  other  articles  of  like  kind  in  daily  use,  testified  that  they  were 
unable  to  trade  in  the  Montgomery  and  Selma  territory  on  account 
of  the  high  rates,  and  that  upon  former  occasions  they  had  made 
special  efforts  to  build  up  a  trade  with  cities  located  in  this  territory 
and  points  basing  thereon,  but  in  every  instance  they  were  com- 
pelled to  abandon  the  fight  on  account  of  better  freight-rate  conces- 
sions from  other  markets,  though  at  greater  distances. 

With  respect  to  practically  all  of  the  commodities  above  enume- 
rated, schedules  of  comparative  rates  and  distances  were  filed  corrob- 
orating complainant^s  contention. 

The  rates  from  New  Orleans  to  Montgomery,  Selma,  and  Prattville 
are  higher  in  all  the  classes  than  the  rates  from  other  points  typical 
of  the  situation  in  the  southeast  to  Montgomery,  Selma,  and  Pratt- 
ville, where  the  distances  are  greater,  e.  g.,  Brunswick,  Ga.,  Savan- 
nah, Ga.,  Charleston,  S.  C,  Wilmington,  N.  C.,  and  Nashville,  Tenn. 
From  New  Orleans  to  certain  stations  just  outside  of  Montgomery, 
on  the  Mobile  &  Ohio  Railroad,  the  rates  are  less  than  the  rates  to 
Montgomery,  and  from  some  of  the  Virginia  cities  to  Montgomery 
and  Selma  the  rates  are  less  than  from  New  Orleans  to  Montgomery 
and  Selma,  though  more  than  twice  the  distance.  The  rates  from 
North  Atlantic  ports  to  points  in  southeastern  territory  basing  on 
Montgomery  are  more  favored  when  length  of  haul  and  the  number  of 
lines  over  which  the  traffic  must  be  transported  are  taken  into  consid- 
eration, and  the  rate  in  cents  per  ton  per  mile  on  the  average  of  the 
first  six  classes  is  much  greater  from  New  Orleans  to  Montgomery, 
Selma,  and  Prattville  than  they  are  from  Memphis,  St  Liouis,  and 
Louisville  to  said  points. 

The  Cooley  arbitration  of  1886  has  been  strongly  urged  by  defend- 
ant as  a  reason  for  the  nonreduction  of  the  present  advanced  rates. 
This  arbitration  established  a  relation  of  rates  as  between  the  several 
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Ohio  and  Mississippi  river  crossings,  applying  upon  products  from 
the  territory  north  and  west  of  those  rivers  destined  to  southern  and 
southeastern  territory,  by  fixing  a  basis  for  making  rates  from  these 
several  basing  points  to  the  southeastern  territory  with  the  object  of 
maintaining  an  equitable  relation  and  equality  of  the  basing  rate  as 
between  said  points  on  goods  transported  to  southeastern  territory, 
but  we  do  not  understand  that  this  arbitration  undertook  to  fix  the 
actual  rates  for  carriage  from  the  several  basing  points  to  destina- 
tions in  this  territory.  However,  if  such  were  the  case,  the  building 
of  new  railroads,  competition,  and  other  causes  have  forced  many 
departures  from  the  adjustment  and  the  rates  made  under  it,  until 
it  has  become  materially  altered,  and  it  is  inevitable  and  proper  that 
it  should  yield  to  meet  new  and  changed  conditions. 

It  was  stated  by  the  principal  witness  for  the  defendant' that  be- 
tween points  on  its  line  where  the  through  rate  exceeded  the  combina- 
tion of  rates  from  point  of  origin  to  a  competitive  point  and  from 
said  competitive  point  to  destination,  that  shippers  were  given  the 
benefit  of  the  combination  rate,  and  this  provision  appeared  in 
special  circulars  and  was  very  generally  observed  as  a  rule  for  the 
adjustment  of  freight  rates;  and  such  having  been  formerly  the  cus- 
tom of  the  defendant,  it  would  seem  now  to  work  no  especial  hard- 
ship upon  it  to  reduce  rates  to  the  basis  of  the  former  combination. 

Upon  full  hearing  and  consideration  of  all  the  facts,  circumstances, 
and  conditions  appearing,  it  is  the  opinio^i  of  the  Commission  that 
the  advance  in  these  rates  upon  classes  2,  3,  4,  5,  6,  and  E  from  New 
Orleans  to  Mobile,  and  upon  classes  3,  4,  6,  and  6  from  New  Orleans 
to  Pensacola,  effective  August  13,  1907,  was  not  justified,  and  that 
the  increased  rates  resulting  therefrom  are  unjust  and  unreasonable 
to  the  extent  that  they  exceed  the  former  rates  in  effect  immediately 
prior  to  August  13, 1907,  on  the  said  classes. 

The  Commission  is  also  of  the  opinion  that  the  through  rates 
heretofore  stated,  in  effect  from  New  Orleans  to  Montgomery,  Selma, 
and  PrattviUe,  on  traffic  moving  through  Mobile  to  said  destinations, 
are  unreasonable  and  unjust  as  applied  to  said  classes  to  the  extent 
that  said  through  rates  exceed  the  combination  of  locals  from  New 
Orleans  to  Mobile  and  from  Mobile  to  said  destinations,  immediately 
prior  to  August  13, 1907,  viz,  class  2, 2  cents ;  class  3, 13  cents ;  class  4, 
13  cents;  class  5,  12  cents;  class  6,  1  cent;  and  class  E,  5  cents;  also 
that  the  through  rates  from  New  Orleans  to  Montgomery,  Selma,  and 
PrattviUe,  on  traffic  moving  through  Pensacola  and  thence  to  said 
destinations,  are  unjust  and  unreasonable  to  the  extent  that  they 
exceed  the  amounts  of  the  combination  of  locals  from  New  Orleans 
to  Pensacola  and  from  Pensacola  to  said  destinations,  respectively, 
which  were  in  effect  immediately  prior  to  August  13, 1907,  viz,  class  3, 
3  cents;  class  4,  6  cents;  class  5,  7  cents;  and  class  6, 1  cent 
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It  is  our  conclusion,  therefore,  that  the  rates  on  classes  2,  3,  4,  5, 
6,  and  E,  from  New  Orleans  to  Mobile,  should  not  exceed  the  follow- 
ing sums:  Second  class,  37  cents;  third  class,  25  cents;  fourth  class, 
18  cents;  fifth  class,  15  cents;  sixth  class,  15  cents;  Class  E,  15  cents; 
that  the  rates  on  classes  3, 4,  5,  and  6,  from  New  Orleans  to  Pensacola, 
should  not  exceed  the  following  amounts:  Class  3,  35  cents;  class  4, 
25  cents;  class  5,  20  cents;  class  6,  15  cents;  that  the  rates  on  classes 
2,  3,  4,  5,  6,  and  E,  from  New  Orleans  via  Mobile  to  Montgomery  and 
Selma,  should  not  exceed  the  following  amounts:  Second  class,  77 
cents;  third  class,  55  cents;  fourth  class,  42  cents;  fifth  class,  35  cents; 
sixth  cla^  35  cents;  Class  E,  39  cents;  and  from  New  Orleans  via 
Mobile  to  Prattville  should  not  exceed  the  following  amounts :  Class 
2,  87  cents;  class  3,  63  cents;  class  4,  50  cents;  class  5,  43  cents;  class 
6,  43  cents;  and  Class  E,  44  cents;  and  that  the  rates  from  New 
Orleans  via  Pensacola  to  Montgomery  and  Selma  should  not  exceed 
the  following  amounts:  Class  3,  65  cents;  class  4,  49  cents;  class  5,  40 
cents;  and  class  6,  35  cents;  and  that  the  rates  from  New  Orleans  via 
Pensacola  to  Prattville  should  not  exceed  the  following  amounts: 
Class  3,  73  cents ;  class  4,  57  cents ;  class  5,  48  cents ;  and  class  6,  43 
cents. 

In  regard  to  the  commodity  rates  attacked  in  these  proceedings  cer- 
tain adjustments  and  changes  have  been  made  therein  by  the  def aid- 
ant since  the  institution  thereof  with  the  view  of  correcting  inequali- 
ties or  excessive  charges  found  to  exist,  which  adjustments  and  changes 
are  admitted  to  have  removed  the  cause  of  complaint  to  some  extent. 
It  is  impracticable  in  the  present  state  of  the  record  to  determine  sat- 
isfactorily what  other  changes  if  any  respecting  commodity  rates 
should  be  made.  These  cases  will  be  retained  therefore  for  such  fur- 
ther investigation  and  consideration  of  commodity  rates  involved  as 
the  facts  and  circumstances  may  seem  to  require. 

An  order  will  be  entered  in  accordance  with  the  foregoing  con- 
clusions. 
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No.  1004. 

WEST  END  IMPROVEMENT  CLUB 

V. 

OMAHA  &  COUNCIL  BLUFFS  RAILWAY  &  BRIDGE 

COMPANY  ET  AL. 


Submitted  June  5, 1908.    Decided  November  27, 1909. 


Ck>mplalnt  alleges  that  the  10-cent  tare  from  Ck>uDcil  Bluffs  to  Omaha  is  un- 
reasonable and  that  it  is  unjnstly  discriminatory,  because  defendants  giro 
longer  rides  for  6  cents  on  lines  wliich  do  not  cross  the  bridge.  Defendants 
allege  that  they  are  street  railways  and  not  amenable  to  the  terms  of  the 
act  to  regolate  commerce,  and  that  to  reduce  the  fiires  as  prayed  for  would 
result  in  a  net  loss  from  the  operation  of  the  properties;  Held,  That  de- 
fendants are  common  carriers,  engaged  in  the  Interstate  transportation  of 
persons,  and  therefore  amenable  to  the  terms  and  Jurisdiction  of  the  act ; 
that  the  record  does  not  disclose  justification  for  making  the  reduction 
prayed  for,  but  that  it  is  unreasonable  to  charge  more  than  10  c^its  for  a 
trip  between  any  point  on  defendant's  lines  in  Council  Bluffs  and  any  point 
on  defendant's  lines  in  Omaha. 

Walter  I.  Smithy  O.  H.  Scotty  and  T.  W.  Blackburn  for  com- 
plainant. 
John  Lee  Webster  and  Errvmet  TirXey  for  defendanta 

Repobt  of  the  Commission. 

Clark,  Commissioner: 

Complainant  is  a  voluntary  improvement  association,  the  mem- 
bership of  which  consists  of  business  men  of  Council  Bluffs,  Iowa. 

The  complaint  assails  as  unjust,  unreasonable,  discriminatory,  and 
preferential  the  fare  of  10  cents  per  passenger  in  either  direction 
between  the  cities  of  Omaha,  Nebr.,  and  Council  Bluffs,  Iowa,  over 
defendant's  bridge  crossing  the  Missouri  River,  and  prays  "  that  no 
extra  charge  be  made  when  in  the  course  of  interstate  transportation 
passengers  are  carried  over  such  bridge,^'  and  the  establishment  of  a 
uniform  fare  of  5  cents  per  passenger. 

The  Omaha  &  Council  Bluffs  Railway  &  Bridge  Company,  herein- 
after referred  to  as  the  Bridge  Company,  under  authority  of  an  act 
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of  Congress  (chap.  356,  49th  Cong.,  vol.  24)  constructed  and  owns  a 
railroad,  wagon,  and  foot  toll  bridge  over  the  Missouri  River  at 
Omaha,  Nebr.,  and  Council  Bluffs,  Iowa,  and  also  a  railway,  which 
begins  at  the  west  end  of  the  bridge,  in  Omaha,  Nebr.,  and  extends 
eastward  to  Council  Bluffs,  Iowa.  The  Bridge  Company  also  owns 
the  stocks  and  bonds  of  the  Omaha,  Council  Bluffs  &  Suburban  Rail* 
way  Company,  a  street-railway  line  in  Coimcil  Bluffs.  The  Omaha 
&  Council  Bluffs  Street  Railway  Company,  hereinafter  referred  to 
as  the  Street  Railway  Company,  owns  and  operates  all  of  the  street- 
railway  lines  in  Omaha,  Nebr.  In  January,  1903,  the  Street  Railway 
Company  leased  all  of  the  properties  of  the  Bridge  Company  for  a 
period  of  years  and  now  operates  all  the  lines  of  both  systems. 

The  toll  for  foot  passengers  crossing  the  bridge  is  5  cents;  therefore 
adding  the  street  railway  fare  of  5  cents  to  the  bridge  toll  makes  the 
charge  for  transportation  when  a  passenger  crosses  the  bridge  on  the 
railway. 

The  single  fare  is  10  cents;  but  nontransferable,  limited  commuta- 
tion tick^,  each  entitling  the  holder  to  30  rides,  are  sold  to  all  per- 
sons desiring  them  for  $1.50. 

The  defendants  contend  that : 

(1)  Complainant  is  not  a  proper  party  to  maintain  this  action. 

(2)  The  defendants,  being  street  raUway  ^companiea  and  not  commercial 
railroadB,  are  not  railroads  within  the  meaning  of,  and  therefore  not  subject 
to  the  provisions  of,  the  act  to  regulate  commerce. 

(8)  The  fare  of  10  cents  is  violative  of  no  provision  of  the  act  to  regulate 
commerce. 

(1)  The  decisions  of  the  Commission  and  the  law  itself  which  pro- 
vides that  ^^no  complaint  shall  be  dismissed  because  of  absence  of 
direct  damage  to  complainant"  stand  for  the  principle  that  com- 
plainant is  entitled  to  standing  as  such  under  the  act 

(2)  The  first  section  of  the  act  provides  that  its  terms  shall  apply 
^^  any  common  carrier  or  carriers  engaged  in  the  transportation  of 
passengers  or  property  wholly  by  railroad,"  and  that "  the  term  *  rail- 
road,' as  used  in  this  act,  shall  include  all  bridges  and  ferries  used  or 
operated  in  connection  with  any  railroad,  and  also  all  the  road  in  use 
by  any  corporation  operating  a  railroad,"  etc.  Counsel  for  defend- 
ant admits  that  the  Bridge  Company  and  Street  Railway  Company 
are  common  carriers  engaged  in  interstate  transpcntation.  The  con- 
tention in  this  connection  is  that  they  are  not  railroads  within  the 
meaning  of  the  law.  In  brief  and  argument  defendants  cite  decisions 
of  the  courts  in  which  it  has  been  held  that  street  railways  are  not 
railroads  and  that  statutes  relating  to  railroads  do  not  include 
nor  apply  to  street  railways  unless  street  railways  are  8]>ecifically 

mentioned. 
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The  decisions  which  have  been  cited  by  defendants,  generally  speak- 
ing, refer  to  questions  of  whether  or  not,  where  there  is  a  general  rail- 
road law  and  a  specific  act  of  the  legislature  distinctly  naming  street 
railways,  the  general  law  refers  to  street  railroads;  whether  a  fellow- 
servant  law  was  applicable  to  street  railways;  whether  a  board  of 
railroad  commissioners  has  jurisdiction  over  street  railroads;  whether 
a  statute  giving  laborers  a  lien  upon  railroads  also  applied  to  street 
railways;  whether  a  street  railway  was  a  railroad  within  the  mean- 
ing of  the  laws  of  Indiana  regulating  crossings. 

Unquestionably  many  or  all  of  those  decisions  are  eminently  sound 
under  the  facts  then  considered.  MasiUon  Bridge  Co.  v.  Cambria 
Iron  Co.y  59  Ohio  St.,  179,  holds  that  the  word  "  railroad  "  as  used 
in  the  statute  relating  to  railroads  does  not  include  street  railroads, 
the  statutes  of  the  state  relating  to  railroads  and  to  street  railroads 
being  separate  and  distinct.  A  decision  upon  such  a  state  of  facts 
can  not  be  controlling  here.  If  there  were  a  federal  law  specifically 
appl]ring  to  street  railroads  none  would  contend  that  the  present  act 
to  regulate  commerce  governed  street  railwajrs.  But  here  the  act, 
recently  amended,  in  plain  terms  applies  to  any  common  carrier  eH" 
gaged  in  the  transportation  of  persons  by  railroad  from  one  state 
to  another. 

In  Fidelity  Loan  <&  Trust  Co.  v.  DouglaSy  101  Iowa,  532,  in  which 
it  was  held  that  as  used  in  the  laws  of  that  state  the  word  ^  railroad  ^ 
does  not  include  ^street  railroads,"  the  court  expressly  stated  that 
the  interpretation  there  adopted  applied  to  section  1309  of  the  code 
and  not  to  section  2075,  which  applies  ^in  terms  to  street-railway 
corporations.''  Judge  Waterman,  dissenting,  said  in  reference  to 
section  1809: 

Being  remedial  In  its  character,  the  section  shonld  receive  a  broad  and  Ut>eral 
construction.  In  Interpreting  such  statutes,  It  is  said :  "  The  old  law,  the  mis- 
chief, and  the  remedy  must  be  Icept  in  mind.  That  which  is  within  the  mis- 
chief Intended  to  be  remedied  is  considered  within  the  statute,  though  not 
within  the  letter ;  and  that  which  is  not  within  the  mischief  is  not  within  the 
statute,  though  within  the  letter.**  (Citing  authorities.)  Here  the  railway 
mortgage  is  clearly  within  the  mischief,  and  Just  as  clearly  within  the  letter 
of  this  remedial  section.  To  restrict  the  statute  to  a  particular  class  of  "  mis- 
chief makers,"  rather  than  apply  It  to  the  "mischief,**  by  whomsoever  done^ 
Is  to  adopt  a  narrow  and  lUiberal  rule  of  construction. 

In  Ohio,  by  statute,  an  interurban  electric  railroad  is  classed  as  a 
street  railroad,  but  in  Cincinnati^  Lawrenceburg  dk  Aurora  Electric 
Street  Railroad  Company  v.  Lohe^  68  Ohio  Stat,  101,  on  an  action 
brought  to  recover  damages  for  the  alleged  negligent  killing  of  plain- 
tiff's  intestate,  it  was  held: 

It  seems  reasonably  clear  that  while  operating  the  cars  of  an  interurban  raU- 
road  within  a  municipality  the  regulations  and  powers  of  a  street  railroad 
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company  are  applicable;  but  when  it  comes  to  running  cars  of  such  railroads 
In  the  open  country,  upon  a  track  substantially  the  same  as  the  track  of  a  steam 
railroad,  and  at  a  high  rate  of  speed,  it  would  seem  that  the  same  rules  as  to 
negligence  and  contributory  negligence  should  prevail  as  are  applicable  to  steam 
railroads. 

It  has  been  held  that  statutes  giving  certain  powers  to  railroads 
include  street  railroads  operated  by  horsepower;  that  a  statute  au- 
thorizing the  consolidation  of  railroads  is  applicable  to  street  rail- 
roads; that  statutes  making  the  proprietors  of  any  "  railroad  "  liable 
for  injuries  caused  by  the  negligence  of  its  servants,  prohibiting  the 
obstruction  of  "  railroad  tracks,"  and  taxing  the  property  of  "  any 
railroad  company  "  include  street  railways ;  that  street  railways  are 
within  a  statute  requiring  some  person  on  the  locomotive  to  keep  a 
lookout  and  requiring  a  whistle  to  be  sounded  to  prevent  accidents, 
etc  Many  decisions  both  pro  and  contra  may  be  cited,  but  the  state 
of  the  law  is  set  forth  in  Elliot  on  Railroads^  section  6 : 

It  is  not  easy  to  reconcile  all  of  the  decisions  and  about  all  that  can  be  said 
l8  that  the  question  as  to  whether  a  street  raUway  is  included  in  the  term  **  rail- 
road "  in  any  particular  case  is  determined  largely  by  the  context  or  connection 
in  which  the  term  is  used. 

In  Massachusetts  Loan  cfc  Trust  Co.  et  al.  v.  Hamilton^  88  Fed. 

Bep.,  588,  it  is  said : 

The  meaning  of  the  word  must  always  depaad  upon  the  context  and  the  legla- 
lative  intent  of  the  statute  in  which  it  is  used,  from  the  occasion  and  necessity 
of  the  law,  from  the  mischief  felt,  and  the  object  and  remedy  in  view. 

In  Malott  V.  C.  <&  E.  St.  L.  Electric  R.  Co.,  108  Fed.  Rep.,  813, 
Judge  Orosscup  said : 

There  is  nothing  in  the  acts  of  1872  and  1888  that  restricts  railroads  therein 
mentioned  to  the  use  of  steam  as  a  motive  power,  or  prev^ts  existing  steam 
roads  from  changing  their  motive  power  to  that  of  electricity.  Tliere  is  nothing 
in  these  acts  that  necessarily  or  fairly  excludes  its  application  to  electrical  roads, 
as  they  now  exist ;  indeed  these  electrical  roads,  in  the  speed  of  their  trains,  in 
the  distance  traveled,  and  in  the  capabilities  for  transportation,  are  well  within 
the  field  of  public  utilities  hitherto  occupied  by  the  steam  roads  alone.  We  can 
not  conceive  that  these  facts,  so  far,  at  least,  as  they  are  reasonably  applicable, 
were  not  meant  to  cover  every  form  of  railroad  that,  in  the  march  of  erenti, 
answers  the  purposes  of  goieral  transportation. 

This  Conmiission  in  WiUson  v.  Rock  Creek  Ry.  Co.,  7  I.  C.  C.  Rep., 
88,  held  that  a  street  railway  company  engaged  in  transporting 
suburban  passengers  between  points  in  the  District  of  Columbia  and 
points  in  an  adjoining  state  is  subject  to  the  provisions  of  the  act,  it 
was  there  said : 

We  can  not  sustain  defendant's  contention  tliat  the  act  to  regulate  commerce 
applies  only  to  the  ordinary  steam  railways  by  which  interstate  traffic  is  mainly 
carried,  and  that  street  surface  roads  for  urlMn  and  suburban  passenger  trarti 
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are  exempt  from  its  provlslonB.  It  may  be  conceded  tliat  this  class  of  railroads 
was  not  specifically  within  the  contemplation  of  the  framers  of  that  law,  for 
the  evils  which  it  was  intended  to  remedy  would,  in  the  nature  of  the  case,  but 
rarely  arise  in  the  management  of  such  roads  and  their  dealings  with  the  public. 
But  the  terms  of  the  statute  in  this  regard  are  broad  and  general,  and  it  con- 
tains no  exception  indicating  a  design  to  exclude  from  its  operation  those  inter- 
state roads  which  are  constructed  upon  public  highways,  to  provide  the  means 
for  local  imssenger  transportation  in  the  streets  of  towns  and  cities  and  their 
various  suburbs.  We  see  no  reason  to  doubt  that  the  authority  of  this  enact- 
ment may  be  invoked  for  the  regulation  of  carriers  like  the  defendant,  if  their 
business  Is  actually  Interstate,  whenever  occasion  arises  for  subjecting- them  to 
its  restraints  and  requirements. 

Since  that  decision  was  rendered  numerous  and  important  amend- 
ments to  the  act  have  been  enacted.  None  of  those  amendments  con- 
tain any  suggestion  that  is  in  conflict  with  the  interpretation  that  had 
been  placed  upon  the  jurisdiction  of  the  act.  On  the  contrary, 
amendments  to  section  1  of  the  act,  which  will  presently  be  no- 
ticed, strengthen  and  reinforce  the  view  adopted  by  the  Commission. 
That  view  must  therefore  be  considered  a  part  of  the  present  act 

In  C.  (6  M.  Elec.  R.  R.  Co.  v.  /.  C.  R.  R.  Co.,  18  I.  C.  C.  Rep.,  27, 
it  was  stated  that — 

The  act  makes  no  distinction  between  railroads  that  are  operated  by  elec- 
tricity and  those  that  use  steam,  nor  has  the  Ck>mmission  thought  at  any  time 
to  make  such  distinction.  Both  are  subject  to  the  act  when  engaged  in  inter- 
state transportation  and  arc  entitled  to  equal  consideration  in  any  controversy 
before  us.  Moreover,  progress  in  the  science  of  electricity  and  the  rapid  In- 
crease of  new  devices  for  its  application  have  led  many  practical  railroad  men 
to  think  that  we  may  be  measurably  near  its  general  use  as  the  chief  motive 
power  in  transportation. 

In  the  instant  case  it  should  be  remembered  that  the  defendants 
have  the  characteristics  of  an  interurban  line  as  well  as  of  a  street 
railway.  They  operate  136  single-track  miles  of  road;  the  rails  are 
not  all  laid  in  public  streets  and  highways,  but  for  some  distance  run 
over  private  right  of  way;  they  operate  over  the  bridge  across  the 
liissouri  River,  and  through  sparsely  settled  sections  over  expensive 
culverts  not  conforming  to  the  level  of  the  streets  or  roads;  they  carry 
the  United  States  mail  and  do  not  serve  the  needs  of  a  single  city 
and  its  suburbs,  but  of  two  cities  and  several  towns,  villages,  and 
resorts.  As  was  said  in  Birmingham  Mineral  R.  Co.  v.  Jarobs^  92 
Ala.,  187,  12  L.  R.  A.,  830 : 

A  raUroad  •  •  •  running  beyond  the  corporate  limits  of  any  city  or 
town  and  through  counties  is  not  and  necessarily  can  not  be  a  street  railway, 
within  the  meaning  of  the  constitution  and  the  provisions  of  the  code  in  regard 
to  street  raUways;  and  after  leaving  the  city  limits,  as  we  have  shown,  they 
are  no  longer  street  raUways  subject  to  municipal  regulations,  and  if  not  raU- 
rottds  within  the  meaning  of  the  general  law,  we  may  well  inquire  what  kind  of 
railroads  are  they  and  by  what  laws  are  they  governed?    Can  it  be  presumed 
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that  the  legislature  inteudcd  to  provide  for  the  Incorporation  of  a  species  of 
railroad  companies  sui  generis,  not  subject  to  any  law  except  the  common  law 
for  common  carriers,  while  the  duties  and  liabilities  of  all  other  railroad  com- 
panies are  regulated  and  controlled  by  statutory  enactments? 

So  we  must  determine  from  the  context,  scope,  and  intent  of  the 
act  to  regulate  commerce  whether  or  not  its  provisions  are  properly 
applicable  to  defendant's  railways. 

In  the  debates  in  the  Congress  the  paramount  questions  discussed 
were  abuses  in  connection  with  freight  transportation;  unjust  dis- 
crimination, unreasonable  rates,  etc.  But  this  fact  does  not  furnish 
an  argument  for  excluding  from  the  provisions  of  the  law  common 
carriers  engaged  solely  in  the  interstate  transportation  of  passen- 
gers. It  was  stated  in  the  debates  that  the  law  was  not  intended  to 
apply  to  "street  railways."  We  must,  however,  assume  that  the 
street  railways  of  that  day,  and  not  the  interurban  lines  of  this  day, 
were  in  mind  when  that  statement  was  made.  Some  of  the  larg^ 
railroads  bear  the  corporate  title  "Railway  Company.'^  Other 
roads  of  identical  character  and  kind  use  the  title  "  Bailroad  '^  or 
"  Railroad  Company."  The  words  "  railway  "  and  "  railroad  "  are 
completely  synonymous  and  no  significance  can  be  attached  to 
the  choice  of  either  name  or  to  the  use  of  either  word  in  a  statute, 
decision,  or  discussion.  The  words  of  the  act  **  any  common 
carrier  or  carriers  engaged  in  the  transportation  of  passengers 
or  property  wholly  by  railroad  "  indicate  that  a  common  carrier  en- 
gaged in  the  interstate  transportation  of  either  and  not  necessarily  of 
both  is  subject  thereto.  The  relative*  importance  of  freight  and  pas- 
senger transportation  necessarily  increased  the  attention  given  to  the 
former  and  minimized  the  discussion  of  the  latter. 

The  term  "  railroad  "  as  defined  in  the  act  of  1887  is  enlarged  by 
the  provisions  of  the  act  of  1906  by  the  addition  of  the  words  "  and 
shall  also  include  all  switches,  spurs,  tracks,  and  terminal  facilities 
of  every  kind  used  or  necessary  in  the  transportation  of  the  persons 
or  property  designated  herein,  and  also  all  freight  depots,  yards,  and 
grounds  used  or  necessary  in  the  transportation  or  delivery  of  any  of 
said  property."  Note  the  distinction  and  the  comprehensive  lan- 
guage :  Those  "  used  or  necessary  "  "  in  the  transportation  of  persons 
or  property  "  and  "  in  the  transportation  or  delivery  of  any  of  said 
property."  A  switch,  spur,  track,  or  terminal  facility  used  or  neces- 
sarj'  exclusively  in  the  transportation  of  persons  is  as  much  subject 
to  the  act  as  are  "  freight  depots,  yards,  and  grounds  "  used  or  neces- 
sary "  in  the  transportation  or  delivery  of  any  of  said  property." 

With  general  uniformity  throughout  the  act  the  use  of  the  words 
**  passengers  or  property  "  clearly  denotes  that  carriers  of  either  the 
one  or  the  other  or  both  are  subject  to  its  provisions.  Certainly  the 
words  of  the  siatute  are  broad  and  comprehensive  enough  to  include 
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interstate  iuterurban  railroads,  and  there  is  nothing  in  the  law 
which  indicates  an  intent  to  exclude  them.  No  one  questions  the 
jurisdiction  of  the  act  over  interurban  lines  which  enter  the  streets  of 
the  city  of  Washington  and  transport  persons  to  and  from  adjoining 
states.  The  street  railways  which  do  not  extend  beyond  the  limits 
of  the  District  of  Columbia  are  governed  by  other  laws.  Interurban 
lines  are  becoming  more  and  more  an  important  factor  in  the  trans  • 
portation  of  freight  as  well  as  of  passengers.  It  can  not  be  said  that 
the  act  controls  as  to  the  transportation  of  property  but  does  not 
apply  to  the  transportation  of  persons.  If  interurban  lines  were  to 
be  exempted  from  the  requirements  of  the  act  on  the  ground  that  they 
are  street  railways  it  would  be  impossible  to  so  administer  the  law  as 
to  correct  the  evils  and  the  mischief  at  which  it  was  aimed. 

Defendants'  contention  that  to  hold  that  the  terms  ^  common  car- 
rier "  and  "  railroad  ^  include  street  railroads  would  "  lead  to  many 
conflicting  embarrassments  in  the  construction  and  application  of 
the  act  ^  does  not  appeal  strongly  to  us.  In  every  broad  and  general 
law  there  are  provisions  which  necessarily  and  reasonably  are  not 
applicable  in  particular  instances.  In  Malott  v.  C.  <k  E.  St.  L.  Electric 
R.  Co.^  supra^  it  was  held  that  the  acts  applied  ^'  so  far,  at  least,  as 
they  are  reasonably  applicable.'^  Pipe  lines  are  specifically  made  com- 
mon carriers,  subject  to  the  provisions  of  the  act  to  regulate  commerce, 
and  yet  no  one  would  consider  it  other  than  absurd  to  prohibit  a  pipe 
line  from  giving  an  interstate  free  pass  for  a  passenger,  or  to  require 
it  to  furnish  cars,  to  publish  refrigeration  or  icing  charges,  to  con- 
struct and  maintain  a  switch  connection,  or  to  do  many  of  the  things 
which  are  required  of  railroads.  Similar  observations  could  be  made 
as  to  express  companies,  sleeping-car  companies,  and  boat  lines  en- 
gaged under  a  common  control,  management,  or  arrangement  with  a 
railroad  in  the  interstate  transportation  of  persons  or  property. 
Whether  or  not  a  particular  provision  of  the  law  applies  to  a  particu- 
lar common  carrier  subject  to  the  law  must  be  determined  from  the 
facts. 

Even  admitting  that  in  its  popular  acceptation  the  word  "rail- 
road '^  usually  applies  to  standard  commercial  railroads,  we  think  it 
plainly  evident  that  it  was  the  intent  of  the  Congress  to  include 
within  the  provisions  of  the  act  any  and  all  common  carriers  engaged 
in  interstate  carriage  by  railroad.  No  provision  of  the  law  is  repug- 
nant to  that  thought,  and  there  are  no  qualifying  words  which  suggest 
a  different  conclusion.  The  great  body  of  strictly  street  railways  are 
engaged  in  serving  purely  local  needs,  lie  wholly  within  the  confines 
of  a  single  state,  and,  by  the  express  terms  of  the  statute,  are  not 
within  our  jurisdiction  because  not  engaged  in  interstate  transporta- 
tion.   It  would  be  a  narrow,  strained,  and  illiberal  construction  to 
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hold  that  designating  an  interurban  railroad  a  ^  street  railway  ^  was 
sufficient  to  excuse  such  railroad,  when  engaged  in  interstate  trans- 
portation, from  the  operation  of  the  law.  So  &r  as  the  practices  of 
common  carriers  of  passengers  are  concerned,  interurban  railroads 
might  as  certainly,  to  the  same  extent  and  in  the  same  manner  as  any 
other  carrier  or  railroad,  cause  the  abuses  denounced  by  the  law; 
they  might  discriminate  as  unjustly  and  charge  as  unreasonable  fares 
as  the  railroads  denominated  as  c<MnmerciaL  It  fcdlows  that  they  are 
within  the  "  mischief  felt  and  the  object  and  remedy  in  view.**  If 
interstate,  they  are  clearly  outside  the  jurisdiction  of  the  individual 
state,  and  where  they  are  ^  ccHnmon  carriers  engaged  in  the  transpor- 
tation of  passengers  or  property,"  as  specified  in  the  act,  we  entertain 
no  doubt  of  their  amenability  to  its  provisions. 

Defendants  argue  that  for  Council  Bluffs,  a  municipality  of  the 
state  of  Iowa,  to  fix  by  ordinance  or  franchise  the  maximum  rate 
of  fare  to  be  charged  for  a  continuous  trip  from  that  city  to  points 
in  the  state  of  Nebraska  would  be  a  regulation  of  interstate  com- 
merce and  that  such  an  ordinance  could  have  no  extraterritorial 
effect  Granted ;  but  if  the  contention  is  correct  that  defendants  are 
not  subject  to  the  act  to  regulate  commerce,  the  reasonableness  of  the 
fares  could  be  determined  only  by  the  common  law  or  by  Congress. 
It  is  not  conceivable  that  Congress  intended  to  leave  the  great  num- 
ber of  interurban  railway  companies  engaged  in  the  interstate  trans- 
portation of  passengers  to  regulation  by  the  inadequate  remedies  of 
the  common  law. 

In  this  particular  case,  the  charter  granted  March  8,  1887,  to  the 
Bridge  Company  provides  ^^  and  Congress  reserves  the  right,  at  any 
time,  to  regulate,  by  appropriate  legislation,  the  charges  for  freight 
and  passengers  over  said  bridge."  Section  26  of  the  amended  act 
provides  '^  that  all  laws  and  parts  of  laws  in  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed."  The  question  naturally 
arises  whether  this  section  operates  as  a  repeal  of  the  charter  pro- 
v;ision. 

The  general  rule  of  construction  is  that  a  general  statute  will  not 
repeal  the  provisions  of  a  former  one  which  is  special  or  particular 
unless  there  is  something  in  the  general  law  or  in  the  course  of  legis- 
lation upon  its  subject-matter  that  makes  it  manifest  that  the  legisla- 
ture contemplated  and  intended  a  repeal.  The  law  does  not  favor  a 
repeal  by  implication,  and  where  it  is  possible  to  so  construe  the 
statutes  as  to  maintain  the  integrity  of  both  it  must  be  done.  In 
other  words,  it  is  only  where  there  is  irreconcilable  conflict  or  r^ug- 
nancy  that  the  special  or  particular  statute  falls  under  the  repealing 
clause  of  the  general  statute.  In  the  Nebraska  Freight  Rate  case^  64 
Fed.  Kep.,  165,  and  169  U.  S.,  466,  the  circuit  court  of  the  United 
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States  for  the  district  of  Nebraska  and  the  United  States  Supreme 
Court  held  that  the  state  could,  until  Congress  should  prescribe  the 
rates  to  be  charged,  regulate  intrastate  rates  of  a  road  which  had 
received  a  charter  from  the  United  States  in  which  there  was  con- 
tained a  reservation  to  the  United  States  for  fixing  rates.  See  also 
the  Reagan  casCy  154  U.  S.,  413. 

In  Daviess  v.  Fairbaim^  8  How.,  636,  the  Supreme  Court  said  that 
if  a  subsequent  statute  be  not  repugnant  in  all  of  its  provisions  to  a 
prior  one,  yet  if  the  latter  statute  clearly  intends  to  prescribe  the  only 
rule  which  shall  govern  it  repeals  the  prior  one.  The  principle  that 
where  the  regulation  of  commerce  requires  a  uniform  rule  the  power 
of  Congress  is  exclusive,  but  where  it  requires  different  rules  in 
different  localities  the  state  may  legislate,  but  only  in  the  absence  of 
congressional  *  legislation,  is  well  established.  It  seems  undoubted 
that  the  act  to  regulate  commerce  was  clearly  intended  by  the  Con- 
gress to  prescribe  the  only  rule  as  to  the  regulation  of  interstate  rates 
and  that  it  should  and  does  supersede  different  rules  in  prior  statutes. 

In  Texas  <&  Pacific  Ry.  v.  Abilene  Cotton  OH  Company y  204,  U.  S., 

426,  the  court  said : 

Indeed,  the  recognition  of  Bach  a  rigtit  is  wholly  inconsistent  with  the  admin- 
istrative  power  conferred  upon  the  Commission  and  that  dnty,  which  the  statute 
casts  upon  that  body,  of  seeing  to  it  that  the  statutory  requirements  as  to 
uniformity  and  eqnaUty  of  rates  is  observed.  EqnaUy  obyions  is  it  that  the 
existence  of  such  a  power  in  the  courts,  independent  of  prior  action  by  the 
Commission,  would  lead  to  favoritism,  to  the  enforcement  of  one  rate  in  one 
Jurisdiction  and  a  different  one  in  another,  would  destroy  the  prohibitions 
against  preferences  and  discriminations,  and  afford,  moreover,  a  ready  means 
by  which,  through  collusive  proceedings,  wrongs  which  the  statute  was  intended 
to  remedy  could  be  successfuUy  inflicted. 

Here  there  is  no  difficulty  about  so  construing  the  statutes  as  to 
preserve  the  integrity  of  both.  Congress  reserved  the  right  to  regu- 
late the  charges  of  the  Bridge  Company  by  appropriate  legislation. 
Instead  of  specifically  fixing  those  charges  by  statute  the  Congress 
**  by  appropriate  legislation  "  delegated  that  function  and  authority 
to  the  Commission.  So  that  whether  or  not  it  be  held  that  techni- 
cally the  act  to  regulate  commerce  repealed  the  reservation  in  the  act 
which  granted  the  charter  of  the  Bridge  Company,  the  present  juris- 
diction of  the  Commission  over  the  interstate  transportation  charges 
of  the  defendants  is  clear. 

We  now  come  to  a  consideration  of  the  reasonableness  of  the  fare. 
The  petition  attacks  the  reasonableness  of  the  fare  from  Omaha  to 
Council  Bluffs  or  from  Council  Bluffs  to  Omaha.  The  local  fare  in 
Omaha  and  in  Council  Bluffs  is  5  cents.  From  the  west  end  of  the 
bridge  the  line  in  Omaha  passes  westward  on  Douglas  to  Fourteenth 
street,  south  upon  that  street  to  Howard,  east  to  Eleventh,  north  to 
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Douglas,  and  eastward  back  to  the  bridge.  The  fare  from  Cooncil 
Bluffs  to  any  point  on  this  loop  is  10  cents,  and  the  fare  from  any 
point  on  the  loop  to  any  other  point  in  Omaha  is  5  cents.  The  faro 
from  any  ppint  on  the  loop,  across  the  bridge  and  to  any  point  in 
Council  Bluffs  (with  the  exception  of  Courtland  Beach,  which,  on 
account  of  the  Missouri  River  changing  its  course,  is  on  the  west  side 
of  the  river,  but  within  Council  Bluffs),  is  10  cents.  The  reasonable- 
ness of  the  10-cent  fare  and  the  reasonableness  of  confining  it  to 
points  on  the  loop  are  put  in  issue  in  these  proceedings. 

The  complainant  contends  that  the  unreasonableness  and  dis- 
criminatory nature  of  the  fare  of  10  cents  is  shown  by  the  fact  that 
for  materially  greater  distances  than  that  from  Fourteenth  and 
Famam  streets  in  Omaha  to  any  point  in  Council  Bluffs,  or  the 
reverse,  the  fare  is  but  5  cents;  that  it  is  only  when  the  bridge  is 
crossed  that  the  10-cent  fare  is  charged.  It  is  also  contended  that 
at  other  points  of  crossing  of  the  Missouri  or  Mississippi  rivers,  where 
conditions  are  similar  to  those  involved  in  this  case,  a  &re  of  10  cents 
entitles  passenger  to  transfer  to  any  point  in  either  city. 

Defendants  argue  that  to  reduce  the  fare  to  5  cents  would  have 
the  effect  of  abolishing  the  bridge  toll  in  favor  of  persons  riding  in  the 
cars  and  leave  it  in  force  as  to  the  man  who  elected  to  walk  over  the 
bridge;  that  along  the  line  from  the  east  bank  of  the  Missouri  Biver 
to  the  city  of  Council  Bluffs  for  a  distance  of  about  3  miles  there  is  a 
large  territory  which  is  but  sparsely  settled  and  from  which  but 
little  revenue  is  derived ;  that  a  reduction  of  the  fare  to  5  cents  would 
result  in  a  great  reduction  of  revenue ;  that  notwithstanding  the  profit 
for  the  year  1907  of  $49,844.35  on  the  bridge  company's  property  a 
reduction  of  the  fare  to  5  cents  would  be  disastrous  and  would  result 
in  a  net  loss  of  $53,056.55,  there  being  no  evidence  that  a  reduction  of 
the  fare  would  be  followed  by  increased  travel ;  that  there  is  greater 
hazard  in  the  operation  of  the  lines  over  the  bridge  than  upon  the 
surface ;  that  the  commutation  tickets  are  sold  on  a  plan  sufficiently 
liberal  to  answer  the  demands  of  the  community ;  that  it  is  the  pre- 
vailing custom  to  charge  10  cents  single  fare  on  street-railway  lines 
between  cities  on  the  opposite  sides  of  the  Mississippi  and  Missouri 
rivers,  including  bridge  fare;  that  the  right  to  charge  a  10-cent  fare, 
including  the  bridge  toll,  has  been  recognized  by  Council  Bluffs  in 
the  charters  granted  to  the  respective  street-railway  companies  whose 
franchises  and  lines  compose  the  present  lines  operated  in  Council 
Bluffs  by  the  defendants,  and  that  the  fare  across  the  river  on  rail- 
way bridges  between  Omaha  and  Council  Bluffs  is  25  cents. 

It  appears  that  prior  to  leasing  the  Bridge  Company's  properties 
to  the  Street  Railway  Company  the  Bridge  Company  was  operated  at 
a  loss,  and  that  it  was  operated  at  a  loss  during  the  first  two  years 
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under  the  lease.  Beginning  with  the  year  1905,  however,  the  Bridge 
Company  yielded  an  annual  profit  from  operation,  and  that  profit 
increased  each  year.  This  is  accounted  for  by  economies  in  man- 
agement, such  as  maintenance  of  one  central  power  house,  central 
^hops,  one  executive  organization,  etc,  and  the  development  of  profit- 
able business. 

Comparisons  are  introduced  showing  the  relative  conditions  of 
operation,  travel,  fares,  and  service  in  the  instant  case  and  at  other 
places  where  bridge  lines  connect  cities  on  opposite  banks  of  the 
Missouri  or  Mississippi  rivers.  Statements  of  defendant's  capitaliza- 
tion, earnings,  and  expenses  have  also  been  submitted,  which  show, 
on  the  whole,  liberally  profitable  returns. 

The  capitalization  of  the  Bridge  Company  is  entirely  separate 
and  distinct  from  that  of  the  Street  Railway  Company.  If  the  prop- 
erties were  operated  separately,  neither  of  them  would  be  expected 
to  charge  less  than  a  5-cent  fare.  Such  combination  fare  of  10  cents 
would  doubtless,  however,  entitle  passenger  to  transportation  to  or 
from  points  in  Omaha  other  than  those  located  upon  the  loop. 

A  full  hearing  has  been  had  in  this  cause ;  we  have  carefully  con- 
sidered the  testimony  and  the  record  in  the  case,  and  we  are  of  the 
opinion  that  a  reduction  of  defendants'  fare  of  10  cents  to  5  cents 
would  not  be  justified,  but  that  limiting  the  10-cent  fare  to  points  on 
the  loop  in  Omaha  is  unjust  and  imreasonable,  and  that  the  fare  from 
Council  Bluffs,  not  including  Cortland  Beach,  to  any  point  on  de- 
fendants' lines  in  Omaha  or  from  any  point  on  defendants'  lines  in 
Omaha  to  Council  Bluffs,  not  including  Cortland  Beach,  should  not 
exceed  10  cents  for  a  continuous  trip  or  for  a  trip  upon  which  passen- 
ger conforms  to  proper  and  reasonable  regulations  governing  use  of 
transfer  tickets  if  transfer  is  required. 

An  order  will  be  entered  in  accordance  with  these  views. 

Pboutt,  Commissioner^  concurring: 

In  Wilhon  v.  Rock  Creek  Ry.  Co,^  7  I.  C.  C.  Rep.,  83,  I  expressed 
the  opinion  that  the  act  to  regulate  commerce  did  not  apply  to  ordi- 
nary street  railways.  I  still  entertain  the  same  opinion,  but  a  ma- 
jority of  the  Commission  thought  otherwise  in  that  case,  and  for  the 
twelve  years  since  we  have  uniformly  adhered  to  that  holding.  It 
seems  to  me  that  this  should  be  accepted  as  the  settled  law  for  this 
body  until  reversed  by  a  majority  of  the  Commission  or  disapproved 
by  a  court  of  competent  jurisdiction.  I  therefore  concur  in  the  dis- 
position of  this  case.  Knapp,  Chairman^  and  Cockrell,  Commts- 
sioner^  instruct  me  to  say  that  they  also  doubt  upon  the  point  of 
jurisdiction,  but  concur  for  the  reason  above  stated. 
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Clements,  Commissioner^  concurring : 

While  concurring  fully  in  the  conclusion  of  the  Commission  re- 
specting its  jurisdiction  of  the  defendants  and  the  questions  involved, 
and  approving  the  order  made  against  the  limitation  of  the  15-cent 
fare  referred  to,  I  do  not  feel  satisfied  that  the  10-cent  fare  com- 
plained of  is  reasonable  and  just.  Respecting  this  question  it  does 
not  appear  to  me  that  sufficient  investigation  has  been  made  for 
a  satisfactory  determination  of  the  matter.  A  valuation  of  the  prop- 
erties involved  would  have  been  greatly  helpful,  and,  in  my  judg- 
ment, should  have  been  made  in  view  of  the  meager  and  unsatis- 
factory showing  contained  in  the  record  as  it  stands. 
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No.  2149. 

J.  C.  KINDELON,  DOING  BUSINESS  UNDER  THE  NAME  OF 
THE  STANDARD  HARDWOOD  LUMBER  COMPANY, 

V. 

SOUTHERN  PACIFIC  COMPANY  ET  AL.  AND  41  OTHER 
CASES  DISPOSED  OF  IN  THE  ORDER  ENTERED  HEREIN, 
WHEREIN  THE  PARTIES  ARE  NAMED,  WHICH  CASES 
ARE  INDICATED  BY  DOCKET  NUMBERS  AS  FOLLOWS: 
2150,  2197,  2229,  2230,  2231,  2233,  2234,  2236,  2247,  2248,  2263, 
2264,  2267,  2268,  2269,  2272,  2274,  2275,  2276,'  2277,  2302,  2303, 
2304,  2305,  2306,  2307,  2308,  2309,  2310,  2312,  2319,  2320,  2321, 
2322,  2323,  2334,  2335,  2341,  2342,  2343,  AND  2345. 


SubmiUed  July  It,  1909.    Decided  November  tS,  1909, 


Defendants'  prior  rate  of  85  cents  per  100  pounds  for  the  transportation  of  hard-wood 
lumber  in  carloads  from  various  points  along  and  west  of  the  MisaiBBippi  River 
to  San  Francisco,  Cal.,  and  other  Pacific  terminals,  foimd  imreasonable;  but 
their  present  rate  of  75  cents  per  100  poimds  for  such  transportation  held  reason- 
able.  Reparation  awarded.  Burgess  v.  Thmscantinental  Freight  Bureau,  13  I. 
C.  C.  Rep.,  668,  cited. 

Lester  G.  Burnett  and  J,  0,  Bracken  for  compIainaDt. 
T.  J.  Norton  and  E.   W.  Gamp  for  Atchison,  Topeka  &  Santa  Fe 
Railway  Company. 

E.  B.  Peirce  and  E,  W,  Gamp  for  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company;  St.  Louis,  Kansas  &  Colorado  Railway 
Company;  Chicago  &  Eastern  Illinois  Railroad;  Chicago,  Rock 
Island  &  Pacific  Railway;  Chicago,  Rock  Island  &  Gulf  Railway; 
and  Chicago,  Rock  Island  &  El  Paso  Railway. 

F.  (7.  DiUard  and  C.  W,  Durhrow  for  Southern  Pacific  Company; 
Union  Pacific  Railway  Company;  Galveston,  Harrisburg  &  San 
Antonio  Railway;  Morgan's  Louisiana  &  Texas  Railroad  &  Steam- 
ship Company;  Texas  &  Xew  Orleans  Railroad  Company;  Missouri 
&  North  Arkansas  Railroad  Company;  Missouri  Pacific  Railway 
Company;  Denver  &  Rio  Grande  Railroad  Company;  Colorado  Mid- 
land Railway  Company;  and  El  Paso  &  Southwestern  Railroad 
Company. 
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Report  of  the  Commission. 

Clements,  Commissioner: 

These  complaints,  heard  at  the  same  time,  involve  the  reasonable 
ness  of  rates  for  the  transportation  of  hard-wood  lumber  in  carloads 
from  various  points  along  and  west  of  the  Mississippi  River  to  San 
Francisco,  Cal.,  and  other  Pacific  terminals.  Reparation  is  asked  in 
each  complaint.  Some  of  the  complaints  heard  at  the  same  time 
involve  different  principles  from  those  appUcable  to  the  cases  imme- 
diately under  consideration  and  will  be  disposed  of  in  separate 
reports. 

Although  the  shipments  covered  by  the  various  complaints  moved 
over  different  routes,  the  questions  involved  are  the  same  in  each, 
and  they  will  be  disposed  of  in  this  report.  Each  complaint  has  ref- 
erence to  one  or  more  carload  shipments  of  hard-wood  lumber,  and 
contains  an  allegation  that  the  rate  charged  and  collected  by  the  de- 
fendants was  unreasonable  and  unjust.  At  the  hearing  reUance  was 
had  by  the  complainants  upon  the  report  and  findings  of  the  Com- 
mission in  the  case  of  Burgess  v.  TVansconHnerUal  Freight  Bureau^ 
13  I.  C.  C.  Rep.,  668,  to  establish  the  charge  that  the  rate  exacted  was 
unreasonable.  In  the  case  referred  to  the  Commission  foimd  that 
the  rate  of  85  cents  per  100  pounds  on  hard-wood  lumber  in  carloads 
from  Chicago  and  Chicago  points  and  from  Mississippi  River  points, 
including  Memphis,  Tenn.,  to  Pacific  terminals  was  excessive  and 
should  not  exceed  75  cents  per  100  pounds.  The  complainants  in 
that  case  were  allowed  reparation  in  the  amount  of  the  difference 
between  the  rate  actually  paid,  to  wit,  85  cents,  and  the  rate  of  75 
cents,  which  was  found  to  be  reasonable,  and  was  therefore  estab- 
lished as  the  maximum  rate  to  be  thereafter  charged.  Reparation 
was  allowed  from  the  date  of  filing  the  petition,  June  28, 1907.  The 
order  of  the  Commission  in  that  case  was  obeyed,  by  the  defendants. 

It  appears  that  for  many  years  carriers  maintained  the  same  rate 
to  Pacific  terminals  on  hard-wood  lumber  shipments  from  Chicago 
and  Chicago-rate  territory,  Mississippi  River  common  points,  and 
Missouri  River  common  points,  as  well  as  all  points  in  Arkansas, 
Oklahoma,  Missouri,  and  Nebraska.  When  the  order  in  the  Burgess 
case  was  entered  with  respect  of  Chicago  and  Chicago-rate  territory 
and  Mississippi  River  points  as  far  south  as  Memphis,  the  carriers  sub- 
sequently put  into  effect  the  75-cont  rate  and  made  it  applicable  to 
all  the  territory  to  which  the  85-cent  rate  had  been  applicable.  Points 
west  of  the  Mississippi  River  are  intermediate  between  the  river  and 
the  Pacific  coast.  In  supplement  65  to  Transcontinental  Freight 
Bureau  Tariff,  I.  C.  C.  No.  371,  effective  August  1,  1908,  the  75-cent 
rate  is  made  applicable  on  shipments  of  hard- wood  lumber  from  all 
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the  territory  abova  described.  We  found  in  the  Burgess  case  that 
the  85-cent  rate  from  Mississippi  River  points  was  unreasonable. 
The  same  reasons  induce  the  conclusion  that  the  charge  of  85  cents 
per  100  pounds  from  and  to  the  points  involved  in  this  complaint 
should  not  exceed  75  cents  per  100  pounds.  We  find  that  the  ship- 
ments herein  were  made  under  substantially  similar  circumstances 
and  conditions  as  those  considered  in  the  Burgess  case. 

It  is  contended  by  the  defendants  that  no  reparation  should  be 
allowed  in  the  cases  now  imder  consideration,  because  complaint  was 
not  made  to  the  Commission  mitil  after  the  report  was  made  in  the 
Burgess  case.  This  contention  we  can  not  sustain.  The  right  to 
reparation  is  not  confined  to  shipments  made  by  parties  to  any  given 
proceeding,  but  extends  to  all  shipments  moving  under  the  same 
circumstances  and  conditions  and  chained  for  on  the  basis  found  to 
be  imlawful  by  whomsoever  made.  Nicola,  SUme  dk  Myers , Co.  v. 
L.  dk  N.  R.  R.  Co.,  14  I.  C.  C.  Rep.,  199,  205. 

At  the  hearing  no  showing  was  made  by  the  defendants  that  ship- 
ments made  by  these  complainants  were  under  different  circumstances 
and  conditions  from  those  considered  in  the  Burgess  case.  The  ship- 
ments were  made  from  and  to  points  between  which  the  85-cent  rate 
was  applicable,  and  the  shippers  were  therefore  charged  what  the 
Commission  foimd  and  finds  to  be  an  imreasonable  rate  to  the  extent 
that  such  rate  exceeded  75  cents.  Since  these  shipments  moved  the 
carriers  have  established  a  lower  rate  from  and  to  the  points  here 
involved.  Upon  consideration  of  the  fact  that  the  shipments  in  this 
case  were  from  points  involved  in  the  Burgess  case  or  from  points 
intermediate,  and  that  they  moved  under  similar  circumstances  and 
conditions,  for  reasons  given  in  the  Burgess  ca^e  we  find  that  the 
rate  of  85  cents  charged  and  collected  by  the  defendants  on  carload 
shipments  of  hard-wood  lumber  from  the  points  of  origin  and  to  the 
points  of  destination  involved  is,  and  was  at  the  time  the  shipments 
in  question  moved,  unreasonable  to  the  extent  that  such  rate  ex- 
ceeded 75  cents  per  100  poimds.  The  only  difference  between  the 
shipments  hero  involved  and  those  considered  in  the  Burgess  case  is 
that  the  shippers  of  the  freight  reside  in  California  in  this  case,  and 
in  the  Burgess  case  they  resided  at  Memphis  or  at  points  on  the 
Mississippi  River.  Most  of  the  shipments  here  involved  moved  from 
points  of  origin  farther  west  and  were  therefore  hauled  shorter 
distances. 

It  is  argued  that  the  complainants  herein  have  waited  an  undue 
length  of  time  and  reparation  should  not  be  allowed  them  prior  to 
the  date  of  filing  their  respective  complaints.  With  this  contention 
we  are  not  able  to  agree.  The  complaints  were  all  filed  within  the 
period  of  limitation  provided  by  the  statute  and  may  not  properly 
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therefore  be  considered  to  have  been  filed  out  of  time.  Under  all 
the  circumstances  we  do  not  find  that  complainants  are  fairly  to  be 
charged  with  laches. 

It  is  further  insisted  that  reparation  should  not  be  allowed  on 
shipments  made  prior  to  the  date  of  the  filing  of  the  complaint  in  the 
Burgess  case.  We  are  in  accord  with  this  contention.  The  award 
with  respect  of  allowance  of  reparation  in  the  Burgess  case  was  not 
made  with  reference  to  the  limitation  provided  by  the  statute.  The 
date  back  of  which  reparation  would  not  be  allowed  was  fixed  at  the 
date  of  the  filing  of  the  complaint.  Were  we  to  allow  reparation  in 
these  cases  with  respect  of  the  date  of  the  payment  of  the  freight,  for 
which  complainants  contend,  we  would  prefer  some  of  these  com- 
plainants to  some  of  those  in  the  Burgess  case.  These  complainants 
certainly  stand  in  no  better  position  than  the  complainants  in  that 
case  and  reparation  herein  will  not  be  allowed  on  shipments  made 
prior  to  June  28,  1907,  the  date  the  Burgess  complaint  was  filed. 

It  is  also  contended  by  the  defendants  that  no  sufficient  evidence 
was  submitted  at  the  hearing  of  these  complaints  to  show  that  the 
85-cent  rate  exacted  by  the  defendants  was  unreasonable.  The  com- 
plainants introduced  bills  of  lading  showing  the  movement  of  ship- 
ments of  hard-wood  lumber  from  points  on  the  Mississippi  River 
or  from  points  west  thereof  intermediate  between  the  river  and 
Pacific  terminals.  From  all  these  points  to  the  Pacific  terminals  the 
85-cent  rate  was  applicable  prior  to  the  conclusion  of  the  Commission 
in  the  Burgess  case.  Thereafter  the  defendants  reduced  the  rate  to 
75  cents,  applicable  to  all  the  territory  from  which  the  shipments  here 
involved  were  made.  It  follows,  we  think,  that  when  it  was  found 
that  the  85-cent  rate  was  unreasonable  from  Mississippi  River  points 
that  it  was  also  unreasonable  from  all  points  in  the  territory  which 
took  the  same  rate  on  traffic  transported  under  similar  circumstances 
and  conditions.  Under  these  circumstances  when  complainants 
introduced  the  evidence  of  the  movement  which  we  find  to  have  been 
made  under  the  same  circumstances  and  conditions  as  the  shipments 
in  the  Burgess  case,  they  made  a  prima  facie  case.  This  placed  the 
burden  upon  the  defendant  carriers  of  showing  that  the  shipments  in 
question  did  not  fall  witliin  the  principles  announced  in  the  Burgess 
case.  They  might  have  shown  that  the  shipments  herein  were  made 
under  different  circumstances  and  conditions  or  that  the  reasons 
given  in  the  Burgess  case  for  the  reduction  of  the  rate  from  and  to 
points  therein  considered  had  no  application  to  the  points  here  in- 
volved, if  such  were  the  facts.  No  evidence,  however,  was  submitted 
by  them.  In  this  record  the  case  presented  by  complainants  was  in 
no  way  assailed  by  the  defendants. 

The  defendants  further  contend  that  the  complainants  herein  have 
not  shown  that  they  were  damaged.     It  is  well  settled  that  repara- 
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tion  in  any  given  case  is  due  the  person  who  has  been  required  to  pay 
an  luilawful  charge  as  the  price  of  transportation.  The  shipper  who 
has  been  charged  an  unlawful  rate  and  who  is  the  owner  of  goods 
transported  is  entitled  to  repayment  without  the  imposition  of  the 
impossible  task  upon  the  Conmiission  of  ascertaining  the  ultimate 
profits  accruing  from  the  business  of  the  shipper.  Moreover,  the 
owner  of  the  freight  who  has  been  required  to  pay  an  unreasonable 
rate  is  entitled,  upon  proper  complaint  and  showing,  to  reparation 
irrespective  of  the  profits  accruing  from  his  business. 

The  further  contention  is  made  by  the  defendants  that  some  of  the 
carriers  here  involved  were  not  defendants  in  the  Burgess  case  and 
that  no  order  based  upon  a  finding  in  that  case  could  properly  be 
made  against  them.  The  answer  to  this  is  that  all  carriers,  parties 
to  these  complaints,  were  duly  notified  of  the  hearing  in  these  cases 
and  full  opportunity  was  given  them  to  make  any  showmg  why  repa- 
ration should  not  be  awarded  against  them.  None  of  the  carriers  not 
parties  to  the  Burgess  case  appeared  at  the  hearing  in  San  Francisco. 
They  have  had  their  day  and  can  not  now  be  heard  to  say  that  no 
order  can  properly  be  made  in  these  cases  which  may  require  them  to 
pay  their  share  of  reparation  herein  awarded.  Furthermore,  the 
findings  herein  are  not  made  solely  upon  the  conclusions  in  the  Bur^ 
gess  case,  but  upon  facts  and  cireimistances  which  warrant  us  in  con- 
cluding that  the  charges  made  for  the  shipments  involved  herein  were 
unreasonable. 

In  each  of  the  cases  here  involved  our  findings  and  conclusions  are 
further  stated  as  follows: 

In  case  No.  2149,  J.  C.  Kindelon,  doing  business  under  the  name  of 
the  Standard  Hardwood  Lumber  Company,  v.  Southern  Pacific  Com- 
pany;  The  Texas  &  Pacific  Railway  Company;  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company;  and  Arkansas  Southwestern 
Railway  Company;  complainant  on  August  10,  1907,  shipped  from 
Okolona,  Ark.,  to  San  Francisco,  Cal.,  a  carload  of  hard-wood  lumber. 
The  weight  of  the  shipment  was  46,210  pounds,  and  the  charges  at 
85  cents  per  100  pounds  amounted  to  S392.70.  We  are  of  opinion 
and  find  that  the  charge  of  85  cents  per  100  pounds  was  unreasonable 
to  the  extent  that  it  exceeded  75  cents  per  100  pounds,  and  that  com- 
plainant is  entitled  to  reparation  from  these  defendants  in  the  sum  of 
$46.20,  with  interest. 

In  case  No.  2150,  J.  C.  Kindelon,  doing  business  under  the  name  of 
the  Standard  Hardwood  Lumber  Company,  v.  Southern  Pacific  Com- 
pany; Union  Pacific  Railroad  Company;  and  Missouri,  Elansas  & 
Texas  Railway  Company;  complainant  on  September  13,  1907, 
shipped  from  Wagoner,  Okla.,  to  San  Francisco,  Cal.,  a  carload  of 
hard-wood  lumber.     The  shipment  weighed  48,700  pounds,  and  the 

charges  at  85  cents  per  100  pounds  amounted  to  $413.95.     We  are 
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of  opinion  and  find  that  the  charge  of  85  cents  per  100  pounds  was 
unreasonable  to  the  extent  that  it  exceeded  75  cents  per  100  pounds, 
and  that  complainant  is  entitled  to  reparation  from  defendants  in 
the  sum  of  $48.70,  with  interest. 

In  case  No.  2197,  White  Brothers  v.  Southern  Pacific  Company; 
The  Galveston,  Harrisburg  &  San  Antonio  Railway  Company;  El 
Paso  &  Northeastern  Railroad  Company;  El  Paso  &  Rock  Island 
Railway  Company;  The  Chicago,  Rock  Island  &  Gulf  Railway  Com- 
pany; Chicago,  Rock  Island  &  El  Paso  Railway  Company;  and  The 
Chicago,  Rock  Island  &  Pacific  Railway  Company;  complainant  on 
May  28,  1907,  shipped  from  Devall's  BluflF,  Ark.,  to  San  Francisco, 
Cal.,  4  carloads  of  hard-wood  lumber.  As  these  shipments  were  made 
prior  to  Jime  28,  1907,  the  complaint  for  reasons  above  given  will 
be  dismissed. 

In  case  No.  2229,  Allen  &  Higgins  Lumber  Company  t;.  Southern 
Pacific  Company;  The  Galveston,  Harrisbui^g  &  San  Antonio  Rail- 
way Company;  The  Texas  &  Pacific  Railway  Company;  and  St. 
Louis,  Iron  Moimtain  &  Southern  Railway  Company;  complainant 
on  October  2,  1907,  shipped  from  Portland,  Ark.,  to  San  Francisco, 
Cal.,  one  carload  of  ash  lumber.  The  shipment  weighed  55,500 
poimds  and  the  chaiiges  at  85  cents  per  100  pounds  amoimted  to 
$471.75.  We  are  of  opinion  and  find  that  the  charge  of  85  cents  per 
100  pounds  was  unreasonable  to  the  extent  that  it  exceeded  75  cents 
per  100  poimds  and  that  complainant  is  entitled  to  reparation  from 
these  defendants  in  the  sum  of  $55.50,  with  interest. 

In  case  No.  2230,  Allen  &  Higgins  Lumber  Company  t;.  Southern 
Pacific  Company;  Union  Pacific  Railroad  Company;  The  Chicago, 
Rock  Island  &  Pacific  Railway  Company;  and  St.  Louis  &  San 
Francisco  Railroad  Company;  complainant  on  September  5,  1907, 
shipped  from  Big  Bay,  Ark.,  to  San  Francisco,  Cal.,  one  carload  of 
oak  lumber.  The  shipment  weighed  40,000  poimds  and  the  charges 
at  85  cents  per  100  pounds  amoimted  to  $340.  We  are  of  opinion 
and  find  that  the  charge  of  85  cents  per  100  pounds  was  unreasona- 
ble to  the  extent  that  it  exceeded  75  cents  per  100  pounds  and  that 
complainant  is  entitled  to  reparation  from  defendants  in  the  sum  of 
$40,  with  interest. 

In  case  No.  2231,  AUen  &  Higgins  Lumber  Company  v.  Southern 
Pacific  Company;  The  Galveston,  Ilarrisbuig  &  San  Antonio  Rail- 
way Company;  The  Texas  &  Pacific  Railway  Company;  and  St. 
Louis,  Iron  Moimtain  &  Southern  Railway  Company;  complainant 
on  March  14,  1908,  shipped  from  Helena,  Ark.,  to  San  Francisco, 
Cal.,  one  carload  of  rough  hard-wood  lumber.  The  shipment  weighed 
49,100  pounds  and  the  charges  at  85  cents  per  100  pounds  amounted 

to  $417.35.     We  are  of  opinion  and  find  that  the  chai^ge  of  85  cents 
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per  100  pounds  was  unreasonable  to  the  extent  that  it  exceeded  75 
cents  per  100  pounds  and  that  complainant  is  entitled  to  reparation 
from  defendants  in  the  siun  of  $49.10,  with  interest. 

In  case  No.  2233,  Allen  &  Higgins  Lumber  Company  v.  The  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Company  and  St.  LfOuis  &  San 
Francisco  Railroad  Company;  complainant  on  April  19, 1907, shipped 
from  Burdette  Junction,  Ark.,  to  San  Francisco,  Cal.,  one  carload  of 
oak  lumber.  As  this  shipment  was  made  prior  to  June  28,  1907, 
complaint  for  reasons  above  given  will  be  dismissed. 

In  case  No.  2234,  Allen  &  Higgins  Lumber  Company  v.  The  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Company;  The  Missouri  Pacific 
Railway  Company;  and  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company;  complainant  on  July  1,  1908,  shipped  from  Portland, 
Ark.,  to  San  Francisco,  Cal.,  one  carload  of  hard-wood  lumber.  The 
shipment  weighed  42,800  pounds  and  the  chaiiges  at  85  cents  per  100 
pounds  amounted  to  $363.80.  We  are  of  opinion  and  find  that  the 
charge  of  85  cents  per  100  pounds  was  unreasonable  to  the  extent 
that  it  exceeded  75  cents  per  100  pounds  and  that  complainant  is 
entitled  to  reparation  from  defendants  in  the  sum  of  $42.80,  with 
interest. 

In  case  No.  2236,  Allen  &  Higgins  Lumber  Company  t;.  The  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Company  and  St.  Louis  &  San 
Francisco  Railroad  Company;  complainant  on  May  10, 1907, shipped 
from  Burdette  Junction,  Ark.,  to  San  Francisco,  Cal.,  one  carload  of 
oak  lumber.  As  the  shipment  moved  prior  to  June  28,  1907,  com- 
plaint for  reasons  given  above  will  be  dismissed. 

In  case  No.  2247,  Allen  &  Higgins  Lumber  Company  t;.  The  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Company  and  St.  Louis  &  San 
Francisco  Railroad  Company;  complainant  on  February  15,  1908, 
shipped  from  Jonesboro,  Ark.,  to  San  Francisco,  Cal.,  one  carload  of 
oak  lumber.  The  shipment  weighed  66,740  poimds  and  the  chai^ges 
at  85  cents  per  100  pounds  amounted  to  $567.29.  We  are  of  opinion 
and  find  that  the  charge  of  85  cents  per  100  pounds  was  imreasonable 
to  the  extent  that  it  exceeded  75  cents  per  100  pounds  and  that  com- 
plainant is  entitled  to  reparation  from  defendants  in  the  sum  of 
$66.74,  with  interest. 

In  case  No.  2248,  parties  to  which  are  hereinafter  named,  com- 
plainant on  September  13, 1907,  and  September  11, 1907,  respectively, 
shipped  from  Shults,  Ark.,  to  San  Francisco,  Cal.,  a  carload  of  oak 
lumber.  The  shipments  weighed  in  the  aggregate  92,280  pounds, 
and  charges  at  85  cents  per  100  pounds  amount  to  $734.88.  We  are 
of  the  opinion  and  find  that  the  charge  of  85  cents  per  100  poimds 
was  unreasonable  to  the  extent  that  it  exceeded  75  cents,  and  that 
the  complainant  is  entitled  to  reparation  from  the  defendants  in  the 
sum  of  $92.28,  with  interest. 
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In  case  No.  2263,  Allen  &  Higgins  Lumber  Company  v.  The  Atchi- 
son; Topeka  &  Santa  Fe  Railway  Company  and  St.  Louis  &  San 
Francisco  Railroad  Company;  complainant  on  April  18  and  April 
23, 4907,  respectively,  shipped  from  Big  Bay,  Ark.,  to  San  Francisco, 
Cal.,  one  carload  of  oak  lumber.  As  shipments  moved  prior  to  June 
28,  1907,  complaint  for  reasons  given  above  will  be  dismissed. 

In  case  No.  2264,  Allen  &  Higgins  Liunber  Company  v.  The  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Company  and  St.  Louis  &  San 
Francisco  Railroad  Company,  complainimt  on  April  24, 1907,  shipped 
from  Memphis,  Term.,  to  San  Francisco,  Cal.,  a  carload  of  oak  lum- 
ber. As  the  shipment  moved  prior  to  Jime  28,  1907,  the  complaint 
for  reasons  given  above  will  be  dismissed. 

In  case  No.  2267,  Allen  &  Higgins  Lumber  Company  v.  The  At- 
chison, Topeka  &  Santa  Fe  Railway  Company;  The  Missouri  Pacific 
Railway  Company;  and  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company;  complainant  shipped  on  different  dates  four  car- 
loads of  oak  lumber  from  Helena,  Ark.,  to  San  Francisco,  Cal.  Three 
of  the  shipments  were  made  prior  to  June  28,  1907,  and  for  reasons 
above  given  they  will  not  be  considered.  One  carload  was  shipped 
June  29,  1907.  The  weight  of  this  shipment  was  43,100  pounds  and 
the  charges  at  85  cents  per  100  pounds  amounted  to  $366.35.  We 
are  of  opinion  and  find  that  the  charge  of  85  cents  per  100  poimds 
was  unreaspnable  to  the  extent  that  it  exceeded  75  cents  per  100 
pounds  and  that  complainant  is  entitled  to  reparation  from  de- 
fendants in  the  sum  of  $43.10,  with  interest. 

In  case  No.  2268,  Allen  &  Higgins  Lumber  Company  v.  Southern 
Pacific  Company;  The  Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Company;  El  Paso  &  Northeastern  Railroad  Company;  El 
Paso  &  Rock  Island  Railway  Company;  The  Chicago,  Rock  Island 
&  Gulf  Railway  Company;  Chicago,  Rock  Island  &  El  Paso  Railway 
Company;  and  The  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany; complainant  on  April  10,  1907,  shipped  from  Forrest  City, 
Ark.,  to  San  Francisco,  Cal.,  one  carload  of  oak  lumber.  As  the 
shipment  moved  prior  to  June  28,  1907,  for  reasons  above  given  the 
complaint  will  be  dismissed. 

In  case  No.  2269,  Allen  &  Higgins  Lumber  Company  v.  Southern 
Pacific  Company;  Union  Pacific  Railroad  Company;  The  Kansas 
City  Southern  Railway  Company;  and  IJttle  River  Valley  Railway 
Company;  complainant  on  June  11, 1907,  ship]>ed  from  Neal  Springs, 
Ark.,  to  San  Francisco,  Cal.,  one  carload  of  oak  lumber.  As  the 
shipment  moved  prior  to  June  28,  1907,  for  reasons  given  above  the 
complaint  will  be  dismissed. 

In  case  No.  2272,  White  Brothers  r.  Southern  Pacific  Company; 
Union  Pacific  Railroad  Company;  The  Missouri   Pacific   Railway 
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Company;  and  St.  Louis,  Iron  Mountain  &  Southern  Railway  Com- 
pany; complainant  on  September  25,  1907,  shipped  from  Homan, 
Ark.,  to  San  Francisco,  Cal.,  one  carload  of  oak  lumber.  The  ship- 
ment weighed  56,100  pounds  and  the  charges  at  85  cents  per  100 
pounds  amoimted  to  $476.85.  We  are  of  opinion  and  find  that  the 
charge  of  85  cents  per  100  pounds  was  imreasonable  to  the  extent  that 
it  exceeded  75  cents  per  100  pounds  and  that  complainant  is  entitled 
to  reparation  from  defendants  in  the  simi  of  $56.10,  with  interest. 

In  case  No.  2274,  Allen  &  Higgins  Lumber  Company  r.  Southern 
Pacific  Company;  The  Galveston,  Harrisburg  &  San  Antonio  Railway 
Company;  Texas  &  New  Orleans  Railroad  Company;  and  Morgan's 
Louisiana  &  Texas  Railroad  &  Steamship  Company;  complainant  on 
January  17,  1908,  April  2,  1908,  and  April  13,  1908,  respectively, 
shipped  from  New  Orleans,  La.,  to  San  Francisco,  Cal.,  one  carload 
of  hard-wood  lumber.  The  shipments  weighed  in  the  aggregate 
144,500  pounds  and  the  charges  at  85  cents  per  100  poimds  amounted 
to  $1,228.25.  We  are  of  opinion  and  find  that  the  charge  of  85  cents 
per  100  pounds  was  unreasonable  to  the  extent  that  it  exceeded  75 
cents  per  100  pounds  and  that  complainant  is  entitled  to  reparation 
from  defendants  in  the  sum  of  $144.50,  with  interest. 

In  case  No.  2275,  Allen  &  Higgins  Lumber  Company  v.  The  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Company;  The  Missouri  Pacific 
Railway  Company;  and  St.  Louis,  Iron  Moimtain  &  Southern  Rail- 
way Company;  complainant  on  April  27,  1908,  shipped  from  Helena, 
Ark.,  to  San  Francisco,  Cal.,  one  carload  of  oak  lumber.  The  ship- 
ment weighed  42,900  pounds  and  the  charges  at  85  cents  per  100 
poimds  amounted  to  $364.65.  We  are  of  opinion  and  find  that  the 
charge  of  85  cents  per  100  poimds  was  unreasonable  to  the  extent  that 
it  exceeded  75  cents  per  100  pounds  and  that  complainant  is  entitled 
to  reparation  from  these  defendants  in  the  sum  of  $42.90,  with  interest. 

In  case  No.  2276,  White  Brothers  v.  Southern  Pacific  Company; 
The  Galveston,  Harrisburg  &  San  Antonio  Railway  Company;  The 
Texas  &  Pacific  Railway  Company;  and  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company;  complainant  on  September  2,  J 907, 
September  25,  1907,  and  May  4,  1908,  respectively,  shipped*  from 
Portland,  Ark.,  to  San  Francisco,  Cal.,  one  carload  of  oak  lumber. 
The  shipments  weighed  in  the  aggregate  154,470  pounds  and  the 
charges  at  85  cents  per  100  pounds  amounted  to  $1,313.  We  are  of 
opinion  and  find  that  the  charge  of  85  cents  per  100  pounds  was  un- 
reasonable to  the  extent  that  it  exceeded  75  cents  per  100  pounds  and 
that  complainant  is  entitled  to  reparation  from  defendants  in  the  sum 
of  $154.47,  with  interest. 

In  case  No.  2277,  White  Brothers  v.  Southern  Pacific  Company; 
The  Galveston,  Harrisburg  &  San  Antonio  Railway  Company;  El 
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Paso  &  Northeastern  Railway  Company;  El  Paso  &  Rock  Island 
Railway  Company;  The  Chicago,  Rock  Island  &  Gulf  Railway  Com- 
pany; Chicago,  Rock  Island  &  El  Paso  Railway  Company;  and  The 
Chicago,  Rock  Island  &  Pacific  Railway  Company,  complainant 
shipped  10  carloads  of  oak  lumber  from  De  Vall's  Bluff,  Ai^.,  to  San 
FranciBCO,  Gal.,  on  the  following  dates,  showing  weight,  aggregftt« 
charges,  and  amount  of  reparation  claimed: 


DIU. 

i    Wtitht. 

Clurpi. 

.,-«-. 

lfiM.U 

si 

tOCLU 

»» 

Itautrjll   IVU 

n.« 

The  aggr^ate  weight  of  the  shipments  was  590,300,  and  the 
chaiges  at  85  cents  per  100  pounds  amounted  to  $5,017.55.  We  are 
of  opinion  and  find  that  the  charge  of  85  cents  per  100  pounds  was 
unreasonable  to  the  extent  that  it  exceeded  75  cents  per  100  pounds 
and  that  complainant  is  entitled  to  reparation  from  defendants  in 
the  sum  of  $590.30,  with  interest. 

In  case  No.  2302,  White  Brothers  v.  The  Atchison,  Topeka  &  Santa 
Fe  Railway  Company  and  St.  Louis  &  San  Francisco  Railroad  Com- 
pany, complainant  made  shipments  of  carloads  of  oak  lumber  from 
Jonesboro,  Ark.,  to  San  Francisco,  Cal.,  on  the  following  dates,  ahow- 
ing  weight,  aggr^ate  charges,  and  amount  of  reparation  claimed: 

Data.  I    Wd(ht.    I   CbMtm.   -^BfrniOam. 


JulvU.IW; 

OdobwV.IHff 

NOTVBbH  12.1(01... 


The  first-named  shipment  was  made  prior  to  June  28,  1907,  and 
for  reasons  above  given  will  not  be  considered.  The  three  shipments 
weighed  in  the  aggregate  195,120  poimds.and  the  charges  at  85  cents 
per  100  pounds  amounted  to  $1,658.52.  We  are  of  opinion  and  find 
that  the  charge  of  85  cents  per  100  pounds  was  imreasonable  to  the 
ext«nt  that  it  exceeded  75  cents  per  100  pounds  and  that  complainant 
is  entitled  to  reparation  from  these  defendants  in  the  sum  of  $195.12, 
with  interest. 

In  case  No.  2303, White  Brothers  v.  Southern  Pacific  Company;  The 
'Hlveston,  Harrisburg  &  San  Antonio  Railway  Company;  The  Texas 
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&  Pacific  Railway^Compan J ;  and  St.  Louis^  Iron  Mountain  &  Southern 
Railway  Companji  complainant  on  October  31,  1907,  shipped  from 
Judsonia,  Ark.,  to  San  Francisco,  Cal.,  one  carload  of  oak  lumber. 
The  shipment  weighed  63,500  poimds,  and  the  charges  at  85  cents  per 
100  pounds  amoimted  to  $539.75.  We  are  of  opinion  and  find  that 
the  charge  of  85  cents  per  100  poimds  was  unreasonable  to  the  extent 
that  it  exceeded  75  cents  per  100  pounds  and  that  complainant  is 
entitled  to  reparation  in  the  sum  of  $63.50,  with  interest. 

In  case  No.  2304,  White  Brothers  v.  Southern  Pacific  Company; 
Union  Pacific  Railroad  Company;  The  Missouri  Pacific  Railway  Com- 
pany; St.  Louis,  Iron  Mountain  &  Southern  Railway  Company;  and 
Missouri  &  North  Arkansas  Railroad  Company,  complainant  on  Octo- 
ber 5,  1907,  shipped  from  Harrison,  Ark.,  to  Stockton,  Cal.,  one  car- 
load of  oak  lumber.  The  shipment  weighed  48,500  pounds,  and  the 
chai^ges  at  85  cents  per  100  pounds  amoimted  to  $412.25.  We  are  of 
opinion  and  find  that  the  charge  of  85  cents  per  100  pounds  was 
unreasonable  to  the  extent  that  it  exceeded  75  cents  per  100  pounds 
and  that  complainant  is  entitled  to  reparation  in  the  sum  of  $48.50, 
with  interest. 

In  case  No.  2305,  White  Brothers  v.  Southern  Pacific  Company; 
The  Galveston,  Harrisburg  &  San  Antonio  Railway  Company;  The 
Texas  &  Pacific  Railway  Company;  and  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company,  complainant  on  September  18,  1907, 
shipped  from  Walnut  Ridge,  Ark.,  to  San  Francisco,  Cal.,  one  carload 
of  oak  lumber.  The  shipment  weighed  41,600  pounds,  and  the 
charges  at  85  cents  per  100  pounds  amounted  to  $353.60.  We  are  of 
opinion  and  find  that  the  charge  of  85  cents  per  100  pounds  was 
unreasonable  to  the  extent  that  it  exceeded  75  cents  per  100  poimds 
and  that  complainant  is  entitled-  to  reparation  from  these  defend- 
ants in  the  sum  of  $41.60,  with  interest. 

In  case  No.  2306,  White  Brothers  v.  Southern  Pacific  Company; 
The  Galveston,  Harrisburg  &  San  Antonio  Railway  Company;  The 
Texas  &  Pacific  Railway  Company;  and  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company,  complainant  on  September  11,  1907, 
shipped  from  New  Augusta,  Ark.,  to  San  Francisco,  Cal.,  one  car- 
load of  oak  lumber.  The  shipment  weighed  81,200  pounds,  and  the 
charges  at  85  cents  per  100  pounds  amounted  to  $690.20.  We  are 
of  opinion  and  find  that  the  charges  of  85  cents  per  100  pounds  was 
unreasonable  to  the  extent  that  it  exceeded  75  cents  per  100  pounds 
and  that  complainant  is  entitled  to  reparation  from  these  defendants 
in  the  simi  of  $81.20,  with  interest. 

In  case  No.  2307,  White  Brothers  v.  Southern  Pacific  Company; 
The  Denver  &  Rio  Grande  Railroad  Company;  The  Colorado  Mid- 
land Railway  Company;  The  Chicago,  Rock  Island  &  Pacific  Rail- 
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way  Company;  St.  Louis,  Kansas  City  &  Colorado  Aailroad  Company; 
and  Chicago  &  Eastern  Illinois  Railroad  Company,  complainant  on 
October  15,  1907,  shipped  from  Thebes,  111.,  to  San  Francisco,  Cal., 
one  carload  of  oak  lumber.  The  shipment  weighed  40,000  pounds, 
and  the  charges  at  85  cents  per  100  pounds  amounted  to  $340.  We 
are  of  opinion  and  find  that  the  charge  of  85  cents  per  100  pK>imds 
was  unreasonable  to  the  extent  that  it  exceeded  75  cents  per  100 
poimds  and  that  complainant  is  entitled  to  reparation  in  the  sum  of 
S40,  with  interest. 

In  case  No.  2308,  the  parties  to  which  are  hereinafter  named,  com- 
plainant shipped  nine  carloa<is  of  oak  lumber  from  Shults,  Ark.,  to 
San  Francisco,  Cal.,  on  the  following  dates,  showing  weight,  aggregate 
charges,  and  amount  of  reparation  claimed : 


Date. 


IU731, 1906 

October  10, 1907... 
November  13, 1907. 
November  10, 1907. 

August  3. 1907 

Augusts,  1907 

August  6, 1907 

December  31, 1907. 
April  23, 1906 


Weight. 

Cbvges. 

Rep«r»tioo 
chdmed 

Pounds. 

41,600 

$3S2.75 

$41.60 

02,600 

631.25 

62.60 

49,200 

418.20 

49.90 

71.100 

604.35 

71.10 

M,900 

609.15 

60.90 

47.260 

401.71 

47. » 

42,800 

963.80 

43.80 

44.100 

374.85 

44.10 

47.400 

402.90 

47.40 

The  aggregate  weight  of  the  shipments  was  465,760  pounds,  and 
the  charges  at  85  cents  per  100  pounds  amount  to  $3,958.96.  We 
are  of  the  opinion  and  find  that  the  charge  of  85  cents  per  100  pounds 
was  unreasonable  to  the  extent  that  it  exceeded  75  cents,  and  that 
the  complainant  is  entitled  to  reparation  from  the  defendants  in  the 
sum  of  $465.76,  with  interest. 

In  case  No.  2309,  White  Brothers  v.  Southern  Pacific  Company; 
Union  Pacific  Railroad  Company;  The  Missouri  Pacific  Railway  Com- 
pany; and  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company, 
complainant  made  the  following  shipments  from  Homan,  Ark.,  to 
San  Francisco,  Cal. : 


Date. 


Wel^tat. 


PomniM. 

January  22, 1906 50,800 

October  12.  1907 ,         &2,900 

October  4. 1907 80,800 

January  20, 1908 49,000 


Charges.    'RepafaUoo. 


$482.80 
449.65  I 
482.80  ' 
421.00 


$36.80 
AS.  90 
56.80 
40.60 


The  aggregate  weight  of  the  shipments  was  216,100  poimds,  and 
the  charges  at  85  cents  per  100  pounds  amounted  to  $1,836.85.  We 
are  of  opinion  and  find  that  the  charge  of  85  cents  per  100  pK>unds 
was  unreasonable  to  the  extent  that  it  exceeded  75  cents  per  100 
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pounds  and  that  complainant  is  entitled  to  reparation  from  these 
defendants  in  the  sum  of  $216.10,  with  interest. 

In  case  No.  2310,  White  Brothers  v.  Southern  Pacific  Company; 
The  Galveston,  Harrisburg  &  San  Antonio  Railway  Company;  The 
Texas  &  Pacific  Railway  Company;  The  Denver  &  Rio  Grande  Rail- 
road Company;  The  Missouri  Pacific  Railway  Company;  and  St. 
Louis,  Iron  Mountain  &  Southern  Railway  Company,  complainant 
made  the  following  shipments  of  oak  lumber  from  Halley,  Ark.,  to 
San  Francisco,  Cal. : 


Date.  I    Weight.       Charges.    Reparatkm. 


Weight. 

Pound*. 
56.600 
43,700 
50,700 

Charges. 

$481.10 
371.45 
430.05 

MayaO,  IflOS 56.600         $481.10  $56.60 

OoCober  8,  1907 43,700  371.45:  43.70 

Ootober  23. 1907 50,700  430.95  50.70 

The  aggregate  weight  of  the  shipment  was  151,000  pounds,  and 
the  charges  at  85  cents  per  100  pounds  amounted  to  $1,283.50.  We 
are  of  opinion  and  find  that  the  charge  of  85  cents  per  100  poimds 
was  unreasonable  to  the  extent  that  it  exceeded  75  cents  per  100 
poimds  and  that  complainant  is  entitled  to  reparation  from  these 
defendants  in  the  sum  of  $151,  with  interest. 

In  case  No.  2312,  H.  B.  Maris  t;.  Southern  Pacific  Company;  The 
Galveston,  Harrisburg  &  San  Antonio  Railway  Company;  The 
Texas  &  Pacific  Railway  Company;  and  St.  Louis,  Iron  Moimtain 
&  Southern  Railway  Company,  complainant  on  May  23, 1908,  shipped 
from  Collins  ton.  La.,  to  Santa  Clara,  Cal.,  one  carload  of  hard- wood 
lumber.  The  shipment  weighed  50,300  pK>unds,  and  the  charges  at 
85  cents  per  100  poimds  amounted  to  $427.55.  We  are  of  opinion 
and  find  that  the  charge  of  85  cents  per  100  pounds  was  unreasonable 
to  the  extent  that  it  exceeded  75  cents  per  100  pounds  and  that  com- 
plainant is  entitled  to  reparation  from  defendants  in  the  sum  of 
$50.30,  with  interest. 

In  case  No.  2319,  White  Brothers  r.  Southern  Pacific  Company; 
The  Galveston,  Harrisburg  &  San  Antonio  Railway  Company;  El 
Paso  &  Northeastern  Railway  Company;  £1  Paso  &  Rock  Island 
Railway  Company;  Chicago,  Rock  Island  &  El  Paso  Railway  Com- 
pany; The  Chicago,  Rock  Island  &  Gulf  Railway  Company;  and 
The  Chicago,  Rock  Island  &  Pacific  Railway  Company,  complain- 
ant on  September  3,  1907,  shipped  from  Jacksonport,  Ark.,  to  San 
Francisco,  Cal.,  one  carload  of  hard- wood  lumber.  The  weight  of 
the  shipment  was  64,000  pounds,  and  the  charges  at  85  cf  nts  per 
100  pounds  amounted  to  $544.  We  are  of  opinion  and  find  that  the 
chai^  of  85  cents  per  100  pK>unds  was  unreasonable  to  the  extent 
that  it  exceeded  75  cents  per  100  pounds  and  that  complainant  is 
entitled  to  reparation  from  defendants  in  the  smn  of  $64,  with  interest. 
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In  case  No.  2320,  White  Brothers  v.  Southern  Pacific  Company; 
The  Galveston,  Harrisbnrg  &  San  Antonio  Railway  Company;  The 
Texas  &  Pacific  Railway  Company;  and  St.  Louis,  Iron  Moimtain  & 
Southern  Railway  Company,  complainant  on  June  19,  1907,  shipped 
from  Smithton,  Ark.,  to  San  Francisco,  Cal.,  one  carload  of  oak 
lumber.  As  this  shipment  moved  prior  to  Jime  28,  1907,  for  reasons 
above  given  the  complaint  will  be  dismissed. 

In  case  No.  2321,  White  Brothers  v.  Southern  Pacific  Company; 
Union  Pacific  Railroad  Company;  and  The  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  complainant  on  June  30,  1908,  shipped 
from  Jacksonport,  Ark.,  to  San  Francisco,  Cal.,  two  carloads  of  oak 
lumber.  The  shipments  weighed  in  the  aggregate  87,700  pounds, 
and  the  charges  at  85  cents  per  100  poimds  amoimted  to  $745.45. 
We  are  of  opinion  and  find  that  the  charge  of  85  cents  per  100  pounds 
was  unreasonable  to  the  extent  that  it  exceeded  75  cents  per  100 
pounds  and  that  complainant  is  entitled  to  reparation  from  defendants 
in  the  sum  of  $87.70,  with  interest. 

In  case  No.  2322,  White  Brothers  v.  Southern  Pacific  Company; 
The  Galveston,  Ilarrisburg  '&  San  Antonio  Railway  Company;  The 
Texas  &  Pacific  Railway  Company;  and  St.  Louis,  Iron  Moimtain  & 
Southern  Railway  Company,  complainant  on  July  16, 1907,  shipped 
from  Delaplaine,  Ark.,  to  San  Francisco,  Cal.,  one  carload  of  oak  lum- 
ber. The  shipment  weighed  56,300  pounds,  and  the  charges,  at  85 
cents  per  100  poimds,  amounted  to  $478.55.  We  are  of  opinion  and 
find  that  the  charge  of  85  cents  per  100  pounds  was  unreasonable  to 
the  extent  that  it  exceeded  75  cents  per  100  pounds,  and  that  com- 
plainant is  entitled  to  reparation  from  these  defendants  in  the  sum 
of  $56.30,  with  interest. 

In  case  No.  2323,  White  Brothers  v.  Southern  Pacific  Company; 
The  Galveston,  Harrisburg  &  San  Antonio  Railway  Company;  The 
Texas  &  Pacific  Railway  Company;  and  St.  Liouis  Iron  Mountain  & 
Southern  Railway  Company,  complainant  on  November  8,  1907, 
shipped  from  Halley,  Ark.,  to  Oakland,  Cal.,  one  carload  of  hard- 
wood lumber.  The  shipment  weighed  63,200  pounds  and  the  charges 
at  85  cents  per  100  pounds  amounted  to  $537.20.  We  are  of  opinion 
and  find  that  the  charge  of  85  cents  per  100  pounds  was  unreasonable 
to  the  extent  that  it  exceeded  75  cents  per  100  pounds  and  that 
complainant  is  entitled  to  reparation  from  defendants  in  the  sum  of 
$63.20,  with  interest. 

In  case  No.  2334,  White  Brothers  v.  The  Atchison,  Topeka  & 
Santa  Fe  Railway  Company;  The  Missouri  Pacific  Railway  Company; 
and  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company,  com- 
plainant on  June  24,  1908,  shipped  from  Portland,  aA.,  to  San 
Francisco,  Cal.,  one  carload  of  oak  lumber.    This  shipment  weighed 
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44,120  pounds  and  the  charges  at  85  cents  per  100  pounds  amounted 
to  $375.02.  We  are  of  opinion  and  find  that  the  charge  of  85  cents 
per  100  pounds  was  unreasonable  to  the  extent  that  it  exceeded  75 
cents  per  100  pounds  and  that  complainant  is  entitled  to  reparation 
from  these  defendants  in  the  sum  of  $44.12,  with  interest. 

In  case  No.  2335,  White  Brothers  v.  The  Atchison,  Topeka  & 
Santa  Fe  Railway  Company  and  St.  Liouis  &  San  Francisco  Railroad 
Company,  complainant  on  January  22,  1908,  shipped  from  Portia, 
Ark.,  to  San  Francisco,  Cal.,  one  carload  of  oak  lumber.  This  ship- 
ment weighed  47,920  pounds  and  the  charges  at  85  cents  per  100 
pounds  amounted  to  $407.32.  We  are  of  opinion  and  find  that  the 
charge  of  85  cents  per  100  pounds  was  unreasonable  to  the  extent 
that  it  exceeded  75  cents  per  100  pounds  and  that  complainant  is 
entitled  to  reparation  from  these  defendants  in  the  sum  of  $47.92, 
with  interest. 

In  case  No.  2341,  White  Brothers  v.  The 'Atchison,  Topeka  & 
Santa  Fe  Railway  Company;  The  Missouri  Pacific  Railway  Company, 
and  St.  LfOuis,  Iron  Mountain  &  Southern  Railway  Company,  com- 
plainant in  November,  1907,  shipped  from  Homan,  Ark.,  to  San 
Francisco,  Cal.,  one  carload  of  oak  lumber.  This  shipment  weighed 
52,900  pounds  and  the  charges  at  85  cents  per  100  pounds  amounted 
to  $449.65.  We  are  of  opinion  and  find  that  the  charge  of  85  cents 
per  100  pounds  was  unreasonable  to  the  extent  that  it  exceeded 
75  cents  per  100  pounds  and  that  complainant  is  entitled  to  reparation 
from  defendants  in  the  sum  of  $52.90,  with  interest. 

In  case  No.  2342,  White  Brothers  v.  The  Atchison,  Topeka  &  Santa 
Fe  Railway  Company;  The  Missouri  Pacific  Railway  Company,  and 
St.  Louis,  Iron  Mountain  &  Southern  Railway  Company,  complain- 
ant on  October  10,  1907,  shipped  from  Halley,  Ark.,  to  San  Francisco, 
Cal. ,  one  carload  of  hard- wood  lumber.  This  shipment  weighed  36,200 
pounds  and  the  charges  at  85  cents  per  100  pounds  amounted  to 
$307.70.  We  are  of  opinion  and  find  that  the  charge  of  85  cents  per 
100  pounds  was  imreasonable  to  the  extent  that  it  exceeded  75  cents 
per  100  pounds  and  that  complainant  is  entitled  to  reparation  from 
defendants  in  the  sum  of  $36.20,  with  interest. 

In  cases  No.  2343,  White  Brothers  v,  Atchison,  Topeka  &  Santa  Fe 
Railway  Company,  Missouri  Pacific  Railway  Company,  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company,  and  Mississippi, 
Arkansas  &  Western  Railway  Company;  No.  2248,  Allen  &  Iliggins 
Lumber  Company  v.  Atchison,  Topeka  &  Santa  Fe  Railway  Company, 
St.  Louis,  Iron  Mountain  &  Southern  Railway  Company,  Missouri 
Pacific  Railway  Company,  and  Mississippi,  Arkansas  &  Western 
Railway  Company;  and  No.  2308,  White  Brothers  v.  Southern 
Pacific  Company,   Union  Pacific  Railroad  Company,  Colorado  & 
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Southern  Railway  Company,  St.  Louis,  Iron  Mountain  &  South- 
em  Railway  Company,  Missouri  Pacific  Railway  Company,  and  Mis- 
sissippi, Arkansas  &  Western  Railway  Company,  it  is  contended 
that  the  Mississippi,  Arkansas  &  Western  Railway  Company  is  not 
shown  to  be  a  party  to  any  tariff  naming  rates  from  Shults,  Ark., 
to  San  Francisco,  Cal.,  and  that  no  order  can  therefore  be  prop- 
erly made  against  that  company.  The  Mississippi,  Arkansas  & 
Western  Railway  Company  is  a  party  to  thi3  proceeding,  and  has 
filed  answer  admitting  that  the  shipments  involved  were  made  from 
Shults  partly  over  its  line.  The  through  rate  from  Shults  to  San 
Francisco  is  unreasonable  for  the  reasons  that  impel  the  finding  from 
other  Arkansas  pK)ints.  Whether  the  Mississippi,  Arkansas  &  West- 
em  Railway  Company  is  specifically  named  as  a  party  to  the  tariff 
making  through  rates  from  Shults  to  San  Francisco  or  not,  it  is  clear 
the  Commission  is  not  ousted  of  jurisdiction  to  pass  upK)n  the  question 
of  the  reasonableness  of  the  through  rate  and  to  award  reparation. 
Furthermore,  during  the  time  covered  by  most  of  the  shipments  the 
Mississippi,  Arkansas  &  Western  Railway  Company  is  to  be  held  a 
party  to  the  tariff  under  Rule  68  of  tariff  circular  effective  Septem- 
ber 1,  1909,  and  Rule  83  of  the  preceding  circular.  The  movement 
of  the  traffic  from  Shults  to  San  Francisco  was  a  through  movement, 
and  the  Mississippi,  Arkansas  &  Western  Railway  Company  is  a 
proper  party  to  this  proceeding.  The  cases  here  presented  with 
respect  of  the  shipments  are  similar  in  all  essential  respects  to  the 
cases  above  considered. 

In  case  No.  2343,  parties  to  which  are  named  above,  the  complain- 
ant on  March  14,  1908,  shipped  from  Shults,  Ark.,  to  San  Francisco, 
Cal.,  two  carloads  of  oak  lumber.  The  shipments  weighed  in  the 
aggr^ate  113,920  poimds,  and  the  charges,  at  85  cents  per  100 
pounds,  amount  to  $968.31.  We  are  of  the  opinion  and  find  that  the 
charge  of  85  cents  per  100  pounds  was  unreasonable  to  the  extent 
that  it  exceeded  75  cents,  and  that  the  complainant  is  entitled  to 
reparation  from  the  defendants  in  the  sum  of  $113.92,  with  interest. 

In  case  No.  2345,  White  Brothers  v.  The  Atchison,  Topeka  &  Santa 
Fe  Railway  Company  and  St.  Louis  &  San  Franciso  Railroad  Com- 
pany, complainant  on  March  2,  1908,  shipped  from  Memphis,  Tenn., 
to  San  Francisco,  Cal.,  one  carload  of  hard-wood  lumber.  This  ship- 
ment weighed  48,060  pounds  and  the  chaiges  at  85  cents  per  100 
pounds  amounted  to  $408.51.  We  are  of  opinion  and  find  that  the 
charge  of  85  cents  per  100  pK>und8  was  unreasonable  to  the  extent  that 
it  exceeded  75  cents  per  100  pounds  and  that  complainant  is  entitled 
to  reparation  from  defendants  in  the  sum  of  $48.06,  with  interest. 

Orders  will  be  entered  in  conformity  with  the  findings  and  concla- 

sions  stated. 
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No.  1913. 
AWBREY  &  SEMPLE 

V. 

GALVESTON,   HARRISBURG  &  SAN  ANTONIO   RAILWAY 

COMPANY  ET  AL. 


Submitted  May  tO,  1909.     Decided  November  es,  1909. 


Defendants  collected  on  complainant's  shipments  of  cement  from  Gralveeton,  Tex., 
to  Magdalena,  Mexi<*o,  a  so-called  through  rate  of  $1  per  100  pounds,  made  up 
on  a  combination  of  75  cents  from  Galveston  to  Guaymas,  Mexico,  plus  a  rate 
of  25  cents  from  Guaymas  to  Magdalena.  It  appeared  that  the  25-cent  rate 
was  the  lawful  rate  established  by  the  Mexican  Government,  but  was  not  on 
file  with  the  Commission.  It  also  appeared  that  the  rate  from  Galveston  to 
Nogales,  Ariz.,  an  international  point,  was  62}  cents,  and  that  the  rate  from 
Nogales  to  Magdalena  was  6  cents,  the  latter  rate  having  been  lawfully  estab- 
lished by  the  Mexican  Government,  making  a  combination  of  68)  cents,  but 
the  rate  from  Nogales  to  Magdalena  was  not  on  file  with  the  Commission; 
Held^  That  in  the  absence  of  the  publication  of  a  specific  through  rate  from 
Galveston  to  Magdalena,  the  lawful  rate  applicable  to  these  shipments  was 
defendants'  published  rate  of  62}  cents  from  Gilveston  to  Nogales  plus  the 
lawful  rate  of  6  cents  prescribed  by  the  Mexican  Government  from  Nogales  to 
Magdalena.    Reparation  awarded. 

John  L.  Dyer  for  complainant. 

F.  O.  DiUard^  P.  F.  Dunne^  C.  W.  DurbTmo^  and  W.  I.  BetTin  for 
defendants. 

Report  of  the  Commission. 

Clements,  OrmmiAaioner : 

The  complainant,  a  copartnership,  assails  as  unjust  and  unreasonable 
a  rate  of  $1  per  100  pounds  on  cement  in  carloads,  minimum  weight 
40,000  pounds,  from  Galveston,  Tex.,  to  Magdalena,  Sonora,  Mexico, 
which  was  charged  by  defendants  on  12  carload  shipments,  each  loaded 
above  the  minimum,  of  the  aggregate  weight  of  743,410  pounds, 
moving  from  said  point  of  origin  to  said  destination,  between  the 
dates  of  May  16  and  June  25,  1907.  The  total  charges  on  the  ship- 
ments actually  collected  amounted  to  $7,141.87,  which  sum,  measured 
by  the  $1  rate  intended  to  have  been  charged,  would  indicate  an 
undercharge  of  $292.23.  Complainant  asks  reparation  from  the  de- 
fendants in  the  sum  of  $2,681.41,  or  the  difference  between  the  charges 
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collected  and  what  would  have  been  charged  had  the  defendants  ap- 
plied what  complainant  claims  to  be  a  just  and  reasonable  rate. 

Guaymas,  Mexico,  is  located  on  the  Gulf  of  California.  The  rail  car- 
riers reaching  said  point  are  the  Sonora  Railway  Company  (which  line 
is  leased  and  operated  by  the  Southern  Pacific  Company)  and  the 
Cananea,  Yaqui  River  &  Pacific  Railroad  Company,  the  latter,  in  con- 
nection with  the  Mexican  Central  Railroad  Company,  making  another 
route  to  said  point  through  El  Paso.  It  is  not  claimed,  however,  that 
this  latter  route  has  anything  to  do  with  the  making  of  the  rate  to 
Guaymas.  Magdalena  is  an  intermediate  point  on  the  Sonora  Railway 
between  Nogales,  Ariz.,  and  Guaymas,  Mexico,  and  shipments  to  Guay- 
mas are  carried  through  Magdalena.  Nogales,  Ariz.,  is  at  the  inter- 
national boundary  line  between  the  United  States  and  Mexico,  part 
of  the  town  being  in  Arizona  and  part  in  Sonora,  Mexico. 

On  the  dates  that  the  several  shipments  moved  there  was  no  through 
rate  on  cement  on  file  with  the  Commission  from  Galveston  to  Mag- 
dalena. Trans-Continental  Freight  Bureau  tariff,  I.  C.  C.  No.  375, 
filed  December  21, 1903,  effective  January  18, 1904,  and  in  force  during 
the  period  in  question,  named  a  rate  on  cement  in  carloads,  minimum 
weight  40,000  pounds,  from  Galveston  to  Los  Angeles,  Cal.,  of  75 
cents  per  100  pounds.  Said  tariff  also  provided  that  Los  Angeles 
rates  would  apply  to  Guaymas,  but  would  not  apply  to  points  inter- 
mediate to  Guaymas;  rates  to  Magdalena  and  points  south  on  the 
Sonora  Railway  were  to  be  made  by  adding  the  local  rate  Guaymas  to 
Magdalena  to  the  through  rate  to  Guaymas.  The  local  rates,  how- 
ever, from  Guaymas  to  Magdalena  are  not  on  file  with  the  Commis- 
sion. It  is  manifest,  therefore,  that  no  tariff  authority  existed  for 
the  exaction  of  the  alleged  through  rate  of  $1  per  100  pounds  on  the 
shipments  in  question. 

The  terminal  rate  of  75  cents  per  100  pounds  on  shipments  of 
cement  from  Ghdveston  applied  for  a  long  period  of  time  to  Los 
Angeles  and  Guaymas,  but  on  November  3, 1906,  by  Supplement  39, 
and  carried  as  a  reissue  in  Supplement  65  to  Trans-Continental  Freight 
Bureau  Westbound  tariff,  I.  C.  C.  No.  375,  a  rate  of  35  cents  per  100 
pounds  was  made  applicable  on  shipments  of  cement  from  Ghilveston 
to  Los  Angeles,  leaving  the  75-cent  rate  in  force  to  Guaymas. 

The  complainant  contends  that,  inasmuch  as  Los  Angeles  and  Guay- 
mas were  in  the  same  group  for  a  long  time,  and  that  the  two  points 
now  take  the  same  rate  as  to  many  other  commodities,  such  as  salt, 
hardware,  agricultural  implements,  canned  goods,  and  cereals,  which 
move  under  the  same  tariff  from  Chicago  and  interior  points,  no  rea- 
son now  exists  why  an  exception  should  be  made  as  to  cement,  and 
therefore  the  35-oent  rate  should  also  be  made  applicable  to  the  latter 
point.    Complainant  predicates  its  claim  for  reparation  on  the  basis  of 
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the  proposed  application  of  the  85-cent  rate  to  Guaymas  plus  the 
local  of  25  cents  from  Guaymas  to  Magdalena,  thus  creating  a  through 
rate  of  60  cents  per  100  pounds.  The  tariff  hereinbefore  referred  to 
also  carries  a  rate  of  85  cents  per  100  pounds  on  cement  from  lola, 
Kans.,  to  Los  Angeles. 

The  defendants  justify  the  lower  rate  on  cement  from  Gralveston  to 
Los  Angeles  than  to  Guaymas,  on  the  ground  that  other  competitive 
conditions  prevail  at  Los  Angeles  that  do  not  exist  at  Guaymas. 
When  the  San  Pedro,  Los  Angeles  &  Salt  Lake  itailroad  was  built,  it 
published  a  rate  on  cement  from  Salt  Lake  City  and  DeviPs  Slide, 
Utah,  to  Los  Angeles,  of  25  cents  per  100  pounds.  The  Santa  Fe 
published  the  35-cent  rate  from  Kansas  City  and  other  cement-pro- 
ducing points,  including  lola,  in  order  to  protect  its  shippers,  and 
this  compelled  the  Southern  PaciBc  to  cut  its  rate  from  75  cents  to  35 
cents  from  producing  and  distributing  points  on  its  line.  There  is  a 
cement  factory  located  at  Colton,  58  miles  from  Los  Angeles,  and  it 
is  claimed  that  the  carriers  entering  Los  Angeles  named  the  low  rates 
referred  to  in  order  that  their  shippers  might  compete  with  the 
Colton  factory.  Defendants  also  contend  that  the  ocean  carriers 
operating  from  New  York  to  the  Pacific  coast  have  fixed  the  measure 
of  the  rate  on  shipments  of  cement  by  rail  from  New  York  to  Pacific 
coast  terminals,  and  other  points  taking  the  same  rates.  It  is  stated 
that  the  Navierra  Steamship  Company  operates  in  the  Gulf  of 
California,  which,  in  connection  with  the  American-Hawaiian  Line, 
forms  a  through  water  route  from  New  York  to  Guaymas. 

The  rate  on  cement  in  carloads  from  New  York  to  Guaymas  and 
Los  Angeles  was  originally  50  cents  per  100  pounds,  which  was  after- 
wards reduced  to  40  cents,  all  rail  or  rail  and  water,  but  it  is  stated 
that  the  rail  lines  have  secured  but  little  tonnage  under  that  rate  as 
against  the  water  carriers.  It  is  claimed,  however,  by  defendants, 
that  there  is  no  water  line  between  Gblveston  and  Guaymas,  and 
therefore  the  rail  rate  between  said  points  could  be  made  higher,  as 
the  rates  produced  by  water  competition  are  unreasonably  low.  If 
there  is,  in  fact,  no  water  competition  in  the  transportation  of  cement 
between  (Galveston  and  Guaymas,  it  would  seem  that  the  75-cent  rate, 
at  least  at  present,  is  free  from  competitive  influences. 

The  rate  from  Napa  Junction,  Cal.,  through  Benson  and  Nogales,  to 
Guaymas,  is  50  cents  per  100  pounds.  Complainant  also  used  this  rate 
by  way  of  comparison.  Napa  Junction  is  located  just  south  of  San 
Francisco,  and  ^here  is  a  steamer  line  operating  between  said  point 
and  Guaymas,  and  it  appears  that  the  defendant  Southern  Pacific 
established  a  50-cent  rate  to  meet  the  rate  by  sea.  The  75-cent  rate 
from  Galveston  to  Guaymas  has  evidently  been  made  without  refer- 
ence to  the  water  rate  from  Napa  Junction  or  Los  Angeles  to  Guaymas. 
It  b  clear,  however,  that  the  conditions  shown  can  justify  a  lower  rate 
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from  Gkilveston  to  Los  Angeles  than  from  Galveston  to  Guaymas,  and 
from  the  record  we  are  unable  to  find  that  the  35-cent  rate  should  be 
applied  between  Gralveston  and  Guaymas. 

Defendant,  the  Southern  Pacific  Company,  publishes  a  rate  of  62^ 
cents  per  100  pounds  on  cement  from  Galveston  to  Nogales,  Ariz.,  in 
which  the  connecting  carriers  operating  up  to  that  point  have  con- 
curred. The  local  rate  from  Nogales  to  Magdalena  on  the  line  of  the 
Sonora  Bailway,  which  as  before  stated  is  leased  and  operated  by  the 
Southern  Pacific  Company,  is  6  cents  per  100  pounds.  This  local  rate 
of  6  cents  per  100  pounds,  however,  is  not  on  file  with  the  Commission. 
Defendants  contend,  however,  that  this  combination  should  not  be  the 
measure  of  the  through  rate  from  Galveston  to  Magdalena.  One 
reason  advanced  is  that  the  6-cent  local  mentioned  b  not  published 
and  filed  with  the  Commission  and  that  it  is  a  purely  local  rate  estab- 
lished by  the  Mexican  Government.  It  appears  from  the  record, 
however,  that  it  was  the  rate  fixed  at  the  time  the  Sonora  Railway 
Company  accepted  its  concession  from  the  Mexican  Government,  and 
no  presumption  attaches  that  it  is  unreasonably  low.  It  is  further 
claimed  that  the  factor  mentioned  b  not  applicable  because  it  applied 
to  a  part  of  the  haul  in  Mexico.  If  the  tariffs  of  the  defendants  had 
provided  that  the  through  rate  to  Magdalena  should  be  made  by  using 
the  rate  to  Nogales  plus  the  local  beyond,  in  the  absence  of  the  publi- 
cation of  the  6-cent  local  with  the  Commission,  the  resulting  through 
rate  so  far  as  tariff  publication  is  concerned  would  have  been  no  more 
effective  than  defendants^  attempt  to  publish  a  through  rate  based  on 
Guaymas,  plus  the  local  from  Guaymas  to  Magdalena,  which  latter 
factor  has  never  been  filed  with  the  Commission.  However,  the  6-cent 
local  could  have  been  used  for  the  transportation  from  Nogales  to 
Magdalena  wholly  within  the  province  of  Sonora,  Mexico.  In  accord- 
ance with  the  decision  in  Gvlf^  Colorado  cfe  Santa  Fe  v.  TexaSy  204 
U.  S.,  403,  the  complainant,  by  billing  its  shipments  to  Nogales,  paying 
the  freight  thereto,  taking  possession  thereof,  and  reshipping  to  Mag- 
dalena, could  have  used  this  combination  of  rates  aggregating  68i 
cents. 

The  defendants  make  no  showing  that  the  local  rate  from  Nogales  to 
Magdalena  was  either  low  or  unremunerative.  In  brief,  however, 
they  contend  that  the  rate  from  Galveston  to  Nogales  was  produced  by 
water  competition  from  Galveston  to  Guaymas  and  the  Mexican  rail 
rate  from  Guaymas  to  Nogales.  But  the  record  shows  that  no  water 
line  operates  from  Gkilveston  to  Guaymas,  and  defendants  lay  particu- 
lar stress  upon  that  fact  in  showing  that  the  rate  from  Galveston  to 
Guaymas  should  not  be  made  as  low  as  the  rate  from  Galveston  to  Los 
Angeles.  The  defendants  have  not  been  obliged  to  make  the  all-rail 
cement  rate  from  Gralveston  to  Guaymas  lower  than  75  cents  per  100 
pounds,  and  in  view  of  the  record  we  are  unable  to  see  that  the  water 
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rate,  if  any  there  be,  from  Galveston  to  Guaymas,  has  in  any  way 
influenced  the  making  of  the  rail  rate  from  Graiveston  to  Nogales. 
No  other  competitive  influence  is  claimed.  If  the  rate  to  Nogales  is 
produced  by  a  combination  on  Los  Angeles,  it  can  not  be  held  to  be 
unreasonably  low,  and  even  though  a  given  combination  is  brought 
about  by  competitive  conditions  inducing  the  establishment  of  the 
factors  constituting  the  same,  in  the  absence  of  facts  to  the  contrary 
there  would  seem  to  be  but  little  ground  for  claiming  that  a  through 
rate  should  exceed  that  combination. 

As  before  observed,  the  defendants  collected  on  the  shipments  in 
question  a  rate  of  $1  per  100  pounds,  based  on  the  terminal  rate  of  75 
cents  to  Guaymas  plus  the  rate  from  Guaymas  to  Magdalena,  which 
was  25  cents  per  100  pounds.  The  25-cent  rate  was  the  lawful  rate 
established  by  the  Mexican  Government  on  shipments  of  cement  from 
Guaymas  to  Magdalena.  As  before  stated,  however,  it  was  not  on 
file  with  the  Commission,  and  under  the  tariff  provision  of  the  carriers 
providing  for  the  making  of  rates  to  Magdalena  by  using  the  terminal 
rate  to  Guaymas  and  adding  the  local  rate  from  Guaymas  to  Magda- 
lena, said  carriers  were  using  a  combination,  one  factor  of  which  was 
not  on  file.  The  rate  from  Galveston  to  Nogales  was  62i  cents  per 
100  pounds  and  the  rate  from  Nogales  to  Magdalena  was  6  cents  per 
100  pounds,  a  rate  lawfully  established  by  the  Mexican  Government, 
making  a  combination  amounting  to  68i  cents,  one  factor  of  which 
was  not  on  file  with  this  Commission. 

It  seems  clear  that,  even  with  the  tariff  authority  for  constructing 
rates  on  the  basis  of  the  Guaymas  combination,  the  resulting  rate 
would  be  unjust  and  unreasonable  to  the  extent  that  it  exceeded  the 
Nogales  combination.  We  have  held  that  in  instances  where  a  through 
rate  is  constructed  on  a  combination  that  each  fat^tor  thereof  must  be 
published  and  filed  with  the  Commission.  This  holding  is  predicated 
on  the  fact  that  without  the  filing  of  each  factor  there  is  no  official 
measure  of  the  rate.  In  application,  however,  it  has  referred  largely 
to  the  rates  of  carriers  not  subject  to  the  act,  or  rates  wholly  between 
points  in  a  single  state,  of  which  the  Commission  could  not  take 
judicial  notice,  and  there  was  nothing  before  the  Commission  in  the 
shape  of  a  record  to  show  what  the  unpublished  factors  actually  were. 
In  this  case,  however,  we  have  a  published  rate  from  Galveston  to 
Nogales,  filed  in  accordance  with  the  law.  From  Nogales  to  Mag- 
dalena the  rate  is  published  in  accordance  with  the  law  of  the  Republic 
of  Mexico,  and  the  proof  that  this  rate  is  not  only  in  existence,  but 
that  the  same  was  established  by  the  Mexican  Government  and  is  law- 
fully published  and  filed,  is  clearly  shown  by  the  record.  With  this 
record  before  us,  we  see  no  reason  why  this  Commission  can  not  take 
notice  of  this  lawful  rate  established  by  another  sovereign  power 
applicable  to  shipments  in  its  own  domain. 
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Id  the  absence  of  the  publication  of  a  specific  through  rate  from 
Galveston  to  Magdalena  it  would  seem  that  the  lawful  rate  applicable 
to  these  shipments  was  defendants^  publbhed  rate  of  62i  cents  per  100 
pounds  from  Galveston  to  Mogales,  and  the  lawful  rate  prescribed  by 
the  Mexican  Government  from  Nogales  to  Magdalena,  which  was  6 
cents  per  100  pounds.  We  therefore  find  that  complainant  has  been 
overcharged  by  the  defendants,  Galveston,  Harrisburg  &  San  Antonio 
Railway  (Company  and  the  Southern  Pacific  Company,  in  the  sum  of 
the  difference  between  $7,141.87  collected  and  $5,092.35,  the  amount 
which  should  have  been  collected  on  the  basis  of*  the  rate  of  62^  cents 
per  100  pounds  applied  from  Gkilveston  to  Nogales  plus  the  Mexican 
Government  rate  of  6  cents  from  Nogales  to  Magdalena.  It  is  admitted 
that  the  shipments  were  made  and  that  the  total  weight  thereof  was 
743,410  pounds,  and  that  the  total  charges  exacted  amounted  to$7,141.87, 
which  were  paid  by  complainant.  Upon  the  basis  of  the  weights  and 
the  amount  paid  the  complainant  is  entitled  to  and  will  be  awarded 
against  the  defendants,  Galveston,  Harrisburg  &  San  Antonio  Railway 
Company  and  Southern  Pacific  Company,  the  sum  of  $2,049.52,  with 
interest.  Said  de  endants  will  also  be  required  to  establish  and  main- 
tain for  a  period  of  not  less  than  two  years  a  rate  not  in  excess  of  62i 
cents  per  100  pounds  on  cement  in  carloads,  minimnm  weight  40,000 
pounds,  from  Galveston,  Tex.,  to  Nogales,  when  destined  to  Magda- 
lena, Sonora,  Mexico.     An  order  will  be  entered  in  accordance  with 

these  views. 
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No.  2501. 
JAMES  &  ABBOT  COMPANY 

V. 

BOSTON  &  MAINE  RAILROAD  ET  AL. 


BulnniHed  October  lU  i909.    Decided  December  6, 1909. 


Bate  on  brick  from  Boston,  Mass.,  to  Lewlston,  Me.,  not  fonnd  to  be  nnreaaon- 
able;  but  owing  to  misapplication  of  minimum,  reparation  awarded. 

Arthur  B.  Paine  for  complainant. 

Edgar  J.  Rich  and  Matthew  Hale  for  defendants. 

Report  of  the  Commission. 

CocKBELL,  Commissioner: 

Reparation  in  the  sum  of  $104.24  is  claimed  on  a  consignment  of 
215,800  pounds  of  brick  shipped  in  six  carloads  from  Mystic  Wharf, 
Boston,  Mass.,  to  Lewiston,  Me.,  139  miles,  via  the  Boston  &  Maine 
and  Maine  Central  railroads,  between  July  11  and  September  3, 1908 ; 
$289.13  was  the  amount  charged  and  collected,  that  being  the  sixth 
class  rate  of  12  cents  per  100  pounds.  The  tariffs  in  effect  at  the 
time  of  the  movement  of  these  brick  provided  a  minimum  of  24,000 
pounds,  while  the  complaint  alleges  such  minimum  to  have  been 
80,000  pounds  and  the  charges  were  based  on  the  latter  minimum. 
Based  upon  the  24,000  minimum,  there  has  been  an  overcharge  of 
$12.89,  for  which  reparation  will  be  awarded.  Complainant  claims 
that  the  rate  should  not  exceed  $2  per  1,000  brick,  or  4^  cents  per 
100  pounds  from  Boston  to  Portland,  which  it  alleges  was  the  rate 
charged  by  the  Boston  &  Maine  Railroad  from  Boston  to  Portland, 
plus  a  rate  of  3.5  cents  from  Portland  to  Lewiston.  Some  of  the 
cars  contained  less  than  the  minimum,  and  the  aggregate  amount 
collected  is  therefore  in  excess  of  12  cents  per  100  pounds.  The 
Official  Classification,  which  governs  over  defendants'  lines,  provides 
for  the  movement  of  brick,  "  common,  fire,  and  paving,''  minimum  of 
24,000  pounds  at  sixth  class,  which,  between  Boston  and  Lewiston, 
takes  a  rate  of  12  cents.  Brick  are  thus  classified  throughout  the 
territory  in  which  the  Official  Classification  governs  and  a  reduction 
in  the  rate  between  those  points  would  necessitate  by  the  carrier 
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either  (1)  the  establishment  of  a  commodity  rate,  (2)  the  placing  of 
brick  in  a  lower  classification,  or,  (3)  a  reduction  of  the  sixth  class 
rate  generally. 

Common  brick,  in  the  vicinity  of  Boston,  are  valued  at  from  $6  to 
$8  per  1,000,  while  the  brick  dipped  by  complainant  are  valued  at 
from  $18  to  $24.  Complainant  has  for  fifteen  years  been  manufac- 
turing and  shipping  this  same  quality  of  brick  in  this  territory  and 
alleges  it  has  always  forwarded  them  as  "  common  brief  The  de- 
fendants deny  that  they  were  aware  of  this,  and  allege  that  if  it  has 
been  done,  the  freight  has  been  improperly  billed  and  that  the  com- 
mon-brick rate  was  intended  to  apply  solely  to  what  the  trade  knows 
as  the  common  cheap  brick,  valued  at  $6  or  $8  per  1,000.  The  car- 
riers generally  throughout  the  country,  although  placing  brick  in  the 
sixth  class,  have  ahnost  unirersaUy  made  a  commodity  rate  on  com- 
mon  brick  from  various  points  of  production.  In  this  case,  the 
Maine  Central  has  published  a  3.5-cent  rate  from  Portland  to  Lewis- 
ton  to  meet  the  competition  of  brickyards  4  or  5  miles  east  of  Lewiston. 
There  is  also  a  rate  of  $1.80  per  1,000  from  Portland  to  Boston 
on  oHnmon  brick.  The  Boston  &  Maine  Railroad  quoted  to  com- 
plainant, before  the  shipment  moved,  a  rate  of  $2  from  Boston  to 
Portland,  but  this  was  an  error,  as  there  was  no  such  rate  in  effect 

Complainant  claims  that  as  the  12-cent  rate  charged  is  in  excess  of 
the  quoted  rate  of  $2  per  1,000,  or  4J  cents  per  100  pounds  from  Bos- 
ton to  Portland,  plus  the  3.5-cent  rate  from  Portland  to  Lewiston, 
that  it  is  therefore  unreasonable  and  the  rate  should  not  be  higher 
than  the  sum  of  these  two  rates.  In  the  first  place,  as  stated,  there  is 
no  $2  rate  between  Boston  and  Portland  and  the  3.5-cent  rate  to 
Lewiston  is  applicable  only  on  common  brick.  If  this  were  a  case 
of  the  shipment  of  common  brick,  it  might  be  that  in  the  absence  of 
explanation  the  through  rate  should  not  be  higher  than  the  sum  of 
locals.  However,  this  is  not  a  case  of  common  brick.  The  com- 
plainant admits  that  these  brick  are  valued  at  about  three  times  that 
of  common  brick. 

The  Commission  has  had  before  it  in  several  cases  the  question  of 
rates  on  brick,  notably  in  the  Stowe-FuUer  casCy  12  I.  C.  C.  Rep.,  215, 
where  the  different  kinds  of  brick  were  so  similar  that  they  could  not 
be  distinguished  and  should  all  be  carried  at  the  same  rate.  However, 
the  Commission  has  never  held  that  face  brick,  valued  at  from  $18 
to  $24  and  generally  packed  in  straw,  should  be  carried  at  the  same 
rate  as  the  ordinar}',  common  brick,  the  rates  on  which  must  of  neces- 
sity be  made  extremely  low,  in  order  to  permit  their  movement  at  all. 
Common  brick  are  made  in  almost  every  section  of  the  country,  and  a 

rate  made  to  move  such  a  low-priced  commodity  as  this  should  not 
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be  taken  as  the  basis  for  fixing  the  rate  on  the  other  classes  of  brick. 
In  other  words,  common  brick  are  in  a  class  by  themselves. 

The  rate  per  ton  per  mile  earned  on  this  brick  was  17  mills,  which 
is  about  50  per  cent  greater  than  the  average  earnings  on  all  classes 
of  freight  over  defendants^  lines.  While  this  seems  to  be  quite  high, 
yet  it  is  the  regular  sixth  class  rate  applicable  on  all  commodities 
coming  under  that  class  and  is  the  rate  applied  on  brick  throughout 
the  Official  Classification  Territory.  There  is  no  evidence  before 
the  Commission  tending  to  show  that  the  sixth  class  rate  applied  to 
brick  is  in  itself  unreasonable,  or  that  there  should  be  a  general  reduc- 
tion of  the  brick  rate  by  placing  it  in  a  lower  class.  Nor  is  there 
anything  before  the  Commission  to  show  that  the  12-cent  rate,  appli- 
cable on  sixth  class  between  Boston  and  Lewiston,  is  in  itself  un- 
reasonable. There  is  water  competition  by  regular  boat  lines  and  by 
small  craft  between  Boston  and  Portland,  and  this  water  competition, 
covering  over  100  miles  of  the  distance  between  Boston  and  Lewiston, 
which  is  about  139  miles,  necessarily  has  a  tendency  to  keep  the  class 
rates  within  reasonable  bounds. 

There  is  no  large  volume  of  traffic  in  brick  moving  between  these 
points.  The  contention  was  that  the  shipments  should  have  been 
hauled  at  rates  made  on  common  cheap  brick.  It  is  generally  recog- 
nized that  class  rates  on  heavy  commodities  are  made  to  move  the 
more  or  less  limited  shipments  from  place  to  place,  and  commodity 
rates  to  move  large,  steady  shipments. 

An  order  will  be  entered  awarding  reparation  in  the  sum  of  $12.89, 
with  interest. 
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No.  2554. 
T.  M.  PARTRIDGE  LXJMBER  COMPANY 

V. 

GREAT  NORTHERN  RAILWAY  COMPANY  ET  AL. 


Submitted  October  5.  1909,    Decided  \ovember  26,  1909, 


Present  rates  od  fence  posts  and  poles  from  Beaudette  and  Warroad,  Mlnn^ 
to  certain  points  in  North  Dakota  and  South  Dakota  declared  unreasonable, 
and.  reasonable  rates  prescribed  for  the  future.  Through  routes  established 
from  Beaudette  to  such  destination  points. 

James  Manahan  for  complainant. 

James  D.  Armstrong  for  Great  Northern  Railway  Company. 

Hector  Baxter  for  Canadian  Northern  Railway  Company. 

Report  of  the  Commission. 

Prouty,  Commissioner: 

Large  quantities  of  cedar  are  tributary  to  the  Rainy  River  and  the 
waters  for  which  that  river  is  an  outlet.  This  cedar  is  not  suitable 
for  the  production  of  lumber,  but  is  mostly  used  for  telegraph  poles, 
telephone  poles,  and  particularly  fence  posts,  which  find  their  market 
in  the  Dakotas.  In  the  proces:s  of  getting  them  to  market,  the  posts 
and  poles  are  floated  down  the  Rainy  River  to  Beaudette,  Minn., 
which  is  the  last  station  in  the  United  States,  and  are  there  taken 
from  the  water  and  put  upon  the  cars% 

The  Canadian  Northern  Railway  extends  from  Beaudette  to  War- 
road,  Minn.,  a  distance  of  37  miles,  where  connection  is  made  with  a 
branch  of  the  Great  Northern  running  from  Warroad  to  the  main 
line  of  that  company  from  Duluth  to  Grand  Fork?. 

This  branch  of  the  Great  Northern  was  opened  for  business  in  the 
fall  of  1908,  and  on  December  6  of  that  year  a  joint  tariff  of  the  Cana- 
dian Northern  and  the  Great  Northern  became  effective  which  named 
the  same  rate  upon  lumber,  posts,  and  poles  from  Beaudette  to  the 
various  stations  in  North  and  South  Dakota  involved  in  this  com- 
plaint and  hereafter  mentioned.    That  rate  to  Grand  Forks,  N.  Dak., 

which  may  be  taken  as  illustrative,  was  12J  cents. 
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In  April,  1909,  this  tariff  was  canceled  by  a  new  joint  tariff, 
which  named  the  same  rate  upon  lumber,  but  did  not  apply  to  posts 
and  poles.  In  consequence  of  this  poles  and  posts  moved  from  Beau- 
dette  upon  the  combination  of  locals,  which  in  case  of  Grand  Forks 
were  4  cents  from  Beaudette  to  Warroad  and  10^  cents  from  War- 
road  to  Grand  Forks,  thus  working  an  advance  of  2  cents  per  100 
pounds  upon  posts  and  poles. 

On  June  30,  1909,  the  Great  Northern  Company  established  a  new 
local  tariff  upon  its  line  from  Warroad  to  these  various  points,  by 
which  the  rate  on  lumber  was  left  substantially  the  same,  while  a 
material  increase  was  made  in  the  rate  on  posts.  The  post  rate  to 
Grand  Forks  was  made  14  cents,  while  the  lumber  rate  remained  at 
lOi  cents.  This  worked  a  further  increase  in  the  rate  on  posts  from 
Beaudette,  which  thereupon  became  and  still  is  to  Grand  Forks  18 
cents,  as  compared  with  12^  cents  upon  lumber.  Below  is  given  a 
table  showing  the  rates  from  Warroad  to  the  various  points  named 
in  the  complaint  upon  lumber  and  posts  previous  to  June  30,  1909, 
and  upon  those  commodities  since  that  date.  The  table  also  shows 
the  rate  on  posts  and  on  lumber  from  Beaudette. 

Rate  on  posts  and  lumber,  in  cents  per  100  pounds. 


From  Warroad. 


From  Beaudette. 


To- 


Rate  on 
lumber 


Rate  on 


Rate  on 
and  fence    lumber  I     pofttfl 
posts         since         since 
previous   June  3U.    June  30, 
to  Juno  I     1909.      ,     1909. 
ao.  1909.  I 


Rate  on 
lumber 

since 
June  90, 

1909. 


Rate  on 
postfl 
since 

June  80, 
1909. 


Grand  Fork*.  N.  Dak. 

Omfton.  N.  Dak 

Farxo,  N.  Dak 

Leed^  N.  Dak 

Minot,  N.  Dak 

Noonan.  N.  Dak 

Willi^Um.  N.  Dak.... 

Aberdeen.  8.  Dak 

Watertown,  S.  Dak . . . 
Huron,  8.  Dak 


CctOs. 

Cent*. 

CenU. 

Otntt. 

lOi 

lOi 

14 

121 

12 

12i 

18 

H 

13 

13 

!.•) 

15 

17 

17 

201 

19 

20 

20 

26 

20* 

20 

20 

26 

204 

26 

28 

83 

BO 

20 

23 

23 

25 

221 

22* 

224 

244 

26 

26 

26 

28 

Oentt. 


18 

22 

19 

241 

29 

80 

87 

25 

241 

28 


The  complainant  insists  that  the  defendant  should  impose  no  higher 
rate  upon  posts  and  poles  than  it  maintains  upon  lumber,  and  in 
support  of  this  contention  refers  to  the  decisions  of  this  Commission 
and  to  the  universal  practice  of  railroads. 

It  has  been  frequently  held  by  this  body  that  no  higher  rate  should 
be  applied  to  posts,  poles,  ties,  etc,  than  is  applied  to  manufactured 
lumber.  It  also  appears  that  it  is  the  general  custom  of  railways,  in 
ihUi  vicinity  at  least,  to  maintain  no  higher  rates  upon  these  articles 
than  upon  lumber.  The  Great  Northern  itself  has  upon  its  lines  in 
the  state  of  Minnesota  maintained  in  the  past,  as  a  rule,  rates  upon 
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fence  posts  which  are  but  75  per  cent  of  the  lumber  rate,  and  it 
was  admitted  in  testimony  that  in  no  other  locality  upon  its  entire 
system  were  the  post  rates  higher  than  the  lumber  rates.  It  is  only 
in  very  unusual  cases  that  higher  rates  should  be  applied  to  posts 
and  poles  than  to  lumber. 

The  rule  that  the  transportation  charge  for  posts  and  poles  shall 
not  exceed  that  applied  to  sawed  lumber  seems  to  grow  out  of  the 
character  of  the  commodities  themselves.  While  the  cost  of  move- 
ment is  probably  somewhat  less  in  case  of  lumber,  the  value  of  the 
commodity  is  much  less  per  carload  with  posts  and  poles,  which  are  also 
more  nearly  in  the  nature  of  raw  material.  The  standing  timber  from 
which  posts  and  poles  are  obtained  is  not  ordinarily  capable  of  being 
used  in  the  manufacture  of  lumber,  so  that  there  is  no  competitive 
reason,  at  least  no  strong  competitive  reason,  why  the  rate  upon  these 
two  commodities  should  be  the  same. 

Bemidji  and  Deer  River  are  upon  the  main  line  of  the  Great 
Northern  between  Duluth  and  Grand  Forks,  and  both  of  these  locali- 
ties produce  posts  which  come  into  competition  with  the  posts  fnmi 
the  Rainy  River  section  in  the  Dakotas.  It  appears  that  lumber  is 
also  produced  to  some  extent  at  Bemidji.  Bemidji  is  117  miles  from 
Grand  Forks,  and  the  present  rate  upon  himber  and  posts  is  11|  cents. 
Deer  River  is  171  miles  from  Grand  Forks,  and  the  present  rate  is 
14  cents.  The  Great  Northern  insists  that  if  we  establish  a  rate  of 
12^  cents  over  these  two  lines  of  railroad  for  a  distance  of  196  miles, 
we  could  not  decline  to  materially  reduce  the  present  rates  from 
Bemidji  and  Deer  River,  thereby  affecting  all  their  lumber  rates 
from  this  vicinity. 

It  appears  that  these  Deer  River  rates  were  formerly  established 
with  the  approval  of  the  Minnesota  commission,  but  that  that  com- 
mission has  recently  ordered  certain  reductions,  how  great  did  not 
appear,  and  that  the  lawfulness  of  the  order  reducing  these  rates  is 
now  in  litigation  and  under  injunction. 

The  Great  Northern  Railway  justifies  the  rate  of  12 J  cents  from 
Beaudette  on  lumber  by  stating  that  the  lumber  produced  at  this 
point  comes  into  competition  with  that  produced  at  Crookston  and 
various  other  points  not  upon  its  line.  It  insists  that  the  lumber 
rate  from  Beaudette  is  a  competitive  rate  less  than  would  otherwise 
be  reasonable,  and  not  therefore  to  be  fairlv  taken  as  a  standard  of 
comparison  by  which  to  determine  a  reasonable  rate  upon  posts. 
The  Great  Northern  carries  these  posts  to  the  consiuner,  whether  they 
come  from  Rainy  River  or  from  the  Deer  River  district,  while  it 
does  not  transport  the  lumber  unless  it  is  cut  at  Beaudette. 

In  this  connection  it  may  be  noted,  however,  that  12^  cents  per  100 
pounds  from  Beaudette  to  Grand  Forks,  a  distance  of  196  miles, 
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yields  a  net  revenae  per  ton  mile  of  approximately  1.3  cents,  and 
certainly  can  not  be  denominated  a  low  rate  for  the  handling  of  a 
commodity  like  fence  posts. 

The  complainant  asks  that  reasonable  rates  be  established  for  the 
transportation  of  fence  posts  and  poles  from  Warroad  to  the  points 
named.  Upon  consideration  of  the  whole  situation  we  are  of  the 
opinion  that  the  rates  now  in  effect  apon  posts  and  poles  from  War- 
road,  Minn.,  to  these  points  in  North  and  South  Dakota,  as  shown  in 
the  above  table,  are  unreasonable,  and  that  reasonable  rates  between 
these  points  would  be  the  following,  in  cents  per  100  pounds: 


To— 

Rate. 

1 

To— 

Rate. 

Grmnfl  Fork*.  N.  T>»k  .................. 

OenU,    1 
10* 
12*  ^ 
13 
17 
20 

Noonan.  N.  Dak 

wniislon.  N.  Dak 

Aberdeen,  8.  Dak 

Watertown.  8.  Dak 

Huron,  S.  Dak 

OenU. 
20 

flrafton.  N,  P«k 

28 

Ftinro,  N.  Dak 

28 

Leeds,  N.  Dak 

204 

lltnot.  N.  Dak 

26 

The  complainant  further  asks  that  a  through  route  and  joint  rate 
be  established  from  Beaudette,  Minn.,  to  these  same  points.  At  the 
present  time  this  commodity  moves  upon  the  combination  of  locals, 
the  local  from  Beaudette  to  Warroad  being  4  cents  per  100  pounds. 
There  was  at  the  date  of  the  filing  of  this  complaint  no  through 
route  or  joint  rate  between  the  points  in  question.  We  are  of  the 
opinion  that  one  should  be  established  by  these  defendants;  that 
reasonable  joint  rates  from  Beaudette  would  exceed  those  from 
Warroad  by  3  cents  per  100  pounds,  and  that  therefore  the  follow- 
ing rates  in  cents  per  100  pounds  would  be  just  and  reasonable  rates 
to  be  charged  for  the  future. 


To— 


Rate. 


To- 


Grand  Forks.  N.  Dak 

OrafUHi.N.  Dak 

Farv<>.  N.  Dak 

Loed-.  N.  Drtk 

MInot,  N.  Dftk 


CenU, 

m 

16 
20 
23 


Noonan,  N.  Dak .. 
WillWton.  N.  Dak. 
Aberdt^en.  8.  Dak. 
Watertown,  S.  Dak 


Rate. 


OenU. 
23 
81 
20 


Some  question  was  made  as  to  the  minimum  carload,  but  we  under- 
stand that  the  minimum  now  in  effect  is  satisfactory  and  the  above 
rates  are  established  upon  the  understanding  that  the  present  mini- 
mum will  be  continued. 

Wliile  the  through  rate  from  Beaudette  has  been  constructed  by 
adding  3  cents  to  the  rate  from  Warroad,  this  must  not  be  understood 
as  a  finding  that  the  through  rate  should  be  divided  on  that  basis. 

An  order  will  be  issued  in  accordance  with  the  above  opinion. 
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No.  2361. 

MALES  COMPANY 

V. 

LEHIGH  &  HUDSON  RIVER  RAILWAY  COMPANY  ET  AL. 


BuhnUtted  September  10,  1909.    Decided  December  6,  1909. 


Complainant  purchased  a  locomotive  from  the  Lehigh  Valley  Railroad  under  a 
contract  of  sale  which  provided  that  locomotive  should  he  delivered  by 
vendor  at  Easton,  Pa.,  free  of  transportation  charges.  Delivery  was  made 
at  Easton  to  the  Lehigh  &  Hudson  River  Railway  accompanied  by  a  card 
bill  showing  consignment  to  Lake  View,  N.  J.,  and  speciflc  routing.  The 
rate  charged  is  alleged  to  be  unreasonable  and  reparation  is  claimed; 
Held,  That  the  Lehigh  Valley  Railroad  (Company  did  not  participate  in 
any  transportation  charges  on  this  shipment,  and  in  tendering  it  to  the 
Lehigh  &  Hudson  at  Easton  the  Lehigh  Valley  acted  as  agent  for  the  pur- 
chaser and  not  as  a  carrier.  Shipment  was  therefore  not  mlsrouted  by  a 
carrier.  The  locomotive  is  in  possession  of  complainant,  but  it  appears 
that  the  transportation  charges  thereon  have  not  been  paid.  From  the  facta 
presented  rate  charged  not  found  to  l>e  unreasonable  or  unlawfuL  But  if 
it  were  found  to  l>e  unreasonable  no  order  of  reparation  would  be  entered, 
because  complainant  has  not  paid  the  lawful  charges  on  shipment  Com- 
plaint dismissed. 

WUmer^  Canfleld  cfc  Stone  for  complainant. 

Herbert  A.  Taylor  for  New  York,  Susquehanna  &  Western  Rail- 
road Company. 

John  J.  Bcttie  for  Lehigh  &  Hudson  River  Railway  Company. 

Report  of  the  Commission. 

Clark,  Commissioner: 

This  complaint  arises  out  of  the  shipment  of  a  locomotive  and 
tender  from  Easton,  Pa.,  a  junction  of  the  Lehigh  Valley  Railroad 
and  the  Lehigh  &  Hudson  River  Railway,  to  Lake  View,  N.  J.  The 
rate  of  13  cents  per  100  pounds  is  alleged  to  be  unreasonable,  and 
reparation  in  the  sum  of  $90.05  and  the  establishment  of  a  reasonable 
rate  for  the  future  are  prayed  for. 

Complainant  purchased  the  loccHnotive  from  the  Lehigh  Valley 
Railroad  under  an  agreement  that  it  would  be  delivered  to  the  pur- 
chaser at  Easton,  Pa.,  free  from  any  transportation  charges  up  to  that 
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point  The  Lehigh  VaUey  Railroad  delivered  the  locomotive  to  the 
Lehigh  &  Hudson  River  Railway  at  Easton  with  a  card  bill  showing 
it  consigned  to  Lake  View,  N.  J.,  and  routed  via  Sparta  Junction  and 
^Hawthorne  over  the  Lehigh  &  Hudson  River;  New  York,  Susque- 
hanna &  Western,  and  Erie  railroads.  Through  error  the  locomotive 
was  billed  at  112,560  pounds  weight  It  should  have  been  billed  at 
60  per  cent  of  actual  weight,  or  56,280  pounds,  and  correction  to  that 
basis  was  issued  X)ctober  30,  1908.  The  rate  from  Easton  to  Lake 
View  via  the  route  of  shipment  is  13  cents  per  100  pounds.  The 
charges  would  therefore  be  $73.16.  Complainant  claims  that  a  rea- 
sonable rate  would  be  10  cents  per  100  pounds.  On  the  basis  of  that 
rate  and  the  corrected  weight  the  reparation  claimed  would  be  $16.88. 

At  the  time  of  sale  this  locomotive  was  at  South  Easton,  a  station 
on  the  Lehigh  Valley  one  mile  south  of  Easton.  A  through  joint 
rate  of  10  cents  per  100  pounds  was  in  effect  from  South  Easton  to 
Lake  View  via  Easton,  Sparta  Junction,  and  Hawthorne.  No 
through  joint  rate  was  in  effect  from  Easton  via  this  route,  the  rate 
from  Easton  being  made  up  of  the  combination  of  10  cents  to  Haw- 
thorne and  3  cents  from  Hawthorne  to  Lake  View.  There  is  a 
through  joint  rate  of  10  cents  from  Easton  to  Lake  View  via  Sparta 
Junction  and  Greycourt  over  the  lines  of  the  Lehigh  &  Hudson  and 
the  Erie. 

If  the  locomotive  had  been  delivered  by  the  Lehigh  Valley  to  the 
Lehigh  &  Hudson  River  without  instructions  as  to  routing,  it  would 
have  been  the  duty  of  the  Lehigh  &  Hudson  to  route  it  via  Sparta 
Junction  and  Greycourt  The  Lehigh  Valley  did  not  participate  in 
the  haul  from  Easton  or  in  any  transportation  charges  on  this  ship- 
ment It  delivered  the  shipment  at  Easton,  the  end  of  its  line  so  far 
as  this  shipment  is  concerned,  as  provided  in  the  contract  of  sale.  It 
was  not  acting  as  a  carrier  in  routing  this  shipment  and  can  not, 
therefore,  be  held  responsible  as  such  for  the  misrouting.  Aside 
from  that,  the  Lehigh  Valley  is  not  a  party  to  this  case. 

At  the  hearing  the  defendants  suggested  that  they  be  permitted 
to  change  the  bill  of  lading  to  read  as  though  the  locomotive  had 
been  shipped  from  South  Easton,  in  which  event  the  rate  would  be 
10  cents  and  the  cause  of  complaint  be  removed.  We  do  not  see 
how  this  may  lawfully  be  done.  This  contract  of  sale  was  executed 
in  apparent  good  faith.  Because  delivery  at  Easton  resulted  in  a 
higher  charge  at  destination  than  if  delivery  had  been  made  at 
South  Easton  we  do  not  see  how  it  could  be  held  that  the  locomotive 
was  shipped  from  South  Easton. 

There  is  no  evidence  tending  to  show  that  13  cents  is  an  unreason- 
able rate  over  the  route  via  Sparta  Junction  and  Hawthorne.  The 
Lehigh  &  Hudson  makes  a  joint  rate  of  10  cents  from  Easton  to 
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Lake  View  via  Sparta  Junction  and  Greycourt  in  conjunction  with 
the  Erie  Railroad,  while  it  does  not  make  a  joint  through  rate  in  con- 
nection with  the  New  York,  Susquehanna  &  Western  and  the  Erie 
via  Sparta  Junction  and  Hawthorne.  The  Commission  may  not 
hold,  based  upon  this  fact  solely,  that  the  13-cent  rate  to  Lake  View 
is  unreasonable.  That  rate  is  a  combination  based  upon  Hawthorne, 
and  to  hold  that  a  10-cent  rate  should  be  made  via  that  route  because 
it  is  made  via  Greycourt  would  be  to  hold  that  if  a  through  joint 
rate  is  effective  via  one  route  it  must  necessarily  be  made  effective 
via  another,  which,  of  course,  does  not  follow. 

The  tariffs  show  that  from  South  Easton  on  the  Lehigh  Valley 
via  Easton,  Sparta  Junction,  and  Hawthorne  to  Lake  View  there  is 
a  through  joint  rate  of  10  cents,  while  the  higher  13-cent  rate  pre- 
vails from  Easton,  an  intermediate  point  on  the  same  route.  This 
issue  was  not  raised  in  the  pleadings  or  at  the  hearing,  and  therefore 
no  decision  can  be  made  thereon.  It  would  perhaps  be  difficult  for 
the  Lehigh  &  Hudson ;  the  New  York,  Susquehanna  &  Western ;  and 
the  Erie  to  justify  participating  with  the  Lehigh  Valley  in  a  joint 
rate  of  10  cents  from  South  Easton  and  charging  13  cents  from 
Easton,  of  which  13-c«it  rate  the  Lehigh  Valley  gets  no  division. 
Unless  unusual  conditions  warrant  this  adjustment  it  should  be  cor- 
rected at  once. 

The  claim  has  been  the  subject  of  informal  complaint  before  the 
Commission  and  there  has  been  much  correspondence  relating  thereto, 
from  which,  as  well  as  from  the  pleadings,  it  appears  that  the  freight 
charges  have  not  been  paid,  although  the  locomotive  is  in  possession 
of  the  complainant. 

Not  being  able  to  find  that  the  rate  charged  was  unreasonable  or 
unlawful,  no  reparation  can  be  awarded.  But  even  if  the  rate  were 
found  to  be  unreasonable  an  award  of  reparation  would  not  be  made, 
because  complainant  has  not  paid  the  lawful  charges  on  the  shipment. 

An  order  of  dismissal  may  be  entered. 
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No.  1914. 
CONNOLLYFANNING  COMPANY  ET  AL. 

PENNSYLVANIA  RAILROAD  COMPANY  ET  AL. 


SulmiUed  May  £9,  1909.     Decided  November  26, 1909. 


Rates  on  barrel,  or  Malaga,  grapes  from  seaboard  points  to  Pittsbnrg,  Pa.,  not  having 
been  shown  to  be  nnreasonable  or  onjnst,  the  complaint  is  dismissed. 

e/.  J.  Foley  for  complainaDts. 

Henry  Wolf  Bikle  for  PeDnsylvaoia  Railroad  CompaDy. 

Willtam  Ainsworth  Parker  for  Baltimore  &  Ohio  Railroad  Compaoy. 

Report  of  the  Commission. 

Clements,  Commissioner: 

The  complainants  attack  the  rates  on  ** barrel  grapes"  from  New 
York,  Philadelphia,  Baltimore,  and  Washington,  D.  C,  to  Pittsburg, 
Pa.,  as  unjust,  unreasonable,  and  exce88ive;  ask  that  certain  rates 
much  lower  than  those  now  in  effect  be  established;  and  claim  repara- 
tion on  shipments  made  within  the  period  of  the  statute  of  limitations. 
*' Barrel  grapes"  are  known  to  the  trade  as  Almeria  grapes  and  to  the 
public  generally  as  Malaga  grapes.  They  are  grown  in  Spain,  trans- 
ported by  vessel  to  our  eastern  ports,  and  thence  by  rail  to  the  various 
inland  points  of  consumption.  They  are  packed  in  cork  dust  in  kegs 
or  barrels,  whence  the  name  *'  barrel  grapes,"  each  barrel  weighing 
about  60  pounds  gross,  containing  40  pounds  of  grapes.  The  port  of 
New  York  fairly  illustrates  the  situation  at  all  the  ports  of  entry  with 
respect  to  this  traffic,  and  is  the  port  concerning  which  most  of  the 
testimony  was  produced.  During  the  years  1907  and  1908  there  were 
ret*eived  at  New  York  1,369,000  barrels  of  Malaga  grapes,  at  Boston 
191,361  barrels,  and  at  Philadelphia  85,200  barrels.  In  other  words, 
Boston  received  only  about  14  per  cent  and  Philadelphia  only  a  little 
over  6  per  cent  of  the  volume  of  this  traffic  received  in  New  York. 
The  rates,  also,  from  the  other  ports  are  adjusted  with  relation  to  the 
rates  from  New  York  to  interior  destinations. 

The  movement  of  these  grapes  from  the  vineyards  begins  in  Sep- 
tember and  October,  and  an  examination  of  the  records  of  shipments 
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by  rail  ioclicate^  that  while  the  great  bulk  of  the  traffic  in  this  country 
moves  in  November  and  December,  the  carriers  may  expect  to  receive 
offers  of  barrel  grapes  at  the  ports  at  any  time  betweer  September 
and  March.  At  the  port  of  New  York  the  grapes  are  graded  upon  the 
wharf  and  sold  at  auction,  the  produce  dealers  buying  so  many  barrels 
of  one  lot  and  so  many  barrels  of  another  lot,  the  carrier  assorting  the 
lots  so  purchased,  loading  the  cars,  delivering  the  freight  at  destina- 
tion lighterage  free.  In  other  words,  the  rate  from  the  seaboard  to 
Pittsburg  applies  from  shipside  within  the  free  lighterage  limits  of 
New  York  Harbor. 

Dealing  in  Malaga  grapes  is  considered  a  somewhat  speculative 
venture  by  the  produce  men  themselves,  because  at  the  time  move- 
ment commences  in  the  autumn  the  market  is  fully  supplied  with 
Tokay  grapes  from  California,  and  the  two  varieties  are  not  ordi- 
narily marketed  at  the  same  time.  Tokay  grapes  have  not  the  keep- 
ing qualities  of  the  Malaga  variety  and  usually  sell  at  a  lower  retail 
price;  Malaga  grapes,  therefore,  are  bought  at  the  port,  transported 
to  the  distributing  points,  such  as  Pittsburg,  and  there  stored  until 
the  market  conditions  warrant  their  distribution  to  the  retailer. 

Official  Classification  No.  33,  I.  C.  C,  O.  C.  No.  33  classifies  grapes 
in  carloads,  minimum  weight  20,000  pounds,  as  second  class  and  in 
less  than  carloads  as  first  class  freight;  the  same  classification  has  a 
rule  applicable  to  barrel  grapes  whereby  a  shipment  of  a  carload  and 
a  part  of  a  carload  over  shall  be  charged  at  actual  weight  and  carload 
rate.  It  is  to  be  noted  that  while  the  rates  fixed  by  this  classification 
apply  on  domestic  as  well  as  imported  grapes  the  complaint  is 
addressed  solely  to  the  rates  on  the  imported  variety. 

The  present  rates,  which  have  been  in  existence  for  more  than  six 
years  past,  are: 

Jiatrs  on  grap€f,  in  cents  per  100  pounds. 


To  Pltteburg  from —  Carload. 


than 
carload. 


New  York  lincladlnK  free  freiKhtage  at  New  York  Harbori 39  45 

PhilHdtlphia 33  89 

Baltimore 31  37 

WashlngU)!! SI  37 


Complainants  ask  for  the  establishment  of  rates  on  barrel  grapes  as 
follows: 

Rates  on  grapes,  in  cents  per  100  pounds. 


To  Pittuburg  from— 

Carload. 

LeaiUkan 
carload. 

New  York 

21 

SO 

Philadelphia 

19 

S8 

Baltimore 

18 

27 

Waahln^ton 

m 

S7 

• 
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While  these  proposed  carload  rates  are  the  same  as  those  now 
applicable  to  fresh  vegetables,  such  as  asparagus,  lettuce,  spring 
onions,  green  peas,  green  beans,  cauliflower,  green  corn,  celery,  cucum- 
bers, and  pieplant,  the  proposed  less-than-carload  rates  are  much  lower 
than  the  less-than-carload  rates  on  the  vegetables  named.  Grapes, 
however,  are  classified  not  with  fresh  vegetables,  but  with  cherries, 
apricots,  and  plums.  The  complainants,  however,  seek  to  divide 
grapes  into  domestic  grapes,  concerning  the  rates  on  which  they  do 
not  complain,  and  imported  grapes,  and  to  have  the  rates  on  the  latter 
reduced  to  the  carload  rates,  and  to  less  than  the  less-than-carload 
rates,  on  fresh  vegetables. 

A  great  deal  of  testimony  was  produced  with  respect  to  the  values 
of  Malaga  grapes  and  of  the  various  vegetables  referred  to,  the  fair 
conclusion  from  which  is  that  while  the  average  values  of  some  of  the 
vegetables,  such  as  asparagus,  may  at  times  exceed  the  average  value 
of  Malaga  grapes,  yet  the  average  value  of  the  latter  exceeds  the 
average  value  of  all  the  vegetables  named  by  about  33^  per  cent. 
These  grapes  are  subject  to  an  ocean  freight  charge  that  has  averaged 
45  cents  per  barrel  in  the  last  two  years.  The  carload  rate.  New  York 
to  Pittsburg,  is  equivalent  to  a  barrel  rate  of  23.4  cents,  or  a  total 
charge  from  vineyard  to  Pittsburg,  excluding  the  duty,  of  1.71  cents 
per  pound.  The  rates  on  California  Tokay  grapes  to  Pittsburg  all 
rail  ai'e  1.45  cents  per  pound. 

The  record  makes  it  plain  that  Malaga  grapes,  while  not  requiring 
refrigeration,  do  require  care  in  transportation  to  protect  against  low 
temperatures,  and  that  the  carriers  generally  provide  refrigerator  cars 
for  their  transportation,  but  without  icing. 

Upon  all  the  facts  in  the  case  our  conclusion  is  that  the  rates  charged 
on  barrel  grapes  from  the  seaboard  to  Pittsburg  have  not  been  shown 
to  be  unjust  and  excessive,  and  that,  therefore,  this  complaint  must  be 
dismissed. 

ITLCaRep. 
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No.  2704. 
SOUTH  CASON  coal  COMPANY 

V. 

COLORADO  &  SOUTHERN  RAH^WAY  COMPANY  ET  AL. 


Sulnnitted  November  J,  1909.    Decided  December  IS,  1909. 


Bate  not  unreasonable  simply  because  a  lower  rate  Is  in  effect  via  lines  of  other 
carriers.    Complaint  dismissed. 

C.  W.  Durhin  for  complainant. 

E.  E.  Whitted  and  R.  H.  Widdicomh  for  Colorado  &  Southern 
Railway  Company. 

E.  B.  Peiree^  G.  B.  Albright  and  C.  W.  Waterman  for  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 

Report  or  the  Commissiok. 

Clark,  Com/missioner: 

On  January  22,  1909,  complainant  corporation  shipped  one  car- 
load of  coal  from  its  Big  Four  mine  in  Colorado  to  Pueblo,  Colo., 
via  the  Colorado  &  Southern  Railway.  On  January  25  complainant 
ordered  this  car  reconsigned  to  Hutchinson,  Kans.,  via  the  Chicago, 
Rock  Island  &  Pacific  Railway.  The  rate  of  $3.60  per  ton  collected 
was  the  combination  of  $3  from  the  mine  to  Medora,  Kans.,  plus  60 
cents  from  Medora  to  Hutchinson.  The  distance  from  the  mine  to 
Hutchinson  via  this  route  is  749  miles. 

The  Colorado  &  Southern  and  the  Denver  &  Rio  Grande  railways 
ase  the  same  track  from  the  Big  Four  mine  to  Pueblo.  There  was 
in  effect  at  the  time  this  shipment  moved  a  joint  through  rate  of  $3 
per  ton  from  the  mine  to  Hutchinson  via  the  Denver  &  Rio  Grande 
and  the  Chicago,  Rock  Island  &  Pacific.  There  was  also  in  effect  a 
rate  of  $3  from  the  mine  to  Hutchinson  via  the  Colorado  &  Southern 
and  the  Chicago,  Rock  Island  &  Pacific  via  Delhart,  Tex.,  the  dis- 
tance over  this  route  being  511  miles.  Complainant  sent  this  car 
to  Pueblo,  consigned  to  itself  as  a  local  shipment ;  and  after  secur- 
ing an  order  from  Hutchinson  reconsigned  it  to  that  destinaticm  in 
accordance  with  the  provisions  of  Colorado  &  Southern  tariff. 
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The  only  relief  asked  for  is  reparation  in  the  sum  of  $19.25,  being 
the  difference  between  the  rate  assessed  and  the  $3  rate  which  peti- 
tioner claims  should  have  been  applied.  The  higher  rate  was  di- 
rectly due  to  the  routing  specified  by  complainant  There  is  no 
evidence  that  the  rate  via  the  route  over  which  the  shipment  moved 
was  unreasonable,  further  than  the  inference  that  may  be  drawn 
from  the  fact  that  the  Denver  &  Kio  Grande  and  Rock  Island  have 
a  rate  of  $3  from  Big  Four  mine  to  Hutchinson.  Such  inference 
is  not  sufficient  to  warrant  finding  that  the  rate  via  the  route  the  ship- 
ment moved  was  unreasonable. 

The  complaint  is  dismissed. 

17  L  C.  a  Rep. 
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No.  2355. 
WHITE  BROTHERS 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 
ET  AL.  AND  NINE  OTHER  CASES  DISPaSED  OF  IN  THE 
ORDER  ENTERED  HEREIN,  WHICH  CASES  ARE  INDI- 
CATED  BY  DOCKET  NUMBERS  AS  FOLLOWS:  2356,  2357, 
2358,  2359,  2360,  2364,  2366,  2367,  AND  2368. 


SubmitUd  May  11,  1909.    Decided  November  26, 1909. 


Complainants  asked  for  reparation  on  the  ground  that  defendants'  through  rates  on 
hard-wood  lumber  in  carloads  from  points  east  of  the  Mississippi  River  to  San 
Francisco  were  unreasonable  because  more  than  combination  of  locals  in  effect; 
Held,  That  while  the  Commission  has  frequently  declared  that  through  rates 
between  certain  points  should  not  exceed  the  combination  of  local  rates  between 
the  same  points,  there  is  not  sufficient  evidence  of  record  in  these  cases  to  warrant 
findings  that  the  through  rates  charged  were  unreasonable.  Reparation  denied. 
Burgess  v.  Transcontinental  Freight  Bureau,  13  I.  0.  C.  Rep.,  668,  distinguished. 

Lester  G,  Burnett  and  J.  0.  Bracken  for  complainants. 

T.  J,  Norton  and  E.  W.  Camp  for  Atchison,  Topeka  &  Santa  Fe 
Railway  Company. 

F.  C.  DiUard  and  C,  W.  Durhrow  for  Union  Pacific  Railroad  Com- 
pany; Southern  Pacific  Company;  Galveston,  Harrisburg  &  San 
Antonio  Railway  Company;  and  Morgan's  Louisiana  &  Texas  Rail- 
road &  Steamship  Company. 

Report  of  the  Commission. 

Clements,  Commissioner: 

It  is  alleged  in  these  complaints  that  the  charge  of  the  published 
through  rate  of  85  cents  per  100  pounds  for  the  transportation  of 
hard-wood  lumber  in  carloads  from  points  east  of  the  Mississippi 
River  to  San  Francisco,  Cal.,  was  unreasonable,  for  the  reason  that 
at  the  same  time  there  w  as  a  combination  of  local  rates  between  the 
same  points  that  made  less  than  85  cents.     Reparation  is  asked. 

These  complaints  were  all  heard  together  and  may  be  disposed  of  in 
a  single  report.  In  each  the  case  of  Burgess  v.  Transamtinenial 
Freighi  Bureau^  13  I.  C.  C.  Rep.,  668,  is  referred  to  and  the  fact 
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pointed  out  that  the  Commission  foimd  the  reasonable  rate  for  the 
transportation  of  lumber  from  Mississippi  River  points  to  San  Fran- 
cisco and  other  Pacific  terminals  should  not  exceed  75  cents  per  100 
pouhds.  Attention  is  also  called  to  the  fact  that  effective  August  1, 
1908,  the  carriers  established  the  75-cent  rate  from  Mississippi  River 
points  to  Pacific  terminals.  All  the  shipments  involved  in  these 
cases  were  through  shipments  from  points  east  of  the  Missis- 
sippi to  San  Francisco,  for  which  the  published  through  rate 
was  charged  by  the  carriers.  Some  of  the  shipments  involved  were 
made  before  the  finding  of  the  Commission  in  the  Burgess  case,  and 
therefore  before  the  rate  therein  found  to  be  reasonable  was  put 
into  effect  by  the  defendants.  In  the  Burgess  case  the 
Commission  did  not  hold  that  the  carriers  might  not  charge 
from  points  east  of  the  Mississippi  River  somewhat  more  than  the 
rate  of  75  cents  therein  prescribed  for  transportation  from  the  river 
to  the  Pacific  coast.  No  evidence  was  submitted  and  no  finding 
was  made  with  respect  of  the  through  rate  to  San  Francisco  from 
points  east  of  the  Mississippi  River.  While  the  Commission  has 
frequently  held  that  through  rates  between  certain  points  should  not 
exceed  the  combination  of  local  rates  between  the  same  points,  this 
is  not  a  universal  rule,  especially  in  the  case  of  common  rates  from 
points  in  each  of  the  contiguous  group  territories.  We  do  not  have 
sufficient  evidence  before  us  in  the  records  in  these  cases  to  warrant 
findings  that  the  through  rate  charged  was  unreasonable.  We  would 
be  forced  to  reach  that  conclusion  merely  because  there  was  at  the 
same  time  in  the  case  of  some  of  the  shipments  a  lower  possible 
combination  of  locals  than  the  through  rate.  With  respect  of  the 
shipments  which  were  made  prior  to  the  finding  in  the  Burgess  case 
and  prior  to  the  time  the  carriers  published  the  rate  therein  found 
to  be  reasonable,  there  was  no  combination  of  locals  that  was  less 
than  the  through  rate  from  the  points  in  question;  that  is  to  say, 
the  85-cent  rate  appears  to  have  been  a  blanket  rate  covering  all  the 
territory  on  the  Mississippi  and  east  thereof  to  the  Pacific  terminals. 
The  Commission  did  not  in  the  Burgess  case,  as  above  stated,  have 
before  it  the  question  of  the  reasonableness  of  through  rates  from 
points  east  of  the  Mississippi,  and  that  question  is  only  presented  in 
these  cases  with  reference  to  possible  combinations  of  locals  which 
would  make  lower  than  the  through  rate  because  of  the  decision  in  the 
Burgess  case  and  as  the  only  basis  for  the  claim  for  reparation  here 
presented.  No  evidence  is  to  be  found  in  these  records  and  none  in 
the  record  in  the  Burgess  case  with  respect  to  conditions  of  trans- 
portation from  points  east  of  the  Mississippi. 

Whether  competition  exists  at  Mississippi  River  points  which 
would  justify  lower  rates  from  those  points  than  the  combination 
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of  local  rates  between  points  farther  east  and  the  Pacific  coast  we 
are  not  sufficiently  advised  to  determine.  In  any  event  the  through 
rates  from  the  points  involved  in  these  cases  have  not  been  so  brought 
in  issue  as  to  be  determined  in  this  proceeding.  For  these  rea&ons 
w^  can  not  properly  make  a  finding  as  to  the  reasonableness  of  the 
through  rate  from  points  east  of  the  Mississippi  River  to  San  Fran- 
cisco, and  these  claims  for  reparation  will  be  dismissed. 


No.  21S9. 
SANER-WHITEMAN  LUMBER  COMPANY 

V. 

TEXAS  &  NEW  ORLEANS  RAILROAD  COMPANY  ET  AL. 


Submitted  June  12,  1909.     Decided  December  7,  1909, 


Shipper  in  following  roating  instmction  in  the  tariff  sent  five  carloads  of  lomher  via 
a  roote  over  which  there  was  no  rate  applicable  except  the  class  rate.  The  tariff 
being  in  error,  the  carriers'  duty  was  to  treat  the  shipments  as  though  onroated 
and  to  forward  them  via  the  junction  making  the  lowest  combination  of  rates. 
Reparation  awarded. 

John  C.  Saner  for  complainant. 

T.  G.  Beard  for  Texas  &  New  Orleans  Railroad  Company  and  Hous- 
ton &  Texas  Central  Railroad  Company. 

Andrews^  Ball  cfe  Street  man  and  IT.  C.  Preston  for  St.  Louis  &  San 
Francisc»o  Railroad  Company;  St  Louis,  San  Francisco  &  Texas  Rail- 
way Company;  and  Chicago,  Roc*k  Island  &  PaciBc  Railway  Company. 

Report  of  the  Commission. 

Clements,  Coinmissumer: 

In  March,  1908,  complainant  shipped  five  carloads  of  lumber,  ag^^re- 

gating  200,400  pounds,  from  Caro,  Tex.,  to  Memphis,  Tenn.,  upon 

which  total  charges  of  $858,54  were  collected.     The  basis  of  these 

charges  was  the  cla^s  rate  of  41  cents  per  100  pounds,  no  commodity 

rate  having  been  provided  by  the  route  over  which  the  shipments 

moved.    This  rate  the  defendants  admitted  was  unreasonable. 
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Caro  is  on  the  line  of  the  Texas  &  New  Orleans  Railroad,  12  miles 
west  of  Nacogdoches.  The  cars  were  routed  by  the  shipper  "via 
Dallas,  H.  &  T.  C.  R.  R.,  Sherman,  St.  L.  &  S.  F.  R.  R.  and  St. 
Louis, '^  the  routing  specified  in  Texas  &  New  Orleans  Railroad  tariff, 
I.  C.  C,  No.  3,  from  mills  north  of  Beaumont  on  the  Texas  &  New 
Orleans  Railroad.  This  tariff,  attempting  to  group  the  various  points 
of  origin,  applied  the  words,  "To  group  2"  to  "mills  north  of  Beau- 
mont." The  same  tariff,  under  the  item  showing  points  to  which 
rates  apply,  shows  "Memphb,  Tenn.,  rate  from  Group  1,  16  cents, 
rate  from  Group  2,  blank."  Obviously,  the  carriers  had  no  intention 
under  this  tariff  to  apply  a  rate  to  Memphis  by  the  route  named.  The 
tariff  failed,  however,  to  apply  any  rates,  whatever  the  intentions  of 
the  carriers  may  have  been,  by  reason  of  the  misapplication  of  the 
preposition  "To"  instead  of  "From"  the  groups  1  and  2.  Even  had 
the  shipments  moved  "via  New  Orleans,"  in  which  case  all  mills  on 
the  Texas  &  New  Orleans  Railroad  under  the  tariff  were  intended  to 
take  "Group  1"  rates,  the  error  noted  would  have  rendered  the  appli- 
cation nugatory.  This  error  in  the  use  of  the  preposition  in  the 
grouping  in  the  tariff  was  recognized  by  the  issuing  carrier  and  cor- 
rected in  supplement  No.  2,  effective  May  13,  1908,  two  months  after 
the  shipments  moved.  At  the  time  the  shipments  moved  the  St.  Louis, 
San  Francisco  &  Texas  Railway  Company , was  not  a  party  to  the  tariff 
and  the  route  named  therein  was  improper  by  reason  of  the  lack  of 
concurrence.  In  supplement  No.  2  the  latter  carrier  was  named  as  a 
participating  line  and  the  routing  from  group  2  amended  to  read  "via 
Dallas,  H.  &  T.  C.  R.  R.,  Sherman,  St.  L.,  S.  F.  &  T.  Ry.,  Red  River, 
St.  L.  &  S.  F.  Ry.  and  St.  Louis,"  but  no  commodity  rate  has  yet 
been  applied  to  Memphis  by  this  route.  As  corrected,  the  tariff  now 
provides  a  rate  to  Memphis  of  16  cents  per  100  pounds  from  all  mills 
on  the  Texas  &  New  Orleans  Railroad  by  way  of  New  Orleans. 

At  the  hearing  the  errors  and  imperfections  of  the  tariff  were  fully 
developed  and  the  parties  by  stipulation  agreed,  subject  to  the  order 
of  the  Commission,  that  reparation  should  be  had  upon  the  basis  of 
the  lowest  possible  combination  applicable  to  the  shipments,  which 
was  and  is  5  cents  per  100  pounds  from  Caro  to  Nacogdoches  and  15 
cents  thence  to  Memphis,  which  would  have  made  a  charge  of  $418.80. 

Upon  all  the  facts  of  this  case  we  find  that  the  total  charges  col- 
lected were  unreasonable  and  unjust  in  and  to  the  extent  that  they 
exceeded  a  total  of  $418.80,  and  that  the  complainant  should  have 
reparation  in  the  sum  of  $439.74,  with  interest 
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No.  1979. 
FOSTER  LUMBER  COMPANY 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


Submitted  May  17,  1909.    Decided  November  26,  1909. 


Reparation  awarded  against  initial  carrier  for  misrouting  certain  ahipments  of 
lambef  transported  from  Fostoriat  Tex.,  to  Gary,  Ind. 

L.  F.  Bird  for  complainant 

Robert  Durdap  and  T.  /.  Norton  for  Atchison,  Topeka  &  Santa 
Fe  Railway  Company  and  Gulf,  Colorado  &  Santa  Fe  Railway 
Company. 

TT.  D.  McKemie  for  Chicago,  Lake  Shore  &  Eastern  Railway 

Company. 

Report  of  the  Commission. 

Knapp,  Chairman: 

In  this  proceeding  complainant  alleges  that  defendants  exacted  un- 
reasonable rates  for  the  transportation  of  10  carloads  of  lumber 
during  1907  and  1908  from  Fo^ria,  Tex.,  to  Gary,  Ind.,  and  asks 
reparation  in  the  sum  of  $314.17,  upcm  the  theory  that  no  rates  in 
excess  of  26  cents  per  100  pounds  should  have  been  charged.  The 
material  facts  may  be  briefly  summarized  as  follows: 

Fostoria  is  served  only  by  the  Gulf,  Colorado  &  Santa  Fe  Railway. 
A  number  of  lines  reach  Gary,  but  as  a  matter  of  convenience  the 
consignee  of  the  lumber  desired  terminal  delivery  by  Michigan  Cen* 
tral  Railroad.  During  1907  the  only  through  joint  rate  for  the  car- 
riage of  lumber  from  Fostoria  to  Gary,  26  cents  per  100  pounds,  ap- 
plied via  the  lines  of  the  Santa  Fe  system  from  Fostoria  to  Joliei, 
HI.,  and  thence  via  the  Chicago,  Lake  Shore  &  Eastern  Railway  to 
Gary.  Being  advised  of  this  rate,  complainant  sold  its  lumber  at  a 
delivered  price  based  thereon,  and  having  in  mind  the  instructions  of 
the  consignee  as  to  terminal  delivery,  routed  the  first  three  shipments 
via  the  Santa  Fe  lines  and  the  Chicago,  Lake  Shore  &  Eastern, 
^c/o  Michigan  CentraL^'  When  these  shipments  were  made  the 
city  of  Gary  was  in  process  of  construction  and  the  railroads  had  not 
been  able  to  construct  at  that  point  certain  switch  connections 
which  have  since  been  perfected.    Complainant  assumed  that  after 
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arrival  at  Gary  the  lumber  could  be  switched  to  the  tracks  of  the 
Michigan  Central  Railroad ;  but  this  could  not  be  accomplished,  be- 
cause there  was  no  physical  connection  at  Gary  between  the  Chicago, 
Lake  Shore  &  Eastern  and  the  Michigan  Central,  the  tracks  of  the 
former  being  north  and  those  of  the  latter  some  distance  south  of  the 
Grand  Calumet  River.  Therefore,  in  order  to  accomplish  the  de- 
livery noted  on  the  bill  of  lading,  after  arriving  at  Gary  on  the  tracks 
of  the  Chicago,  Lake  Shore  &  Eastern  the  shipments  were  hauled 
back  by  that  line  to  Hammond,  the  nearest  point  at  which  it  had 
physical  connection  with  the  Michigan  Central,  and  thence  returned 
to  Gary  by  the  Michigan  Central.  This  back  haul  from  Gary  to 
Hammcmd  and  return  involved  additional  local  charges,  above  the 
26-cent  rate,  of  6  and  6.8  cents  per  100  pounds,  and  it  is  for  those 
charges  that  complainant  claims  reparation. 

During  1907  complainant  could  have  secured  delivery  on  the  Mich- 
igan Central  tracks  at  a  rate  of  30  cents  per  100  pounds  by  routing 
the  shipments  from  Fostoria  to  Joliet  under  a  26-cent  rate,  and 
thence  via  the  Michigan  Central  to  Gary  at  a  rate  of  4  cents,  or  the 
shipments  could  have  been  routed  to  Hammond,  thence  via  the 
Michigan  Central  to  Gary,  at  a  total  charge  of  32  cents  per  100 
pounds;  and  either  routing  would  have  avoided  the  back  haul  to 
Hammond  and  return. 

Three  of  the  eight  cars  shipped  in  1907  were  directed  by  com- 
plainant to  be  routed  via  the  Santa  Fe  lines  and  Chicago,  Lake  Shore 
&  Eastern,  for  delivery  on  the  Michigan  Central  tracks.  The  re- 
maining five  cars  which  moved  in  1907  were  routed  by  complainant 
in  a  similar  manner,  but  rerouting  instructions  were  subsequently 
transmitted  to  the  initial  carrier  which  are  susceptible  of  interpreta- 
tion as  directing  carriage  of  the  cars  to  Hanmiond,  and  thence  via 
Michigan  Central,  which  could  have  been  accomplished  at  a  rate  of 
82  cents  per  100  pounds.  The  two  carloads  shipped  in  October,  1908, 
were  not  routed  by  complainant,  and  were  carried  by  defendants 
over  routes  which  resulted  in  the  application  of  a  30-cent  rate  in  one 
case  and  a  32-cent  rate  in  the  other. 

During  1907  and  1908  the  Santa  Fe  system  made  earnest  efforts 
to  secure  joint  rates  to  Gary,  and  the  establishment  of  such  rates  was 
retarded  only  to  the  extent  incidental  to  the  construction  of  track 
connections  in  and  about  Gary,  collection  of  information  respecting 
the  territory  from  which  rates  were  necessary,  and  elimination  of 
disputes  concerning  the  division  of  the  through  rates  with  its  con- 
nections. The  joint  rate  with  the  Chicago,  Lake  Shore  &  Eastern 
was  published  in  the  spring  of  1907.  A  joint  rate  of  26  cents  from 
Fostoria  to  Gary,  in  connection  with  the  Michigan  Central,  was 

made  effective  December  22,  1908.    A  representative  of  the  Santa 
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Fe  testified  that  publication  of  this  rate  was  delayed  by  failure  of 
the  connecting  lines  to  agree  upon  mutuaUy  satisfactory  divisions. 
The  Commission  has  held  that,  in  the  absence  of  specific  through 
routing  by  the  shipper,  it  is  the  duty  of  the 'carrier  to  route  ship- 
ments by  the  cheapest  reasonable  route  over  which  lawfully  estab- 
lished rates  are  in  force.  Pankey  v.  R.  <t  D.  R.  Co.,  3  I.  C.  C.  Rep., 
658;  Dewey  Brothers  Co.  v.  B.  dk  O.  R.  R.  Co.,  111.  C.  C.  Rep.,  481; 
Hennepin  Paper  Co.  v.  N.  P.  Ry.  Co.,  12  L  C.  C.  Rep.,  635.  Where 
a  shipper  gives  instructions  to  forward  his  goods  by  a  particular 
route  the  carrier  is  relieved  of  the  duty  of  ascertaining  wheth^  the 
goods  could  be  forwarded  by  another  route  at  a  lower  rate.  A.  J. 
Poor  Grain  Co.  v.  C,  B.  dk  Q.  Ry.  Co.,  12  I.  C.  C.  Rep.,  469.  And 
carriers  may  not  disregard  the  instructions  of  shippers  as  to  inter- 
mediate routing,  except  when  tariff  of  initial  line  reserves  the  right 
to  dictate  intermediate  routing.  Tariff  Circular  Na  17-A.  Apply- 
ing these  rules  to  the  shipments  in  question,  we  find  that  complain- 
ant is  not  entitled  to  reparation  upon  the  first  three  shipments  in 
1907,  because  the  expense  incurred  above  the  26-cent  rate  was  caused 
by  compliance  with  complainant's  routing  instructions.  Neither  can 
we  find  that  complainant  is  entitled  to  reparation  down  to  26  cents 
per  100  pounds  upon  the  other  five  carloads  shipped  in  1907 ;  but  we 
do  find  that  it  should  be  allowed  reparation  down  to  82  cents  upon 
those  shipments,  because,  under  complainant's  subsequent  instruc- 
tions as  to  routing,  they  might  have  been  carried  at  that  rate.  As  to 
the  two  carloads  shipped  in  1908,  we  find  complainant  entitled  to 
reparation  in  the  amount  collected  above  26  cents  per  100  pounds  for 
the  reason  that,  no  routing  instructions  having  been  issued  by  com- 
plainant, it  wa(^  defendants'  duty  to  carry  the  freight  to  Oary  at  the 
lowest  available  rate,  which  was  26  cents  per  100  pounds.  Upon  the 
five  cars  shipped  in  1907,  which  contained  an  aggregate  weight  of 
236,540  pounds,  total  freight  charges  of  $775.25  were  collected.  We 
find  that  in  respect  of  those  cars  a  total  of  $756.93  should  have  been 
asses&ed  had  the  cheapest  available  route  compatible  with  complain- 
ant's instructions  been  followed,  and  that,  therefore,  complainant  is 
entitled  to  reparation  in  the  sum  of*  $18.32.  Upon  the  two  carloads 
shipped  in  1908,  which  contained  an  aggregate  weight  of  103,300 
pounds,  total  freight  charges  of  $321.32  were  collected.  For  reasons 
stated  above,  we  find  that  the  shipments  should  have  been  carried  at 
a  26-cent  rate,  and  that  complainant  is  entitled  to  reparation  in  the 
amount  represented  by  the  difference  between  that  rate  and  the  rates 
actually  collected,  or  $52.74.  Upon  consideration  of  all  the  facts  in 
this  case,  our  conclusion  is  that  complainant  is  entitled  to  reparation 
in  the  sum  of  $71.06,  with  interest,  and  an  order  will  be  issued  re- 
quiring the  initial  carrier  to  make  reparation  in  that  amount. 

17  I.  c.  C.  Rep. 
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No.  2217. 
STOCK  YARDS  COTTON  &  LINSEED  MEAL  COMPANY 

V. 

MISSOURI,  KANSAS  &  TEXAS  RAILWAY  COMPANY 

ET  AL. 


Submitted  May  25,  1909.    Decided  December  7,  1909. 


A  carrier  voluntarily  establishing  a  through  rate  less  than  the  sum  of  the 
locals  after  a  shipment  has  moved  does  not,  ipw  facto,  become  liable  for  the 
difference  between  the  amount  charged  and  the  amount  which  would  have 
been  collected  if  the  through  rate  had  been  in  effect  at  the  time  of  the 
movement    - 

Fred  L.  Cook  for  complainant. 

/.  C.  Finch  for  Missouri,  Kansas  &  Texas  Railway  Company. 

R.  W.  Blair  and  H.  G.  KaUl  for  Union  Pacific  Railroad  Company. 

Report  of  the  Commission. 

Knapp,  Chairman: 

On  October  30,  1907,  complainant  shipped  from  Bartlett,  Tex.,  to 
Winchester,  Kan&,  a  carload  of  cotton-seed  cake  weighing  40,200 
pounds  upon  whidi  was  charged  and  collected  the  sum  of  $126.62 
based  upon  a  rate  of  81  cents  per  100  pounds  and  a  switching  charge 
of  $2  at  Kansas  City,  Mo.  The  rate  charged  was  made  up  of  the 
combination  of  locals  based  upon  Kansas  City,  25  cents  to  Kansas 
City  and  6  cents  beyond. 

Complainant  also  shipped  from  Bartlett,  Tex.,  to  Onaga,  Kans.,  on 
April  6,  1908,  a  carload  of  cotton-seed  cake  weighing  50,000  pounds 
upon  which  was  charged  and  collected  the  sum  of  $166.25  based  upon 
a  rate  of  83|  cents  per  100  pounds.  This  rate  was  likewise  made  up 
of  the  combination  of  locals  based  upon  Elansas  City,  25  cents  to 
Kansas  City,  and  8|  cents  beyond. 

The  Missouri,  Kansas  &  Texas  Railroad  transported  both  of  these 
shipments  from  point  of  origin  to  Kansas  City  and  the  Leaven- 
worth, Kansas  &  Western  Railroad  from  that  point  to  the  above 
destinations.    Complainant  alleges' that  a  reasonable  charge  for  these 
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shipments  would  have  been  25  cents  per  100  pounds  upon  the  Win- 
chester shipment  and  29  cents  on  the  Onaga  shipment,  and  asks 
reparation  in  the  amount  of  $47.87.  The  daim  for  reparation  was 
presented  informaUy  to  the  Commission  on  June  6,  1908. 

Since  the  shipments  moved  the  Leavenworth,  Kansas  &  Western 
Bailway  Company  has  been  absorbed  by  the  Union  Pacific  Railway 
Company,  and  the  latter  company  was  made  a  party  defendant. 
But  before  this  absorption  the  Leavenworth,  Kansas  &  Western 
became  a  party  to  a  tariff  naming  a  through  rate  of  25  cents  on 
the  conmiodity  in  question  from  Bartlett  to  Winchester  and  29  cents 
from  Bartlett  to  Onaga.  These  rates  became  effective  June  8,  1908, 
and  are  still  in  force  via  the  Missouri,  Slansas  &  Texas  and  the 
Union  Pacific. 

The  question  presented  is  whether  or  not  a  carrier  which  volun- 
tarily establishes  a  through  rate  less  than  the  sum  of  the  locals  after 
a  shipment  has  moved  should  ipso  facto  become  liable  for  the  dif- 
ference between  the  amount  charged  and  the  amount  which  would 
have  been  collected  if  the  through  rate  had  been  in  effect  at  the  time 
of  the  movement  We  have  said  many  times  that  the  voluntary 
reduction  of  a  rate  by  a  carrier  with  no  other  evidence  of  its  un- 
reasonableness except  the  fact  that  a  lower  rate  is  at  present  in 
existence  does  not  present  a  case  where  reparation  should  be  awarded. 

At  the  hearing  complainant  seemed  to  consider  that  the  assessing 
of  a  $2  switching  charge  upon  the  Winchester  shipment  did  not 
have  tariff  authority.  With  this  we  are  unable  to  agree,  as  it  was 
apparently  assessed  under  supplement  5  of  Trans-Missouri  Freight 
Bureau  tariff,  I.  C.  C.  No.  193,  effective  August  8,  1907,  which  pro- 
vides for  an  intermediate  switching  charge  of  $2  per  car  on  ship- 
ments from  the  Missouri,  Kansas  &  Texas  Railroad  to  connecting 
lines  at  Kansas  City.  We  are  also  of  the  opinion  that  this  switch- 
ing charge  should  have  been  assessed  upon  the  Onaga  shipment  as 
well  as  upon  the  shipment  to  Winchester.  The  complaint  is  dis- 
missed. 

ITLaaRep. 
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No.  2706. 
WILLIAM  F.  JOBBINS,  INCORPORATED, 

V. 

CHICAGO  &  NORTH  WESTERN  RAILWAY  COMPANY  ET  AL. 


SubmiiUd  August  fO,  1909,     Decided  November  f6,  1909. 


The  tariff  of  defendants  in  force  when  shipment  involved  was  made  held  to  be 
unreasonable  and  unlawful  in  that  it  did  not  contain  a  rule  providing  that  when 
carriers  are  unable  to  furnish  a  car  of  lai^  dimensions  ordered  by  shipper,  they 
may  furnish  two  smaller  cars,  which  may  be  used  on  the  basis  of  the  minimum 
fixed  for  the  car  ordered.  Provision  to  that  effect  subsequently  published 
required  to  be  maintained  for  two  years,  and  reparation  awarded. 

Thomas  M,  Siarkie  for  complainaDt. 

Samud  A.  Lynde  and  Edward  M.  Hyzer  for  Chicago  &  North 
Western  Railway  Company. 

F.  C.  DiUard^  P.  F.  Dunne^  and  C.  W.  Durbrow  for  Southern 
Pacific  Company  and  Union  Pacific  Railroad  Company. 

Report  of  the  Commission. 

Knapp,  Chairman: 

This  case  is  submitted  on  complaint  and  answers.  In  December, 
1906,  complainant,  desiring  to  ship  a  carload  of  persulphate  of  iron 
from  Aurora,  111.,  to  San  Francisco,  Cal.,  requested  the  initial  carrier, 
the  Chicago  &  North  Western  Railway  Company,  to  provide  a  car  of 
60,000  pounds  capacity  for  the  proposed  shipment  The  rate  appli- 
cable on  the  shipment  in  question,  60  cents  per  100  pounds  upon  a 
minimum  carload  weight  of  60,000  pounds,  was  published  in  Trans- 
continental Freight  Bureau  tariff,  1.  C.  C.  No.  875,  effective  January 
18,  1904,  which  also  contained  the  following  rule  applicable  to  the 
excess  over  carload  lots: 

8.  Exc€9»  or  leu  than  carloads, — When  the  minimum  carload  weight  or  more  of  one 
article  is  shipped  in  one  day  by  one  consignor  to  one  consignee,  covered  by  one  bill 
of  lading,  the  established  rate  for  a  carload  shall  apply  on  the  entire  lot,  althongb 
it  may  be  less  than  two  or  more  full  carload  lots.  The  first  car  or  cars  mast  be 
loaded  to  their  full  capacity,  and  are  subject  to  established  rules  for  minimum 
wdghts,  the  actual  weight  of  the  remainder,  provided  it  is  loaded  in  box  care,  to  be 
chaiged  for  at  the  carload  rate,  reference  being  made  on  the  waybill  for  the  remainder 
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of  the  lot  to  the  waybill  for  the  full  carload  or  loads.  This  is  intended  to  apply  on 
all  articles  that  are  claanfied  in  class  or  commodity  rates  in  both  lees  than  carloads 
and  in  carloads,  except  on  carload  freight  taking  minimnm  weights  of  less  than  24,000 
pounds,  and  shipments  of  agricnltnral  implements  (including  hand  implements), 
vehicles,  live  stock,  green  fmit,  green  vegetables,  stoves  and  ranges,  stovepipe  and 
stovepipe  elbows,  barrels,  casks,  emigrants'  movables,  fomiture,  household  goods^ 
kegs,  lumber,  articles  taking  Inmber  rates,  sash,  doors,  blinds,  tin  cans,  tinware, 
stamped  ware,  wagon  material,  wooden  ware,  baskets,  and  all  shipments  requiring 
special  equipment,  such  as  refrigerator,  ventilator,  or  other:  in  such  cases  excess  lots 
will  be  charged  for  at  the  less-than-carload  rate. 

At  the  time  the  shipment  wa^  offered  the  Chicago  &  North  Western 
was  unable  to  furnish  a  car  of  60,000  pounds  capacity,  and  in  lieu 
thereof  furnished  two  cars,  each  of  40,000  pounds  capacity,  into  one 
of  which  complainant  loaded  44,013  pounds  and  into  the  other  15,696 
pounds,  or  59,709  in  all.  Upon  this  shipment  complainant  prepaid 
freight  charges  at  the  rate  of  60  cents  per  100  pounds,  amounting  to 
$360,  upon  the  prescribed  minimum  carload  weight  of  60,000  pounds. 
In  explanation  of  the  acceptance  of  this  amount  in  prepayment  of 
freight  charges,  it  is  stated  that  the  local  agent  of  the  initial  line  mis- 
construed the  rule  above  quoted  to  mean  that  when  a  carrier,  being 
unable  to  furnish  a  car  capable  of  carrying  the  minimum  weight  pre- 
scribed by  the  tariff,  fumbhed  two  smaller  cars  in  lieu  thereof,  the 
shipment  would  be  carried  in  the  two  smaller  cars  at  the  total  charge 
which  would  have  been  incurred  had  the  carrier  furnished  a  car  capa- 
ble of  carrying  the  minimum  weight  prescribed  by  the  tariff.  Obvi- 
ously, however,  the  rule  in  question  provided  that  the  minimum 
weight  prescribed  by  the  tariff  must  be  applied  upon  the  first  car; 
and  in  accordance  with  this  provision,  when  the  shipment  reached 
San  Francisco,  the  Southern  Pacific  Company  demanded  payment  of 
additional  charges  on  basis  of  the  tariff  minimum  for  the  two  cars  and 
rendered  bills  accordingly.  This  made  an  additional  charge  of  $95.92, 
which  was  paid  under  protest  by  complainants  representative  at  San 
Francisco. 

It  appears  that  at  the  time  this  shipment  moved  there  was  no  rule 
in  the  tariff  providing  that  in  case  of  inability  of  the  initial  carrier  to 
fumi»h  a  car  of  capacity  sufficient  to  contain  the  minimum  weight 
prescribed  by  the  tariff,  two  smaller  cars  could  be  furnished  in  lieu 
thereof,  to  l>e  used  on  the  basis  of  the  minimum  fixed  for  the  car 
ordered.  Effective  February  1,  1909,  by  supplement  No.  1  to  Trans- 
continental Freight  Bureau  tariff,  I.  C.  C.  No.  865,  such  a  rule  was 
provided,  reading  as  follows: 

(K)  When  carrier  is  nnable  to  fnmish  a  car  of  large  dimensions  ordered  by  ship- 
per, two  smaller  cara  may  Xie  faniii»he<l,  and  may  be  used  on  the  basis  of  the  mini- 
mnm  fixe<l  for  car  onlered,  it  being  understood  that  shipper  may  not  order  a  car  of 

dlmenifions  or  capacity  not  provided  for  in  this  tariff. 
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The  facts  in  this  case  appear  to  bring  it  clearly  within  the  principle 
announced  in  kaye  cfe  Carter  Lumber  Co.  v.  Minnesota  cfe  Tntema- 
tional  Hy.  Co,^  16  I.  C.  C.  Rep.,  285,  in  the  following  language: 

A  carload  rate  and  a  minimDm  weight  for  a  car  of  definite  dimensions  when  law- 
folly  published  in  the  tariffs  of  a  carrier  constitute  an  open  offer  to  the  shipping 
public  to  move  their  merchandise  on  those  terms;  and  it  would  be  wholly  unsound 
in  principle  to  permit  the  carrier  to  impose  additional  transportation  charges  on  the 
shipper  who  orders  a  car  of  a  capacity,  length,  or  dimension  specified  in  its  tariffs, 
simply  because  it  is  not  provided  with  cars  of  the  dimensions  ordered.  Pacific  Pur- 
ehatmg  Co,  v.  C.  dc  N.  W.  Ry,  Co.,  12  I.  C.  C.  Rep.,  649,  and  General  Oiemical  Co.  v. 
N.  dc  W.  Ry,  Co.,  15  I.  C.  C.  Rep.,  349.  We  therefore  find  that  the  complainant  is 
entitled  to  reparation. 

The  obligation  to  carry  the  merchandise  of  shippers  on  the  basis  of  the  published 
rates  and  minimum  weights,  and  to  use  whatever  cars  are  available  for  that  purpose, 
ought  to  have  been  covered  in  the  published  tariffs  of  the  defendants  by  proper  rule 
to  that  effect;  and  their  tariffs  were  unreasonable  and  unlawful  in  not  containiqg 
such  a  provision  at  the  time  these  shipments  were  made.  Beggs  v.  Wabash  R,  R.  Co., 
16 1.  C.  C.  Rep.,  208. 

We  find  that  defendants'  tariffs  were  unreasonable  and  unlawful  by 
reason  of  their  failure  to  contain  a  rule  similar  to  that  above  quoted 
from  Transcontinental  Freight  Bureau  tariff,  I.  C.  C.  No.  865,  and  that 
by  reason  of  such  failure  the  sum  of  $95.92  was  unlawfully  exacted 
from  complainant.  An  order  will  be  entered  awarding  complainant 
reparation  in  that  amount  with  interest,  and  requiring  the  maintenance 
of  the  rule  in  question  for  a  period  of  not  less  than  two  years  from  the 
date  of  the  order. 
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Na  2192. 
80UTHEKN  BITULITHIC  COMPANY 

V. 

ILLINOIS  CENTRAL  BAILROAD  COMPANY  ET  AL. 


SubnUtted  Map  10,  1909.    Decided  December  H,  1909. 


Oomplfllnt  aUeged  tbat  defendantB*  rate  on  crushed  stone  from  Cedar  Bluff.  Ky^ 
to  Baton  Booge,  La^  was  unreasonable  and  onjostly  discrimlnatxMj,  but 
upon  the  particular  fiicts  of  the  case  the  allegations  are  not  snstnlned  and 
the  complaint  should  be  dismissed. 

TF.  B.  CampheU  Pitcher  for  c(miplamant. 
Sidney  F.  Andrewe  for  defendants. 

BePOST  of  the  ComffTIWfOK. 

Kkafp,  Chairman: 

In  this  proceeding  it  is  alleged  that  the  rate  of  $1.85  per  gross  ton 
exacted  by  defendants  for  the  transportation  of  1^1L8  tons  of 
crashed  stone  from  Cedar  Bluff,  Ky.,  to  Bat<Mi  Booge,  La.,  shipped 
by  complainant  daring  April  and  May,  1906,  was  areascmable  and 
anjastly  discriminatory.  Beparation  is  asked  in  the  sam  of  35 
cents  per  ton  apon  the  shipments  in  question.  The  limitation  of  two 
years  upon  the  filing  of  claims  with  the  Commission  is  pleaded  in  bar 
of  the  action ;  but  we  find  that  although  this  formal  complaint  was 
not  filed  until  May  2, 1909,  the  claim  was  filed  informally  within  the 
statutory  period.  Under  previous  rulings  of  the  Commission  the 
claim  is  not,  therefore,  barred  by  the  statute  of  limitations. 

The  rate  in  question,  amounting  to  only  2.84  mills  per  ton  (2,000 
pounds)  per  mile  via  the  short-line  distance,  does  not  appear  to  be 
excessive.  On  the  contrary,  it  is  no  doubt  rather  low.  And  we  find 
nothing  in  the  record  to  support  complainant^s  contention  that  the 
rate  is  unreasonable  in  itself.  The  real  gravamen  of  the  complaint, 
however,  is  that  the  rate  is  unduly  discriminatory,  and  this  allegation 
is  based  mainly  upon  comparison  of  the  $1.85  rate  from  Cedar 
Bluff  to  Baton  Bouge  with  defendants^  rate  of  $1.50  for  carriage 
of  the  same  commodity  from  Cedar  Bluff  to  New  Orleans.  It  ap- 
pears from  the  evidence  that  the  $1.50  rate  to  New  Orleans  was 
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established  to  permit  sale  of  stone  from  Cedar  Bluff  at  that  point 
in  competition  with  stone  quarried  in  Alabama.  The  short-line  dis- 
tance from  Cedar  Bluff  to  Baton  Bouge  is  580  miles  and  to  New 
Orleans  599  miles.  The  distance  from  Birmingham,  Ala.,  to  New 
Orleans  is  865  miles,  and  the  rate  $1.40.  From  the  record  it  seems 
dear  that  comparatively  low  rates  were  established  by  defendants 
from  Cedar  Bluff  to  New  Orleans  and  Baton  Bouge  to  enable  stone 
quarried  at  the  former  point  to  be  sold  at  those  destinations.  It  does 
not  appear  that  there  is  such  a  competitive  relation  between  Baton 
Rouge  and  New  Orleans  in  respect  of  the  conmiodity  in  question 
that  different  rates  to  those  points  are  prima  facie  unlawful.  On 
the  contrary  we  find  that  there  is  such  substantial  dissimilarity  be- 
tween the  conditions  existing  in  respect  of  the  transportation  of 
crushed  stone  from  Cedar  Bluff  to  those  two  cities  as  to  justify  the 
difference  in  rate  of  which  complaint  is  made.  It  follows  that  the 
complaint  should  be  dismissed,  and  it  will  be  so  ordered. 

It  should  be  noted  that  our  conclusion  is  based  only  upon  evidence 
adduced  in  relation  to  the  particular  traflSc  and  points  mentioned  in 
the  complaint  Defendants  state  that  in  many  cases  New  Orleans 
and  Baton  Bouge  receive  the  same  rates,  and  nothing  contained  in 
this  report  is  to  be  construed  as  warranting  any  change  in  rate  adjust- 
ment as  between  those  two  cities  respecting  traffic  which  was  not  the 
subject  of  investigation  in  this  proceeding. 
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No.  1433. 

CRUTCHFIELD  &  WOOLFOLK 

V, 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  ET  AL. 


Suhmitted  May  29,  1909.    Decided  December  H,  1909. 


Bate  charged  for  the  transportation  of  six  carloads  of  grapes  from  Peewee 
Valley,  Ky.,  to  Pittsburg,  Pa.,  found  nnreasonable. 

/.  /.  Foley  for  complainants. 

William  A.Northcutt  for  Louisville  &  Nashville  Railroad  Company. 

C.  B.  Femald  for  Pittsburg,  Cincinnati,  Chicago  &  St  Louis  Rail- 
way Company. 

Report  of  the  Commission. 

Lane,  Commissioner: 

Complainants  challenge  the  legality  of  the  rate  assessed  on  six 
carloads  of  grapes  shipped  via  the  defendants'  lines  from  Peewee 
Valley,  Ky.,  to  Pittsburg,  Pa.  The  case  has  been  heard  twice.  We 
were  unable,  for  want  of  proper  parties  defendant,  to  make  an.  order 
following  the  initial  hearing.  14  I.  C.  C.  Rep.  558.  Complainants' 
petition  was  subsequently  amended  in  conformity  with  the  Commis- 
sion's suggestion,  and  a  second  hearing  held.  For  the  purposes  of 
this  report  a  detailed  statement  of  the  facts  will  not  be  necessary. 

Peewee  Valley  is  situated  some  17  miles  east  of  Louisville  on  the 
Cincinnati  line  of  the  Louisville  &  Nashville  Railroad.  The  ship- 
ments in  question  moved  in  August  and  September,  1907,  and  chaifies 
•ppear  to  have  been  collected  at  the  rate  of  45  cents  per  100  pounds. 
Defendants  admit  that  there  was  no  tariff  authority  for  the  rate 
charged,  but  represent  that  the  rate  properly  assessable  was  42  cents 
per  100  pounds  made  up  of  the  local  rate  of  12  cents  per  100  pounds 
from  Peewee  Valley  to  Louisville  plus  a  proportional  rate  of  30  cents 
per  100  pounds  applying  from  Louisville  to  Pittsburg.  There  being 
no  joint  rate  from  point  of  origin  to  destination,  it  would  seem  that 

ITLaCBefi. 


OBUTOHFIELD  A  WOOLFOLK  t;.  L.  A  K.  B.  B.   CO.  808 

the  42-cent  combination  as  daimed  was  properly  applicable  under 
paragraph  5  (b)  of  Tariff  Circular  17- A,  reading  as  follows: 

If  shipment  moves  to  or  from  a  point  directly  intermediate  to  the  Inise  poini 
ypon  tchich  the  lowest  combination  makes,  snob  combination  mast  be  applied; 
and  it  is  not  necessary  to  banl  shipment  to  snch  base  point  and  back  again  to 
or  through  point  of  origin  or  destination. 

The  flat  rate  in  effect  on  grapes,  in  carloads,  moving  from  Louisville 
to  Pittsburg  is  39  cents  per  100  pounds.  Complainants  contend  that 
the  rate  charged  on  these  shipments  was  unjust  and  unreasonable  to 
the  extent  that  it  exceeded  30  cents  per  100  pounds,  the  proportional 
at  present  applying  from  Louisville  on  shipments  originating  beyond* 
However,  this  30-cent  proportional  is  in  large  measure  forced  upon 
the  defendants  by  competitive  conditions,  and  upon  this  record  we 
are  not  justified  in  fixing  the  rate  from  Peewee  VaUey  to  Pittsburg 
at  that  figure. 

Upon  the  facts  presented  we  find  that  the  rate  charged  by  these 

defendants  was  unjust  and  unreasonable  to  the  extent  that  ft  exceeded 

a  rate  of  89  cents  per  100  poimds.    We  find,  further,  that  a  reasonable 

rate  to  be  observed  for  the  future  on  grapes,  in  carloads,  from  Peewee 

Valley,  Ky.,  to  Pittsburg,  Pa.,  should  not  exceed  39  cents  per  100 

pounds.    Reparation  will  be  awarded  upon  presentation  of  competent 

evidence  of  the  payment  of  freight  charges. 
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No.  2851. 
H.  R.  WILLIAK 

V. 

CANADIAN  NORTHERN  QUEBEC  RAILWAY  COMPANY 

ET  AL. 


8u}>mUted  October  22,  1909.    Decided  December  H,  1909. 


Reparation  awarded  for  the  collection  of  unreasonable  charges  npon  18  car- 
loads of  newspaper  shipped  from  Grand  Mere,  Quebec,  to  San  Frandseo^ 
OaU  and  rate  prescribed  for  the  future. 

/.  O.  Bracken  for  complainant. 

C.  W.  Durbrow  for  Southern  Pacific  Company. 

Report  of  the  Commission. 

Lane,  Commissioner: 

On  various  dates  in  July,  August,  and  September,  1907,  complain- 
ant caused  to  be  delivered  to  the  Canadian  Northern  Quebec  Railway 
Company,  at  Grand  Mere,  Quebec,  some  18  carloads  of  newspaper  for 
transportation  to  San  Francisco,  CaL  With  one  exception  the  ship- 
ments were  routed  by  the  shipper  via  the  Canadian  Pacific  Railway 
Company,  Wabash  Railroad  Company,  Chicago,-  Burlington  & 
Quincy  Railroad  Company  and  lines  beyond ;  the  remaining  carload 
was  routed  via  the  Canadian  Pacific  Railway  Company,  Wabadi 
Railroad  Company,  Chicago  &  North  Western  Railway  Company  and 
lines  beyond.  At  the  time  of  movement  there  was  in  effect  a  rate  of 
75  cents  per  100  pounds  on  newspaper,  in  carloads,  from  Grand  Mere 
to  San  Francisco,  but  this  rate  was  effective  only  through  Chicago. 
The  Wabash  Railroad  Company  carried  these  shipments  from  Detroit 
via  its  East  Hannibal  gateway,  and,  with  the  exception  of  a  single 
carload,  delivered  same  to  the  Chicago,  Burlington  &  Quincy  Rail- 
road Company  at  Kansas  City ;  the  remaining  carload  was  delivered 
to  the  Missouri  Pacific  Railway  Company  at  Kansas  City.  Thence 
shipments  were  carried  to  destination  via  the  lines  of  the  several 

other  defendants. 
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The  rate  lawfully  applicable  by  the  route  of  movement  was  90  cents 
per  100  pounds,  and  charges  were  collected  in  accordance  therewith. 
This  rate  is  alleged  by  the  complainant  to  be  unjust  and  imreasonable, 
to  the  extent  that  it  exceeds  the  rate  of  75  cents  per  100  pounds  ap- 
plying through  the  Chicago  gateway.  Bepa  ration  is  sought  in  the 
amount  of  $1,891.98. 

Effective  January  28,  1908,  the  75-cent  rate  was  made  specifically 
applicable  via  all  routes.  The  through  rate  appears  to  have  been  can- 
celed on  January  1, 1909,  but  was  reestablished  on  June  5,  1909. 

Certain  of  the  defendant  carriers  disclaim  liability  for  the  collection 
of  the  alleged  excessive  charges  upon  the  plea  that  it  was  the  duty 
of  the  initial  carrier,  or  of  the  Wabash  Railroad  Company  to  which 
the  shipments  were  intrusted  at  Detroit,  to  forward  the  same  via  the 
Chicago  gateway,  and  that  the  connecting  lines  should  bear  no  part 
of  the  responsibility  for  the  shipments  having  been  sent  by  the  more 
expensive  route.  We  may  observe  that  carriers  charged  with  exacting 
an  unreasonable  rate  can  not  escape  liability  solely  upon  the  groimd 
that  the  shipments  could  have  been  transported  via  a  route  carrying 
a  lower  rate.  If  the  rate  assessed  was,  in  fact,  unreasonable,  defend- 
ants should  be  required  to  make  reparation  irrespective  of  the  fact 
that  the  shipper  would  have  enjoyed  a  lower  rate  if  his  shipments 
had  moved  through  a  different  gateway. 

We  find  that  the  rate  assessed  and  collected  on  the  shipments  giving 
rise  to  this  complaint  was  unjust  and  unreasonable  to  Uie  extent  that 
it  exceeded  the  rate  of  75  cents  per  100  pounds  which  was  applicable 
via  the  Chicago  gateway  and  has  since  been  made  effective  via  the 
route  of  movement  We  find  further  that  a  reasonable  rate  to  be 
observed  for  the  future  should  not  exceed  75  cents  per  100  pounds. 
Separation  will  be  awarded  in  the  amount  of  $1,891.93  as  claimed, 
with  interest  from  the  date  of  payment  of  freight  charges. 

An  order  will  issue  in  conformity  with  these  findings. 

315G2— VOL  17—10 20 


806  IKTEBSTATE  COMMEBCE  COMMISSION  BEPOBTS. 


No.  2238. 
MILL  CREEK  CANNEL  COAL  COMPANY 

V. 

COAL  &  COKE  RAILWAY  COMPANY  ET  AL. 


SuhmUted  October  4, 1909,    Decided  December  H,  1909. 


Complaint  challenging  reasonableness  of  rates  on  cannel  coal  from  Mill  Creek- 
Elk,  W.  Va.,  to  points  in  Ohio,  Illinois,  Michigan,  and  other  states,  dis- 
missed on  motion  of  complainant. 

E.  B.  Dyer  for  complainant. 

George  E.  Price  and  Buckner  Clay  for  Coal  &  Coke  Railway 
Company. 

Report  of  the  Commission. 

Lane,  Commissioner: 

Complainant  challenges  the  legality  of  rates  assessed  by  the  de- 
fendants for  the  transportation  of  cannel  coal  from  Mill  Creek-EUk, 
W.  Va.,  to  various  points  in  Ohio,  Illinois,  Michigan,  and  other  states. 

It  appears  that  for  some  years  past  the  rate  effective  on  cannel 
coal  from  mines  in  West  Virginia  to  various  points  in  other  states 
reached  by  the  lines  of  the  defendants  and  their  connections  has  been 
fixed  at  the  rate  applying  on  bituminous  coal,  plus  an  arbitrary  of 
25  cents  per  ton.  It  is  alleged  that  this  adjustment  subjects  com- 
plainant to  imjust  and  imreasonable  charges  and  violates  the  law's 
prohibitions  against  discrimination. 

At  the  hearing  complainant  moved  that  the  petition  be  dismissed, 
representing  that  the  real  cause  leading  to  the  complaint  was  the 
announcement  of  the  defendant,  the  ICanawha  &  Michigan  Railway 
Company,  that  shipments  of  cannel  coal  would  henceforth  be  assessed 
the  regular  sixth  class  rate.  On  behalf  of  the  defendants,  it  is  ex- 
plained that  the  Kanawha  &  Michigan  Railway  Company  discovered 
that  many  shipments  were  being  made  to  points  to  which  commodity 

rates  were  not  specifically  applicable  under  the  established  tariffs; 
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it  was,  therefore,  necessary  to  require  the  assessment  of  charges  upon 
such  shipments  in  accordance  with  the  sixth  class  rate,  an  admittedly 
prohibitive  charge.  Subsequent  to  the  filing  of  complaint,  defend- 
ants' tariff  was  amended  by  inserting  an  intermediate  clause,  making 
the  commodity  rates  applicable  to  the  points  which  formerly  had 
not  been  covered.  In  addition  to  this,  the  rates  on  cannel  coal  were 
reduced  by  some  10  or  15  cents  per  ton  from  the  former  figure.  It 
thus  appears  that  the  difficulties  giving  rise  to  this  petition  have 
been  removed  to  the  satisfaction  of  the  complainant. 

Inasmuch  as  the  ends  sought  by  the  complainant  in  this  proceeding 
have  been  substantially  attained,  an  order  of  dismissal  will  be  entered. 


•  ♦» 


No.  2568. 
JOHN  W.  VANNESS 

V. 

LEHIGH  &  HUDSON   RIVER  RAILWAY  COMPANY  ET  AL. 


l^ubmitted  September  2^,  1900.    Decided  Deeemht^/  IS,  1909. 


Rate  of  42  cents  on  horses,  in  carloAds,  from  ChamberBbuig,  Pa.,  to  Warwick,  N.  Y., 
held  to  be  unreasonable,  and  33  cents  fixed  as  the  maximum  to  be  chaiged  in  the 
future.    Reparation  awarded. 

John  W,  Vanness  for  complainant  in  person. 

Jackson  E.  Reynolds  for  Central  Railroad  Company  of  New  Jersey. 

Cluirles  Ueebner  for  Pliiladelphia  &  Reading  Railway  Company; 
Western  Maryland  Railroad  Company;  and  B.  F.  Bush,  receiver 
thereof. 

Report  op  the  Cobcmission. 

Prouty,  Commissioner: 

On  February  15,  1909,  complainant  shipped  a  carload  of  horses, 

weighing  22,000  pounds,  from  Chambersburg,  Pa.,  a  station  on  the 

Western  Maryland  Railroad,  at  the  joint  rate  of  42  cents  per  100 

pounds  via  that  carrier  to  Shippensburg,  thence  over  the  Ptiiladelphia 

&  Reading  to  Allentown,  thence  over  the  Central  of  New  Jersey  to 

Easton,  and  from  thence  over  the  Lehigh  &  Iludson  to  Warwick, 

N.  Y.,  a  total  distance  of  228  miles.     The  charges  paid  wer6  $92.40. 
17  I.  C.  C.  Rep. 
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It  is  contended  that  this  rate  is  unreasonable  and  discriminatoiy  and 
reparation  is  claimed  in  the  sum  of  $19.80,  based  upon  the  di£Perence 
between  the  charge  exacted  and  what  it  would  have  been  had  a  rate 
of  33  cents  applied. 

The  Lehigh  &  Hudson  and  the  Central  of  New  Jersey  in  their 
separate  answers  admit  that  the  rate- of  42  cents  is  excessive  and 
allege  it  should  have  been  33  cents,  and  consent  that  an  order  be 
entered  granting  reparation  in  the  amount  claimed.  The  Philadel- 
phia &  Reading  and  Western  Maryland  deny  that  the  rate  is  unrea- 
sonable. 

The  parties  in  this  proceeding  have  been  fully  heard.  From  a 
consideration  of  all  the  facts,  we  are  of  the  opinion  that  33  cents  was 
at  the  time  this  shipment  moved  and  still  is  a  reasonable  rate  to  be 
applied  to  the  transportation  of  horses,  in  carloads,  between  these 
points,  over  this  route,  and  that  this  rate  ought  not  to  be  exceeded 
for  the  future,  the  minimum  to  be  the  same  as  now. 

We  further  find  that  the  complainant  is  entitled  to  recover  the 

difference  between  the  charges  actually  paid  at  a  rate  of  42  cents  and 

what  he  would  have  paid  at  a  rate  of  33  cents,  or  $19.80,  with  interest. 

An  order  will  be  so  issued. 
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No.  1839. 
OLD  DOMINION  COPPER  MINING  &  SMELTING  COMPANY 

V. 

PENNSYLVANIA    RAILROAD    COMPANY   ET  AL.    AND  51 
OTHER   CASES,    DESIGNATED    BY    DOCKET   NUMBERS 

1840, 1841,  1842,  1843,  1844,  1845,  1846, 1847, 1848, 1849, 1850, 1861, 
1852, 1853,  1854,  1855,  1856,  1857,  1858, 1859, 1860, 1861, 1862, 1868, 
1864, 1865,  1866,  1867,  1868,  1869,  1870, 1871, 1872, 1878, 1874, 1876, 
1876,1877,  1878,  1879,  1880,  1881,  1882,1883,1884,1885,1886,1887, 
1888, 1889,  1890. 

SubmitUd  November  IS,  1909,    Decided  December  7,  1909. 


Ambigaons  and  indefinite  tari^  snsoeptible  of  and  resulting  in  conflicting  interpre- 
tationB,  criticised.  Delivering  carrier  anthorized  to  omit  collection  of  alleged 
nnderchaigee,  it  also  appearing  that  the  charges  aseeeeed  were  unjoat  and 
unreasonable.    Bale  of  present  tariff  most  be  made  clear  and  definite. 

TT  M.  Schumacher^  S.  P.  Hegardt^  and  P.  M.  Ripley  for  oom- 
plainant. 

Ilenry  Wolf  BiJde  and  Oeorge  Stuwrt  Patterson  for  Pennsylvania 
Railroad  Company;  Pittsburg,  Cincinnati,  Chicago  &  St  Louis  Rail- 
way Company;  Vandalia  Railroad  Company;  and  Monongahela  Rail- 
road Company. 

<?.  W.  Luce  and  C.  W.  Durbroxo  for  Southern  Pacific  Company. 

Report  of  the  Commission. 

Clements,   Commissioner: 

These  cases  were  heard  together  and  will  be  disposed  of  in  one 
report. 

From  about  January  1, 1907,  to  November,  1907,  there  were  shipped 
to  the  complainant,  at  Globe,  Ariz.,  from  various  points,  mostly  in  Col- 
orado, New  Mexico,  Alabama,  Tennessee,  Virginia,  West  Virginia, 
and  Pennsylvania,  about  3,700  carloads  of  coke,  which  moved  over 
various  lines  to  £1  Paso,  Tex.,  and  thence  by  the  Southern  Pacific 
Railway  and  the  Gila. Valley,  Globe  &  Northern  Railway  to  destina- 
tion. On  the  greater  part  of  these  shipments  freight  charges  were 
assessed  and  collected  on  the  basis  of  actual  weights,  but  during 
said  period  the  auditing  officials  of  the  Southern  Pacific  Company 
advised  the  agent  of  the  delivering  line,  which  is  a  part  of  the  Southern 
Pacific  system,  that  the  lawfully  established  tariff  then  in  effect,  prop- 
erly construed,  required  the  collection  of  freight  on  the  basis  of  the 
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weight  capacity  of  the  car.  Whereupon  on  subsequent  shipments  the 
agent  demanded  of  complainant  freight  charges  on  that  basis,  against 
the  payment  of  which  the  complainant  protested  and  refused  to  settle 
on  the  said  weight  capacity  of  the  car,  contending  that  this  was  not  a 
proper  interpretation  of  the  tariff.  Thereafter  said  delivering  line 
continued  to  deliver  shipments  to  complainant,  presenting  t;wo  bills 
for  each  shipment,  one  on  the  basis  of  actual  weight  and  the  other 
upon  the  basis  of  the  weight  capacity  of  the  car,  the  former  of  which 
was  paid  by  complainant  and  the  latter  refused.  The  delivering  car- 
rier then  also  demanded  on  all  of  the  prior  shipments  additional 
charges  based  upon  the  weight  capacity  of  the  cars. 

On  November  6,  1908,  complaints  were  filed  in  all  these  cases,  set- 
ting forth,  in  substance,  among  other  things,  the  facts  before  stated 
and  alleging  that  the  charges  made  by  the  defendants,  in  so  far  as  they 
exceeded  those  on  the  basis  of  actual  weights,  were  unreasonable,  un- 
just, unduly  discriminatory,  and  unlawful.  It  was  also  alleged  that 
on  some  shipments  through  charges  in  excess  of  the  sum  of  the  locals 
to  and  beyond  El  Paso  were  collected.  The  prayer  is,  first,  that  the 
defendants  be  ordered  to  cease  and  desist  from  demanding  payment  of 
the  balance  claimed  on  the  basis  of  the  alleged  ^^  unreasonable  mini- 
mum weight;''  second,  for  the  establishment  of  a  just  and  reasonable 
minimum  for  the  future;  and  third,  for  reparation  in  the  sum  of  the 
difference  between  the  through  rates  charged  on  any  of  these  ship- 
ments and  the  combination  of  the  locals. 

Some  months  prior  to  the  tiling  of  these  formal  complaints  the  mat- 
ters involved  were  presented  informally  to  the  Conunission  by  the 
Southern  Pacific  Company  and  the  complainant  for  authority  to  waive 
the  collection  by  the  defendants  of  the  additional  demands  above  those 
based  on  actual  weights.  The  Con[m[iission  did  not  feel  justified,  upon 
the  meager  presentation  of  the  matter  at  that  time,  in  taking  the 
action  requested  of  it. 

The  numerous  defendants,  other  than  the  Southern  Pacific  Company 
and  the  Gila  Valley,  Globe  &  Northern  Railway  Company,  deny  gen- 
erally the  exaction,  on  their  account  or  within  their  knowledge,  of 
any  charges  in  excess  of  their  reasonable  and  duly  established  carload 
minima,  or  unreasonable  rates.  The  Southern  Pacific  Company  in  its 
answer  admits  that  charges  on  these  shipments  were  determined  **  upon 
a  weight  based  upon  the  '  marked  weight  capacity  of  car,'  and'that 
said  charges  should  be  determined  upon  the  weight  no  greater  than 
the  actual  weight  of  the  coke  loaded  upon  said  car,  provided,  however, 
said  car  was  loaded  to  full  space  capacity  and  that  said  weight  was 
not  less  than  a  minimum  of  30,000  pounds." 

While  at  the  hearing  of  these  cases  it  was  claimed  that  the  present 
minimum  provided  by  the  Southern  Pacific  Company  and  the  deliv- 
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ering  line  is  the  space-loading  capacity  of  the  car,  but  not  less  than 
40,000  pounds,  and  while  this  is  doubtless  the  intent,  the  tariff  pro- 
vision is  not  clear  on  this  point.  Complainant  at  that  time  withdrew 
its  claim  for  reparation  on  account  of  the  alleged  exaction  of  through 
rates  in  excess  of  the  sum  of  the  locals  and,  while  continuing  to  allege 
that  the  absolute  minimum  should  not  be  more  than  30,000  pounds, 
did  not  insist  upon  an  order  to  that  effect  nor  present  any  testimony 
in  support  of  such  contention.  Neither  is  it  now  asked  by  the  com- 
plainant that  we  prescribe  a  minimum  for  the  future.  The  only  ques- 
tion remaining  for  disposal  by  the  Commission  is  that  of  the  lawfulness 
of  the  additional  charges  demanded  by  the  delivering  line  and  the 
Southern  Pacific  Company  in  excess  of  tiie  actual  weight  of  shipments. 
Since  these  alleged  excessive  charges  have  not  been  paid  and  the 
prayer  of  the  complainant  in  respect  thereto  is  only  that  defendants 
be  required  to  cease  and  desist  from  demanding  payment  of  the  same, 
an  order  which  clearly  we  would  have  no  authority  to  make,  there 
seems  to  be  no  occasion  to  enter  any  order. 

Without  quoting  the  ambiguous  and  uncertain  tariff  provisions,  it 
is  sufficient  to  say  that  they  produced  inexcusable  confusion  and  mis- 
understanding between  the  accounting  officials  of  the  carriers  and  the 
agent  of  the  delivering  line. 

Prior  to  the  beginning  of  these  shipments,  it  was  provided  in 
Southern  Pacific  tariff,  with  respect  to  coke  shipments  from  £1  Paso, 
to  Globe,  as  follows: 

Not  lesB  than  fall  marked  weight  capacity  of  car  need,  bnt  not  leee  than  30,000 
pounds. 

Upon  examination  of  subsequent;  amendments  and  supplements,  and 
in  view  of  explanations  made  at  the  hearing,  it  is  believed  that  the 
intent  of  these  tariffs  prior  to  October  19,  1907,  was  to  charge  on 
actual  weights  on  cars  filled  to  their  space-loading  capacity,  but  not 
less  than  30,000  pounds. 

The  minimum  rule  of  the  Southern  Pacific  Company,  covering  the 
transportation  of  this  traffic  from  £1  Paso  to  Globe,  in  effect  since 
October  19,  1907,  is  as  follows: 

Minimnm  carload  weight,  marked  weight  or  space-loading  capacity  of  car  used, 
but  not  leas  than  40,000  pounds. 

Throughout  the  period  of  the  shipments  covered  by  this  complaint 
the  carload  minimum  applicable  from  the  eastern  points  of  origin  to 
El  P^so  was  30,000  pounds  by  all  routes. 

In  the  tariff,  effective  AprU  17,  1906,  applicable  to  coke  in  carloads 

from  Mississippi  Kiver  crossings  and  from  producing  points  east  of 

the  Mississippi  Kiver  to  Texas  stations  named  therein.  El  Paso  being 

included,  is  the  following: 

Minimum  weight    Minimum  weight  on  coal  and  coke  will  be  30,000  pounds, 
regafdlesB  of  marked  capacity  of  car. 
17  L  C.  C  Rep. 
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Clearly  there  is  reasonable  ground  for  the  position  taken  by  the 
auditing  officials  of  the  Southern  Pacific  Company  in  their  constmc- 
tion  of  the  tariff  provisions  applying  to  these  shipments,  and  these 
officials  are  not  to  be  criticised  by  us  for  their  insistence  upon  a  strict 
compliance  with  established  tariffs  as  understood  by  them;  on  the 
contrary,  they  are  to  be  commended  for  such  action.  Only  by  the 
faithful  application  of  the  tariffs  can  discrimination  and  injustice  be 
prevented.  By  the  law  there  is  placed  upon  the  accounting  officers  of 
the  carriers  special  individual  responsibility  in  this  respect  which 
they  can  not  ignore  without  incurring  liabilities.  On  the  other  hand, 
it  is  clearly  manifest  that  the  minimum  rule  of  the  delivering  carrier 
and  Southern  Pacific  Company,  as  understood  and  construed  by  these 
accounting  officials,  was  grossly  unjust  and  unreasonable  as  applied 
to  shipments  of  coke.  This  fact  alone,  however,  affords  no  excuse 
either  to  the  shipper,  carrier,  or  this  Conunission  for  disregarding 
the  application  of  lawfully  published  and  established  tariffs.  The 
mandate  of  the  law  for  their  observance  is  equally  binding  upon 
all.  The  law  plainly  provides  for  but  one  mjdthod  of  getting  rid  of 
the  unreasonableness  or  injustice  of  duly  established  rates,  and 
that  is  by  their  condemnation  upon  complaint  and  investigation. 
They  can  not  lawfully  be  ignored  without  the  parties  to  such  trans- 
action  incurring  the  penalties  of  the  law.  Since,  however,  in  the  con- 
fusion of  these  tariffs,  there  appears  to  have  been  reasonable  ground 
for  the  contention  of  the  consignee,  and  it  further  appearing  that  it 
paid  the  published  rates  on  the  basis  of  actual  weights  upon  the 
cars  loaded  to  their  full  space  capacity,  it  would  seem  that  we  are 
justified,  under  the  circumstances,  in  dismissing  these  complaints, 
with  the  understanding  that  the  defendant  carriers  are  hereby  author- 
ized to  waive  or  omit  the  collection  of  such  unpaid  charges  on  these 
shipments  as  are  based  upon  assumed  weights  in  excess  of  the  actual 
weights  of  the  shipments,  subject,  however,  to  minimum  of  dO,000 
pounds  to  the  car.  No  order  will  be  entered  regarding  the  present 
carload  minimum.  It  will  be  expected,  however,  that  the  rule  of  the 
present  tariff  will  be  made  clear  and  definite,  so  that  like  misunder- 
standing to  that  which  gave  rise  to  this  controversy  may  not  be 
repeated.  If  this  rule  is  not  made  clear  the  Commission  will  feel 
warranted  in  reopening  the  case  for  further  action.  We  can  not  too 
plainly  indicate  that  our  action  in  these  and  other  like  cases,  arising 
under  the  conditions  referred  to,  must  not  be  accepted  as  the  basis  of 
excuse  for  uncertain,  conflicting,  and  confusing  tariff  provisions 
which  must  always  give  rise  to  discreditable  conditions  and  practices 
such  as  are  disclosed  in  this  investigation. 

These  complaints  will  be  dismissed. 
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No.  1790. 
MEMPHIS  COTTON  OIL  COMPANY  ET  AL. 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  ET  AL. 


Butmitted  ApHl  2, 1909.    Decided  June  29, 1909. 


1.  The  long'oontiniieil  maintenance  of  a  lower  rate  raiaee  no  presmniytion  of  law 

tliat  a  newly  established  higher  rate  is  unreasonable.  The  fact  that  the 
lower  rate  r^nalned  undisturbed  for  many  years  has  probative  value  and 
considered  merely  as  evidence  must  ordinarily  have  much  weight,  in  the 
absence  of  some  explanation  showing  the  propriety  and  need  of  an  In- 
creased rate.  But  in  every  case  all  pertinent  facts  must  be  considered 
before  an  increased  rate  may  be  held  to  be  unreasonable  and  therefore 
nnlawfuL 

2.  On  the  facts  shown  of  record  the  present  increased  rates  on  cotton-seed  oil 

from  Memphis  to  Louisville,  Cincinnati,  and  Chicago  are  not  found  to  be 
unreasonable,  although  lower  rates  between  those  points  had  been  In 
effect  for  many  years. 

Percy  cfe  Hughes  for  complainants  and  interveners. 

Ed.  Baxter  J  R.  Walton  Moore  ^  and  Sidney  F.  Andrews  for  Illinois 
Central  Railroad  Company. 

Ed.  Baxter^  Wm.  O.  Dearing  and  R.  Walton  Moore  for  Louisville 
A  Nashville  Railroad  Company. 

Repobt  of  the  Comhissiok. 

Haslak,  Commissioner: 

On  October  1, 1908,  the  defendant  carriers  made  a  general  advance 
in  their  rates,  on  cotton-seed  oil,  from  all  points  east  of  the  liissis- 
sippi  River  where  such  oil  is  manufactured  to  all  destinations  in 
the  north  and  northeast  The  advance  to  points  east  of  the  Alle- 
ghenies,  such  as  Buffalo,  Norfolk,  New  York,  and  Boston,  amounted 
to  5  cents  per  100  pounds ;  the  advance  to  points  on  or  north  of  the 
Ohio  River,  such  as  Louisville,  Cincinnati,  and  Chicago,  amounted 
to  2  cents  per  100  pounds.  The  increased  rates  are  the  subject- 
matter  of  this  complaint  and  are  alleged  to  be  unreasonable. 

The  petition  was  filed  by  a  number  of  corporations,  companies,  and 
private  individuals,  embracing  dealers,  brokers,  and  manufacturers 
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of  cotton-seed  oil  at  Memphis,  At  the  hearing  counsel  for  the  origi- 
nal complainants,  on  behalf  of  eight  companies  operating  oil  mills  at 
various  points  in  Mississippi  and  Tennessee,  filed  intervening  peti- 
tions in  which  complaint  is  made  of  the  advance  as  applied  to  that 
territory.  But  no  testimony  of  a  substantial  nature  was  introduced 
in  behalf  of  the  interveners.  The  record  as  made  relates  almost  en- 
tirely to  the  reasonableness  of  the  advanced  rates  from  Memphis. 
Much  crude  cotton-seed  oil  is  refined  at  Memphis,  and  the  increased 
rates  of  which  complaint  is  made  are  understood  to  apply  to  the 
oil  that  is  refined  at  that  point  as  well  as  to  the  crude  product  of  the 
Memphis  crushing  mills;  but  the  record  is  confined  largely,  if  not 
altogether,  to  the  effect  of  the  advance  upon  the  crude-oil  industry. 
Moreover,  it  was  shown  that  nearly  all  the  crude  oil  manufactured 
at  Memphis  is  shipped  to  Louisville,  Cincinnati,  and  Chicago,  very 
little,  if  any,  being  used  by  refineries  east  of  the  Alleghenies.  It  is 
our  purpose,  therefore,  to  consider  only  the  present  rates  on  cotton- 
seed oil  from  Memphis  to  those  three  points.  It  may  be  well  here  to 
state,  that,  prior  to  the  date  upon  which  the  advanced  rates  were  to 
become  effective,  but  after  the  new  schedule  had  been  filed  with  this 
Commission,  the  proprietors  of  the  crushing  mills  at  Memphis  under- 
took to  enjoin  the  advance  by  filing  a  bill  in  equity  in  the  United 
States  circuit  court  at  Memphis.  That  court  dismissed  the  proceed- 
ing on  the  ground  that  it  did  not  have  jurisdiction  over  the  persons  of 
the  defendants.  The  complainants  then  filed  a  similar  bill  in  the 
United  States  circuit  court  at  Chicago,  which  was  dismissed  on  the 
ground  that  the  reasonableness  of  the  proposed  rates  of  the  defend- 
ants was  a  matter  peculiarly  within  the  cognizance  of  this  Commis- 
sion. 

The  federal  census  reports  indicate  that  the  manufacture  of  cotton- 
seed oil  began  in  this  country  as  early  as  1872  and  had  reached  sub- 
stantial proportions  in  1875.  It  is  used  extensively  in  the  manufac- 
ture of  soap,  packing-house  products,  oleomargarine,  cosmetics,  and 
other  articles  in  general  commerce.  Apparently  it  is  transported 
in  quantity  to  France  and  Italy  and  there  used  in  the  manufacture  of 
an  article  ostensibly  sold  in  this  country  as  olive  oil.  For  all  such 
purposes  the  crude  oil  as  it  comes  from  the  crushing  mills  requires 
refining,  and  Memphis  is  the  largest  center  of  crude  oil  production 
in  the  south.  It  draws  its  supplies  of  cotton  seed  from  an  extensive 
district  and  largely  by  rail,  although  some  seed  comes  in  by  water 
and  small  quantities  are  brought  in  by  wagon  frc«n  the  outlying 
cotton  plantations.  The  records  of  the  Memphis  Merchants  Ex- 
change show  that  from  1900  to  1907,  inclusive,  the  amount  of  cotton 
seed  crushed  by  mills  at  that  point  averaged  annually  about  95,000 
ion&    A  ton  of  seed  will  ordinarily  produce  40  gallons  of  oil,  775 
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pounds  of  meal,  725  pounds  of  hulls,  and  45  pounds  of  lint.  During 
the  year  1908,  as  the  records  of  that  exchange  indicate,  the  mills  at 
Memphis  crushed  149,000  tons  of  seed.  Their  output  of  crude  oil 
was  therefore  in  excess  of  5,000,000  gallons,  if  the  reports  of  the 
Memphis  exchange  are  to  be  accepted  as  accurate.  It  is  also  said  that 
during  that  year  the  mills  delivered  to  the  carriers  900  carloads  of 
crude  oil  and  6^00  carloads  of  other  commodities  which  are  the  by- 
products of  the  industry.  These  figures  are  taken  from  the  record 
and  from  the  briefs  and,  although  some  errors  are  made  on  both 
bides  in  the  statement  of  the  results  of  the  mill  operations  for  1908 
and  in  the  calculations  based  upon  the  figures  for  that  year,  enough 
seemingly  appears  to  justify  the  assertion,  made  at  the  hearing  and 
repeated  on  the  argument,  that  the  cotton-oil  mills  of  Memphis 
furnish  to  the  railroads  an  outbound  tonnage  exceeded  probably  only 
by  the  outboimd  tonnage  of  lumber,  grain,  and  raw  cotton. 

The  increased  rates  are  attacked  in  the  petition  on  the  ground  that 
they  are  unjust,  extortionate,  and  prohibitive.  It  is  also  alleged  that 
they  will  materially  damage  the  business  of  the  complainants  and 
subject  them  to  substantial  loss  of  a  consequential  character  in  that 
the  advance  will  embarrass  and  injure  the  industry  at  Memphis  and 
will  drive  its  mills  out  of  certain  markets  in  which  they  have  there- 
tofore competed.  The  carriers  on  the  other  hand  defend  the  advance 
by  insisting  that  the  rates  in  effect  prior  to  October  1,  1908,  were  un- 
reasonably low  and  were  originally  established  to  meet  a  water  com- 
petition that  subsequently  disappeared.  Apparently  this  competition 
was  active  while  it  existed,  for  some  of  the  first  mills  at  Memphis 
were  built  on  the  river  banks.  Practically  all  the  mills  now  in  opera- 
tion are  on  the  lines  of  the  railroads.  Oil  was  first  carried  in  barrels 
and  the  earliest  rail  rates  were  barrel  rates,  established,  as  it  is  said, 
to  meet  the  package  rates  of  the  river  lines.  Afterwards  tank  cars 
came  into  use  and  proved  a  much  more  satisfactory  method  of  trans- 
porting oil.  As  boats  can  not  conveniently  carry  oil  in  tanks  the 
result  was  that  competition  by  water  in  fhe  transportation  of  oil 
gradually  ceased,  and  it  is  now  doubtful  whether  even  a  potential 
competition  by  water  may  be  said  to  exist,  except  for  the  compara- 
tively small  movement  still  made  in  barrels.  But  the  record  fairly 
establishes  the  contention  of  the  defendants  that  the  schedule  of  oil 
rates  in  effect  prior  to  October  1,  1908,  was  originally  established  to 
meet  the  competition  of  water  lines.  No  other  fact  is  suggested  to 
explain  why  the  rates  from  Memphis  and  New  Orleans  should  have 
been  so  materially  lower  than  the  rates  on  cotton-seed  oil  from  inland 
points. 

The  history  of  the  cotton-seed  oil  rates  from  Memphis  to  Louisville, 
Cincinnati,  and  Chicago  is  a  brief  one.    The  earliest  tariff  exhibited 
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at  the  hearing  became  effective  in  1888  and  named  a  rate  of  15  cents 
per  100  pounds  to  Cincinnati.  The  first  rate  shown  on  the  record 
from  Memphis  to  Louisville  was  12  cents  per  100  pounds  and  was 
made  effective  in  1891,  but  an  investigation  of  our  tariff  records  dis- 
closes the  fact  that  the  12-cent  rate  to  Louisville  was  in  effect  over 
the  Louisville  and  Nashville  Railroad  as  early  as  1888.  Our  tariff 
files  also  indicate  that  an  18-cent  rate  was  in  effect  from  Memphis  to 
Chicago  in  1889.  Although  the  record  indicates  that  the  competition 
of  water  lines  ceased  to  have  any  influence  some  time  prior  to  1894 
and  since  that  time  the  movement  of  oil  by  water  carriers  has  not 
been  an  appreciable  factor  in  the  oil  traffic,  nevertheless  none  of  these 
original  rates  was  disturbed  until  the  advance  of  October  1,  1908^ 
which  was  the  occasion  of  this  complaint  It  is  said  that  the  mainte- 
nance of  the  original  rates,  after  competition  by  water  had  ceased, 
gave  rise  to  protests  on  the  part  of  the  rate  makers  of  some  of  the 
defendants,  who  insisted  that  they  were  unreasonably  low  and  ought 
to  be  raised.  There  were  some  conferences  in  relation  to  the  matter 
at  various  intervals  before  the  rates  were  advanced,  but  no  under- 
standing was  arrived  at  until  October  1,  1908.  The  tariff  that  then 
became  effective  added  2  cents  per  100  pounds  to  the  rates  named,  and 
the  present  rates  from  Memphis  are  therefore  14  cents  per  100  pounds 
to  Louisville,  17  cents  to  Cincinnati,  and  20  cents  to  Chicago. 

Although  the  advance  affects  all  the  territory  east  of  the  Missis- 
sippi River,  in  which  not  less  than  500  oil  mills  are  said  to  be  in  oper- 
ation, we  are  impressed  by  the  fact  that  no  complaint  from  those 
quarters  has  reached  us  except  the  intervening  petitions  of  eight  mills 
filed  at  the  hearing  by  counsel  for  the  original  complainants.  While 
counsel  insists  that  the  Memphis  interests  are  making  the  fight,  not 
only  in  their  own  behalf  but  in  behalf  of  all  the  mill  interests  in  the 
south  east  of  the  Mississippi  River,  there  is  no  indication  in  the  rec- 
ord of  any  dissatisfaction  with  the  present  rates  except  on  the  part  of 
the  Memphis  mills  that  are  actually  before  us.  Counsel  explains  this 
by  saying  that  ^^  while  the  oil-mill  interests  in  other  sections  have  not 
been  sufficiently  aroused  to  initiate  proceedings  of  their  own  or  to  join 
in  this  proceeding,  yet  if  this  proceeding  were  successful  it  is  quite 
certain  sufficient  interest  would  be  created  to  bring  about  a  reduction 
to  the  former  rates."  The  complaint  can  not  even  be  said  fully  to  rep- 
resent the  attitude  of  the  oil  industry  at  Memphis  on  the  question  of 
the  reasonableness  of  the  present  rates.  Counsel  for  the  complainants 
frankly  advised  the  Commission  at  the  hearing  that  the  Southem 
Cotton  Oil  Company,  said  to  be  the  largest  concern  of  the  kind  at 
Memphis,  had  requested  him  to  withdraw  its  appearance  as  a  com- 
plainant Counsel  for  the  defendants  also  read  a  letter  from  the 
Richmond  Cotton  Oil  Company,  named  as  one  of  the  complain- 
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ants  and  a  large  producer  of  cotton-seed  oil,  expressing  its  lack  of 
interest  in  the  proceeding.  The  Tennessee  Cotton  Oil  Company,  the 
annual  output  of  which  approaches  that  of  the  Southern  Cotton  Oil 
Company,  did  not  join  in  the  petition  at  all.  It  is  said  that  the  total 
annual  production  of  these  three  companies  is  over  1,500,000  gallons, 
which  is  probably  about  80  per  cent  of  the  total  annual  cotton-seed 
crush  of  all  the  mills  at  Memphis.  It  therefore  appears  that  a 
substantial  part  of  the  oil  interests  of  that  community  must  be  un- 
derstood as  being  affirmatively  out  of  sjrmpathy  with  the  complaint. 
Whether  this  lack  of  interest,  in  the  proceeding  is  due  to  a  belief  that 
the  present  rates  are  not  unreasonable  or  to  some  other  cause  is  a  mat- 
ter for  conjecture.  Counsel  for  the  complainants  explains  their 
silence  by  saying  that  there  is  a  disposition  on  the  part  of  shippers  to 
acquiesce  in  rate  advances  without  resorting  to  the  Commission  to 
have  them  corrected.  But  a  more  likely  explanation  is  the  fact  that 
oil  is  uniformly  sold  f .  o.  b.  the  mill  and  is  moved  in  the  tank  cars  of 
the  purchasers.  "The  result  is,"  says  counsel  for  the  complainant, 
"that  the  oil-mill  manufacturers  as  a  rule  feel  that  the  additional 
rate  is  paid  by  the  purchaser."  He  then  says  that  unless  the  refiners 
who  purchase  it  have  some  ulterior  reason  to  acquiesce  in  the  advance, 
they  also  doubtless  feel  that  they  do  not  pay  the  advance.  Whether 
the  burden  falls  on  the  cotton  planter  or  on  the  cotton-seed  oil  mills 
or  on  the  refiners  or  on  the  consumers  of  the  output  of  the  refiners 
counsel  does  not  undertake  to  say ;  but  he  asserts,  and  this  is  undoubt- 
edly true,  that  the  carriers  get  an  increased  revenue  from  the  present 
rates. 

As  heretofore  stated  149,000  tons  of  cotton  seed  are  said  to  have 
been  crushed  at  Memphis  during  the  year  1908,  and  at  the  rate  of  40 
gallons  of  oil  per  ton  of  seed  the  yield  of  oil  was  5,960,000  gallons.  A 
gallon  of  cotton-seed  oil  weighs  7|  pounds,  and  the  total  production 
during  that  year,  therefore,  aggregated  44,700,000  pounds.  Assum- 
ing that  all  this  oil  was  actually  manufactured  and  shipped  out  of 
Memphis,  the  increase  in  the  rate,  applied  to  the  traffic  of  that  year, 
would  have  netted  to  the  carriers  a  gross  addition  to  their  revenue  of 
but  $8,940.  The  defendants,  however,  deny  that  so  much  seed  was 
crushed  and  that  all  the  oil  manufactured  at  Memphis  was  shipped 
out  during  that  year  or  is  customarily  shipped  out  during  any  year. 
They  assert  that  the  outboimd  tonnage  in  1908  did  not  exceed  30,000,- 
000  pounds.  According  to  this  estimate  the  aggregate  increase  in  the 
revenue  of  the  defendant  carriers,  applied  to  the  traffic  of  that  year, 
would  not  have  exceeded  $6,000,  and  they  intimate  that  exact  figures 
would  show  even  a  less  increase.  It  is  not  improbable  that  the  small- 
ness  of  the  additional  burden  imposed  on  the  traffic  by  the  increase 
is  the  explanation  of  the  wide  indifference  to  this  proceeding  on 
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the  part  of  the  numerous  oil  mills  affected  by  the  advanced  rate.  The 
addition  of  2  cents  per  100  pounds  for  the  transportation  of  the  oil 
adds  but  fifteen  one-hundredths  of  a  cent  to  its  cost  per  gallon,  a 
.result  which  may  well  leave  the  producers,  the  crushing  mills,  the 
refineries,  and  the  consumers  in  some  doubt  as  to  who  actually  bears 
the  burden.  Nevertheless  the  advance  does  result  in  an  increase  in 
the  revenues  of  the  defendants,  and  this  burden  is  borne  either  sepa- 
rately or  collectively  by  the  producer,  the  consumer,  the  crushing 
mill,  or  the  refinery.  We  must,  therefore,  look  further  into  the  record 
with  a  view  to  ascertaining  what  it  discloses  in  support  of  the  allega- 
tion that  the  increased  rates  from  Memphis  are  unreasonable. 

The  rates  in  effect  prior  to  October  1,  1908,  had  remained  undis- 
turbed for  many  years,  and  on  this  fact  is  the  case  of  the  complain- 
ants largely  rested.  The  long  maintenance  of  those  rates,  says  coun- 
sel, after  the  disappearance  of  actual  or  potential  water  competition, 
^^  if  such  competition  ever  existed,''  proclaims  such  rates  as  volun- 
tary and  compensatory  and  shifts  the  burden  of  proof  to  the  carrier 
to  justify  the  increase.  This  argument,  when  analyzed,  seems  in 
substance  to  be  that  an  increase  in  long-established  rates  raises  a 
presumption  of  law  that  the  advanced  rates  are  unreasonable.  That 
doctrine,  however,  appears  to  have  been  disposed  of  as  unsound  in 
Interstate  Commerce  Commission  v.  Chicago  Great  Western  By.  Co.^ 
209  U.  S.,  118,  and  had  never  been  fully  accepted  by  this  Commis- 
sion. While  something  of  that  general  import  is  to  be  found  in  its 
earlier  decisions,  the  later  decisions  make  it  clear  that  it  never  became 
an  established  doctrine  with  us.  The  reasonableness  of  a  rate  must  of 
necessity  depend  upon  the  conditions  surrounding  the  traffic  at  the 
time  it  moves.  The  length  of  the  haul,  the  competition  to  be  met,  the 
cost  of  the  service,  the  value  of  the  service,  the  density  or  volume  of 
the  tonnage,  as  well  as  the  general  transportation  conditions  then 
existing,  are  factors  that  have  a  more  or  less  definite  relation  to  the 
rate  that  a  carrier  may  reasonably  demand  for  a  transportation  serv- 
ice. And  these  factors,  except  possibly  the  length  of  the  haul,  the 
grades,  and  other  transportation  conditions,  are  in  their  nature  neither 
permanent  nor  fixed,  but  necessarily  change  with  the  general  economic 
panorama.  No  presumption  of  law,  therefore,  can  arise  against  an 
advanced  rate  simply  because  a  lower  rate  previously  existed. 

An  advance  in  a  long-established  rate  at  once  suggests  the  propriety 
of  an  inquiry  of  the  carrier  for  a  statement  of  its  reasons  for  making 
ihe  advance.  But  in  making  its  explanation,  if  we  correctly  under- 
stand the  meaning  of  the  court  in  the  case  above  cited,  the  carrier  is 
not  under  the  necessity  of  overcoming  the  technical  weight  and  force 
of  a  presumption  of  law  that  the  previously  existing  lower  rate  was 
a  reasonable  rate.    The  long  continuance  of  a  lower  rate  may  be  said 
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to  raise  a  presumption  of  fact  that  the  advanced  rate  is  unreasonable. 
But  this  in  a  sense  is  no  presumption  at  all,  for  it  can  not  carry  us 
beyond  the  actual  tendency  of  the  fact  itself  to  produce  that  belief  in 
the  mind  of  the  investigator.  The  fact  that  the  lower  rate  has  long 
remained  imdisturbed  has  strong  probative  value.  Considered  merely 
as  evidence,  such  a  rate  history,  in  the  absence  of  some  explanation 
that  satisfies  the  judgment  of  the  propriety  and  need  of  an  increase  in 
rates,  would  ordinarily  have  great  force.  But  in  every  case  we  must 
consider  and  weigh  all  the  other  facts  of  record  before  arriving  at  the 
conclusion  that  the  increase  in  rates  was  unreasonable  and  therefore 
unlawful. 

There  are  many  facts  that  are  discussed  in  this  record  and  were  con- 
sidered by  counsel  on  the  argument  Of  especial  importance  is  the 
fact  that  the  transportation  of  cotton-seed  oil  from  Memphis  to 
Louisville,  Cincinnati,  and  Chicago  is  an  expedited  service.  This  is 
not  due  to  the  fact  that  the  traffic  itself  requires  such  a  service,  for 
ootton-seed  oil  is  an  unusually  stable  liquid  and  is  not  readily  spoiled 
or  damaged  in  transit.  The  service  is  one  of  expedition  largely,  if 
not  altogether,  because  of  the  arrangements  between  the  buyer  and  the 
shipper.  The  traffic  is  carried  in  tank  cars  provided  by  the  refiners 
and  is  subject  to  the  rules  and  regulations  of  the  Memphis  Merchants^ 
Exchange,  which  provide  certain  demurrage  charges  to  be  paid  by  the 
refiners  or  buyers  in  case  of  delay  in  furnishing  the  cars,  and  to  be 
paid  by  the  crushing  mills  when  the  cars  are  detained  by  them  for 
loading  beyond  a  certain  time  designated  in  the  regulations.  In  some 
cases  demurrage  is  assessed  ,under  the  rules  of  the  exchange  because  of 
the  slow  movement  of  a  car.  The  result  of  the  regulations,  together 
with  the  fact  that  the  equipment  is  privately  owned  and  the  owners 
desire  to  get  the  best  possible  use  of  their  cars,  is  that  the  defendants 
are  subjected  to  constant  demands  for  rapid  service  and  such  service 
is  in  fact  provided.  The  record  shows  that  the  expedited  service  not 
only  necessitates  a  smaller  tonnage  per  train  than  ordinary  freight, 
but  is  attended  by  some  extra  expense  to  the  defendants  in  the  way 
of  telegraphing  and  additional  employees.  The  defendants  pay  the 
owners  for  the  use  of  the  tank  cars  a  rental  of  three- fourths  of  a  cent 
per  mile,  which  is  assessed  on  the  empty  as  well  as  on  the  loaded  move- 
ments. The  tank  cars  are  said  to  make  an  average  of  83  miles  a  day 
and  therefore  cost  the  carriers  C3  cents  a  day  in  mileage,  while  other 
cars  average  21  miles  per  day  and  cost  them  a  per  diem  of  25  cents. 

The  average  weight  of  oil  in  a  modem  tank  car  is  about  55,000 
pounds,  and  the  value  of  the  oil*  is  about  $2,500.  At  the  present  rate 
of  20  cents  per  100  poimds  to  Chicago  the  defendant  carriers  earn 
$110  per  car,  or  at  the  rate  of  7.5  mills  per  ton-mile.  If,  however,  the 
return  empty  movement  of  the  car  be  taken  into  consideration  the 
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actual  earnings  per  ton-mile  are  of  course  materially  reduced,  in  &ct 
bj  nearly  one-half.  The  rate  on  cotton  seed  from  Memphis  to  Louis- 
idlle  is  12  cents  per  100  pounds,  and  the  value  of  a  carload  of  about 
40,000  pounds  is  in  the  neighborhood  of  $270.  The  rate  on  a  carload 
of  55,000  pounds  of  cotton-seed  oil  from  Memphis  to  Louisville  is 
14  cents  per  100  pounds,  while  the  value  of  the  carload,  as  above 
stated,  is  about  $2,500.  It  is  true  that  cotton  seed  is  much  more 
readily  damaged  in  transit  than  is  cotton-seed  oil,  and  its  transporta- 
tion therefore  often  results  in  damage  claims,  which  arise  rather 
infrequently  upon  shipments  of  oil.  But  if  the  12-cent  rate  on  the 
seed  is  a  reasonable  rate,  and  it  has  not  been  attacked,  it  would  seem 
to  folldw,  all  things  being  considered,  that  the  14-cent  rate  on  the 
oil,  in  view  of  the  great  difference  in  its  value,  is  not  an  unreasonable 
rate. 

The  fact  that  has  most  impressed  us  upon  a  study  of  this  record 
is  that  Memphis  has  always  enjoyed  an  advantage  in  respect  to  its 
rates  on  the  commodity  here  involved.  This  advantage  it  could  prop- 
erly have  so  long  as  the  rail  rates  were  actually  affected  by  active  or 
strongly  potential  competition  by  water  lines.  There  was  no  reason, 
however,  why  it  should  have  continued  to  have  this  advantage  after 
1894,  when  water  competition  ceased  and  was  no  longer  an  appre- 
ciable factor  in  the  oil  traffic.  It  has,  nevertheless,  continued  on  a 
better  rate  basis  than  any  other  point  in  the  territory  involved  in  the 
rate  advance  of  October  1,  1908.  Much  evidence  was  introduced 
by  the  defendants  to  show  that  the  rates  from  Memphis  have  been 
and  are  now  more  favorable  than  the  rates  from  any  other  point  in  the 
south,  and  this  fact  was  substantially  admitted  by  counsel  for  the 
complainants,  who  expressed  his  purpose  not  to  controvert  the  propo- 
sition at  alL  From  the  rate  tables  submitted  at  the  hearing  it  appears 
that  the  present  rates  from  Memphis  to  the  destinations  in  question 
are  in  every  instance  lower  than  from  milling  points  west  of  the 
Mississippi  River,  and  with  but  one  or  two  exceptions  this  same 
favorable  adjustment  seems  to  exist  as  to  milling  points  east  of  the 
river.  The  advance  of  2  cents  was  uniform  and  did  not  change  the 
relation  in  rates  as  between  those  points  and  Memphis.  A  few  illus- 
trations by  way  of  comparison  will  show  the  advantage  in  rates  that 
Memphis  now  enjoys  and  has  for  many  years  enjoyed  over  other  com- 
peting milling  points.  It  is  487  miles  distant  from  Cincinnati,  and 
its  present  rate  to  that  point  is  17  cents  per  100  pounds.  Atlanta, 
476  miles  distant,  and  Birmingham,  481  miles  distant,  each  pay  a 
rate  of  25  cents  per  100  pounds.  Chattanooga,  338  miles  distant  from 
Cincinnati,  pays  a  rate  of  18|  cents  per  100  pounds.  Jackson,  417 
miles  distant,  pays  a  rate  of  22  cents.  Nashville,  only  297  miles  from 
Cincinnati,  pays  the  same  rate  as  Memphis,  with  its  haul  of  487  miles. 
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Holly  Springs,  in  the  state  of  Mississippi,  488  miles  from  Cincinnati, 
pays  a  rate  of  27  cents.  Substantially  the  same  advantages  are  ob- 
servable upon  a  comparison  of  the  Memphis  rates  to  Louisville  and 
Chicago  with  rates  to  the  same  destinations  from  the  various  points 
that  have  been  named. 

In  meeting  the  allegations  of  the  complaint  the  defendant  carriers 
assert  that  Memphis  has  always  enjoyed  differential  rates.  This 
advantage,  however,  was  not  only  voluntarily  accorded  to  Memphis 
during  a  period  of  years,  but  was  voluntarily  carried  by  the  defend- 
ants into  the  new  tariffs  of  which  complaint  is  here  made.  Notwith- 
standing this  inconsistency  in  the  attitude  of  the  defendants  with 
respect  to  these  rates,  it  is  nevertheless  true  that  Memphis  enjoys 
more  favorable  rates  than  the  other  mill  points  that  have  been  men- 
tioned; and,  without  intending  to  be  understood  as  justifying  the 
advance  of  2  cents  made  in  the  cotton-seed  oil  rates  from  this  ter- 
ritory on  October  1,  1908,  as  applied  to  other  milling  points,  we  are 
forced  to  the  conclusion  that  so  far  as  the  advance  affects  Memphis 
it  produces  no  result  of  which  it  may  justly  complain.  Its  present 
rates  to  Louisville,  Cincinnati,  and  Chicago  compare  favorably  even 
with  the  rates  in  effect,  from  other  milling  points  in  this  territory, 
prior  to  the  advance  in  question*  This  previous  schedule  of  rates 
remained  in  effect  many  years  and  was  accepted  by  shippers  without 
objection.  It  may  be  assumed,  therefore,  that  those  rates  were  not 
excessive ;  and  upon  this  assumption  it  is  impossible  to  see  upon  what 
basis  the  present  rates  from  Memphis  may  be  regarded  as  excess- 
ive. Confining  our  ruling  therefore  strictly  to  the  issue  as  we 
have  defined  it  in  this  report,  the  record  has  failed  to  satisfy  us, 
nor  do  our  own  investigations  show,  that  the  present  rates  from 
Memphis  to  those  three  destinations  are  unreasonable. 

The  petition  must  therefore  be  dismissed,  and  it  wiU  be  so  ordered. 
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T.  H.  SPRINGER 

V. 

EL  PASO  &  SOUTHWESTERN  RAILROAD  COMPANY  ET  AL. 


Submitted  March  ee,  1909.    Decided  December  7, 1909. 


Carrier  having  for  its  own  convenience  fomiBhed  shipper  two  smaller  cars  inttead  of 
one  of  capacity  ordered;  Held^  That  it  was  nnreasonable  to  charge  on  basis  of 
combined  minima  of  two  cars  furnished.    Reparation  awarded. 

Hufua  B.  Daniel  for  complainant. 

Hawkins  cfe  FranTdin  for  El  Paso  &  Southwestern  Railroad  Com- 
pany and  Chicago,  Rock  Island  &  Pacific  Railway  Company. 

A.  G.  Briggs  and  George  W.  Markham  for  Chicago  Great  Western 
Railway  Company  and  Receivers. 

Report  op  the  Commission. 

Clements,  Commissi&ner : 

Complainant  delivered  to  the  defendant  Chicago  Great  Western 
Railway  on  October  9, 1908,  at  Chicago,  111.,  a  shipment  of  farmtore 
and  requested  a  50-foot  car.  The  company  furnished  for  its  own 
convenience  one  40-foot  car  and  one  car  of  smaller  dimensions.  Part 
of  the  shipment  moved  in  the  40-foot  furniture  car,  and  a  rate  was 
assessed  on  a  minimum  applicable  to  a  car  of  that  capacity;  the  rest 
of  the  shipment,  weighing  8,900  pounds,  moved  in  the  smaller  car. 
This  shipment  moved  under  joint  tariff,  and  the  initial  carrier,  Chicago 
Great  Western  Railway  Company,  admits  that  the  total  charges  on 
the  shipment  of  furniture  from  Chicago,  111.,  to  El  Paso,  Tex.,  should 
not  have  exceeded  $240.24;  that  it  received  $63.39  for  its  proportion 
of  the  charges  from  Chicago  to  St.  Joseph,  Mo.  At  St.  Joseph  the 
shipment  was  transferred  to  the  Rock  Island  road,  which  handled  it  in 
connection  with  the  El  Paso  &  Southwestern  to  El  Paso,  Tex.  The 
total  charges,  $287.07,  were  assessed  in  accordance  with  legally  estab- 
lished tariffs.  Complainant  demands  reparation  in  the  sum  of  $46.88, 
the  difference  in  the  rate  applicable  to  a  50-foot  car,  and  the  rate  which 
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was  assessed  on  the  shipment.  The  entire  shipment  could  hare  been 
loaded  into  a  50-foot  car,  the  minimum  on  which  was  23,100  pounds, 
and  it  is  only  by  reason  of  the  failure  of  the  initial  carrier  to  furnish 
the  car  ordered  that  complainant  was  compelled  to  pay  a  higher  charge. 
The  bill  of  lading  issued  by  the  Chicago  Great  Western  Railway  Com- 
pany shows  that  a  50-foot  car  was  oi*dered,  and  that  two  smaller  cars 
were  furnished. 

An  examination  of  the  tariffs  on  file  with  the  Commission  indicates 
that  there  was  no  *Hwo-for-one'^  rule  in  effect  at  the  time  this  ship- 
ment moved,  or  is  at  the  present  time,  which  could  have  been  lawfully 
applicable  to  the  shipment.  *  A  carload  rate  and  a  minimum  weight 
for  a  car  of  definite  dimensions,  when  lawfully  published  in  the  tariffs 
of  a  carrier,  constitute  an  open  offer  to  the  shipping  public  to  move 
merchandise  on  those  terms;  and  there  should  be  a  rule  in  the  tariffs 
to  the  effect  that  when  a  carrier  is  unable  to  furnish  the  car  of  size 
ordered  and  for  its  own  convenience  furnishes  two  cars  in  lieu  thereof, 
it  should  do  so  on  basis  of  the  rate  and  minimum  weight  published  in 
the  tariffs  and  applicable  to  the  car  of  size  ordered  by  the  shipper. 
It  would  be  wholly  unsound  in  principle  to  permit  the  carriers  to 
impose  additional  transportation  charges  on  a  shipper  who  orders  a 
car  of  the  capacity,  length,  or  dimensions  specified  in  its  tariffs  simply 
because  the  carrier  is  not  provided  with  cars  of  dimensions  ordered. 
The  tariffs  of  defendants  were  unreasonable  and  unlawful  in  that  they 
did  not  contain  some  provision  substantially  similar  to  the  rule  above 
stated  or  minimum  rules  such  as  to  render  unnecessary  a  provision  of 
thbsort.  Pacific  Purchasing  Co.  v.  C.  <&  N.  W.  By.  Co.^  12  1. 
C.  C.  Rep.,  549;  General  Chemical  Co.  v.  N.  db  W.  By.  Co.,  15  I.  C.  C. 
Rep.,  349;  Kaye  cfe  Carter  Lumber  Co.  v.  Minnesota  International  Ry. 
Co. ,  16 1.  C.  C.  Rep. ,  285.  Reparation  is  therefore  awarded  in  the  sum 
of  $46.83,  with  interest  It  is  understood  that  the  carriers  have  under 
consideration  the  establbhment  of  suitable  rules  intended  to  obviate 
such  injustice  as  occurred  in  connection  with  this  shipment  There- 
fore no  order  will  be  made  at  present  other  than  for  reparation. 

The  complainant  having  died  since  this  action  was  begun,  the  sum 
awarded  should  be  paid  to  the  legal  representative  of  his  estate. 

An  order  will  be  entered  accordingly. 
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No.  2029. 
CARSTENS  PACKING  COMPANY 

V. 

OREGON  SHORT  LINE  RAILROAD  COMPANY  ET  AL. 


Suhmitted  June  i,  1909,    Decided  December  7, 1909. 


1*  Upon  the  facts  of  record,  Held,  That  defendants'  carload  rates  exacted  on 
shipments  of  complainant's  cattle  from  Glenn's  Ferry  and  Mountain 
Home,  Idaho,  to  Tacoma,  Wash.,  were  unreasonable  and  ought  not  to 
have  exceeded  the  rates  that  were  subsequently  roluntarlly  established 
by  the  defendants  from  those  two  points.    Reparation  awarded. 

%  Defendants'  contention  that  competition  Justified  the  lower  rates  for  the 
longer  haul  not  sustained. 

8.  Special  Circular  No.  6  construed  to  mean  only  that  after  October  1, 1906,  no 
rate  appearing  In  a  tariff  would  be  held  to  apply  from  intermediate  points 
unless  the  tariff  affirmatively  so  provided. 

4.  The  question  of  the  validity  of  a  10-car  rate  referred  to  but  not  discussed. 

EUi8^  Fletcher  cfe  Evans  and  J.  E.  Belcher  for  complainant 

TT.  A.  Robbinsj  W.  W.  Cotton,  P.  L.  WaiiamSy  F.  C.  DiOard,  and 

Ohas.  H.  Bates  for  Oregon  Short  Line  Railroad  Company  and  Oregon 

Railroad  &  Navigation  Company. 
C.  W.  Bunny  C.  A.  Hart  and  J.  W.  Quick  for  Northern  Pacific 

Railway  Company. 

Report  of  the  Cohmibsiok. 

Hablak,  Commissioner: 

The  main  line  of  the  Oregon  Short  Line  Railroad  extends  in  a 
northwesterly  direction  from  Granger,  in  the  state  of  Wyoming, 
through  Pocatello,  Idaho,  to  Huntington,  in  the  state  of  Oregon.  At 
the  latter  point  its  rails  join  the  rails  of  the  Oregon  Railroad  &  Navi- 
gation Company,  which  in  turn  connects  at  Wallula  Junction,  in  the 
state  of  Washington,  with  the  Northern  Pacific,  on  whose  rails  the 
city  of  Tacoma  is  situated.  At  Pocatello  a  branch  line  of  the  Oregon 
Short  Line  runs  almost  directly  north  through  Blackfoot,  Idaho 
FaUs,  and  Du  Bois,  points  in  the  state  of  Idaho,  and  thence  to  Red 
Rock  and  beyond  to  Silver  Bow,  both  being  stations  in  the  state  of 
Montana.    At  Silver  Bow  the  Oregon  Short  Line  makes  a  junction 
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with  the  Northern  Pacific  Traffic  from  points  on  the  branch  line  may 
therefore  move  to  Tacoma  over  two  routes,  the  Oregcm  Short  Line 
being  the  initial  carrier  and  the  Northern  Pacific  the  delivering  car- 
rier in  each  case.  For  convenience  we  shall  here  refer  to  the  route 
through  Pocatello,  Huntington,  and  Wallula  Junction  as  the  southern 
route,  and  to  the  route  by  way  of  Silver  Bow  as  the  northern  route. 

Glenn^s  Ferry  and  Mountain  Home  are  on  the  southern  route,  in 
the  state  of  Idaho,  and  are  intermediate  to  Pocatello  and  Hunting- 
ton. On  12  carloads  of  cattle  shipped  on  September  12,  1908,  to 
Tacoma  from  Glenn's  Ferry,  and  on  17  carloads  of  cattle  shipped  on 
September  15,  1908,  from  Mountain  Home  to  the  same  destinati(», 
freight  charges  to  the  amount  of  $4,205  were  demanded  and  collected 
from  the  complainant,  being  at  the  rate  of  $145  per  car.  This  rate, 
which  was  applicable  on  shipments  of  10  cars  or  more,  is  alleged 
to  be  unreasonable  because  it  exceeded  a  10-car  rate  of  $129.80  to 
Tacoma  in  effect  at  the  same  time  over  the  southern  route  from  Black- 
foot,  Idaho  Falls,  and  other  points  in  Idaho,  and  also  from  Red  Rock, 
in  Montana,  all  of  which  points  are  located  on  the  branch  line  of  the 
defendant  extending  north  from  Pocatello  and  at  considerably  greater 
distances  from  Tacoma  than  are  Mountain  Home  and  Glenn's  Ferry. 
Shipments  to  Tacoma  over  the  southern  route  from  these  points  on  the 
branch  line  move  through  Mountain  Home  and  Glenn's  Ferry.  The 
higher  rates  from  the  intermediate  points  result,  as  we  understand  the 
substance  of  the  allegations  of  the  complaint,  in  a  violation  of  section  4 
of  the  act  It  is  also  alleged  that  the  rates  charged  were  unreasonable 
in  and  of  themselves.  Reparation  is  demanded  in  the  sum  of  $440.80, 
which  amount  represents  the  difference  between  the  charges  actually 
collected  at  the  rate  of  $145  per  car  and  the  charges  that  would  have 
been  collected  had  the  rate  of  $129.80  in  effect  at  the  time  of  these 
shipments  from  Idaho  Falls  to  Tacoma  been  applicable  from  Mountain 
Home  and  Glenn's  Ferry  as  intermediate  points. 

As  an  incident  to  the  issue  the  complainant  maintains  that  it  was 
led  to  make  purchases  of  cattle  for  these  shipments  because  of  the 
omission  of  the  defendants  to  amend  their  tariffs  so  as  to  show 
whether  or  not  the  lower  rates  from  Idaho  Falls  and  Red  Rock  would 
apply  from  intermediate  points  like  Glenn's  Ferry  and  Mountain 
Home.  It  interprets  special  circular  No.  6  of  the  tariff  department 
of  the  Commission,  promulgated  on  January  7, 1908,  as  requiring  car- 
riers to  make  such  amendments  before  July  1,  the  time  being  extended 
later  to  October  1,  of  that  year.  And  as  the  defendants  failed  to 
amend  their  tariffs  in  that  respect  before  the  last-mentioned  date  the 
complainant  contends,  as  a  matter  of  law,  that  the  lower  rate  from  the 
more  distant  points  must  be  held  to  have  applied  from  the  intermediate 
points.    We  do  not  understand  that  such  is  the  effect  of  special  circu- 
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lar  No.  6.  As  extended  it  was  intended  to  mean  only  that  after 
October  1,  1908,  no  rate  appearing  in  a  tariff  would  be  held  to  apply 
from  intermediate  points  unless  the  tariff  aflirmatively  so  provided; 
and  when  so  provided  the  rate  was  to  be  applicable  not  as  a  maximum 
but  as  the  definite  rate.  That  contention  on  the  complainant's  part 
has  therefore  no  merit  and  may  be  disregarded. 

Under  section  4  of  the  act  the  burden  rests  upon  a  carrier  to 
justify  a  rate  from  an  intermediate  point  that  is  higher  than  the  rate 
from  a  more  distant  point  when  the  shipment  moves  over  the  same 
rails  and  in  the  same  direction.  The  principal  defendant  has  made 
an  effort  on  this  record  to  sustain  that  burden.  It  has  endeavored 
to  prove  that  its  rates  over  the  southern  route  from  Blackfoot,  Idaho 
Falls,  and  Red  Rock  were  compelled  by  competition  for  the  same 
trafSc  over  the  northern  route.  It  has  endeavored  to  show  com- 
petitive conditions  north  of  Pocatello  that  did  not  exist  west  of  Po- 
catello.  It  is  said  that  for  a  radius  of  50  miles  around  Glenn's  Ferry 
and  Mountain  Home  the  country  is  sparsely  populated  and  produces 
only  a  light  volume  of  cattle  traffic.  On  the  other  hand,  extensive 
irrigation  improvements  by  the  government  and  important  private 
enterprises  have  drawn  a  more  or  less  large  population  to  the  country 
north  of  Idaho  Falls.  In  this  region,  known  locally  as  the  "  Big 
Hole  country,"  about  15,000  head  of  cattle  are  fed  during  the  winter 
months,  and  they  can  readily  be  driven  to  Anaconda  on  the  Northern 
Pacific  or  to  Red  Rock  on  the  Oregon  Short  Line  and  thence  shipped 
to  Tacoma.  And  for  this  traffic,  as  the  principal  defendant  con- 
tends, the  northern  and  the  southern  routes  compete,  the  northern 
being  the  more  direct  route  from  Red  Rock,  while  the  southern  is 
perhaps  the  more  direct  route  from  Idaho  Falls  and  Blackfoot 

It  may  be  true  that  the  10-car  rate  of  $129.80  then  in  effect  to 
Tacoma  from  Blackf oot,  Idaho  Falls,  and  Red  Rock,  and  on  the  basis 
of  which  reparation  is  asked,  was  a  competitive  rate  from  Red  Rock. 
It  is  to  be  observed,  however,  that  there  was  no  10-carload  rate  then  in 
effect  from  that  point  over  the  northern  route,  and  the  single-carload 
rate  was  a  combination  of  a  local  of  $28  from  Red  Rock  to  Silver  Bow 
and  a  local  rate  of  $110  from  Silver  Bow  to  Tacoma,  making  a 
through  charge  over  the  northern  route  of  $138  for  a  single-car  move- 
ment. At  the  same  time  the  single-car  rate  from  Red  Rock  to  Tacoma 
over  the  southern  route  was  so  high  as  to  indicate  that  it  could  not  be, 
and  was  not  in  fact  used.  In  other  words,  the  10-carload  rate  of 
$129.80  over  the  southern  route  had  no  rate  to  meet  over  the  northern 
route  from  Red  Rock  except  the  combination  rate  of  $138  for  a  single- 
cnr  movement.  Under  such  circumstances  it  is  not  altogether  dear 
that  the  10-carload  rate  was  put  in  from  Red  Rock  for  competitive 
reasons,  but  that  may  nevertheless  be  conceded  for  the  purposes  of 
this  case. 
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Whatever  laay  have  been  the  force  of  competitive  conditions  at  Bed 
Bock,  we  are  not  satisfied  that  the  competition  of  the  northern  route 
extended  so  far  south  as  Idaho  Falls  and  Blackfoot  and  justified 
lower  rates  from  those  points  over  the  southern  route  than  were  ac- 
corded at  the  same  time  for  the  shorter  haul  over  that  route  from 
Glenn's  Ferry  and  Mountain  Home.  The  principal  defendant  as- 
serts that  it  was  led  to  extend  the  10-carload  rate  of  $129.80  to  Idaho 
Falls  and  Blackfoot  as  the  result  of  the  importunities  of  the  complain- 
ant and  other  shippers.  However  that  may  be,  the  record  discloses 
that  within  seven  months  after  the  date  of  the  diipments  in  question 
the  10-carload  rate  of  $129.80  frcHn  Blackfoot  and  Idaho  Falls  over 
the  southern  route  to  Tacoma  was  canceled  and  a  single-car  rate  of 
$145  was  made  effective.  Upon  asking  at  the  hearing  for  an  explana- 
tion of  this  course  we  were  advised  that  the  principal  defendant  de- 
sired to  confine  the  rate  of  $129.80  to  Montana  points.  In  other 
words,  as  we  may  justly  infer,  the  competition  of  the  northern  route 
from  Idaho  points,  including  Idaho  Falls  and  Blackfoot,  had  been 
found  not  to  be  strong  enough  to  warrant  that  rate  from  those  points 
over  the  southern  route.  Moreover,  within  seven  months  after  these 
shipments  had  moved  the  defendants  voluntarily  withdrew  the  10-car 
rate  of  $145  from  Glenn's  Ferry  and  Mountain  Home  and  in^its  place 
established  a  single-car  rate  of  $181.80  from  Mountain  Home  and 
$182  from  Glenn's  Ferry.  The  rates  from  these  two  intermediate 
points  were,  within  a  few  months  after  the  shipments  had  moved, 
thus  brought  into  relation  with  the  new  single-car  rate  of  $145  from 
Idaho  Falls,  Blackfoot,  and  Pocatello. 

After  a  very  careful  consideration  of  all  the  facts  disclosed  by  the 
record,  we  have  arrived  at  the  conclusion  that  at  the  time  the  com- 
plainant's shipments  moved  from  Glenn's  Ferry  and  Mountain  Home 
the  rate  of  $145  was  excessive  and  ought  not  to  have  exceeded  the 
rates  that  were  subsequently  voluntarily  established  by  the  defendants 
from  these  two  points.  The  actual  existence  of  competitive  condi- 
tions justifying  the  lower  rate  from  the  more  distant  Idaho  points  is 
not  clearly  shown,  but  as  the  violation  of  section  4  of  the  act  is  not 
specifically  alleged  in  the  complaint  we  may  properly  deal  with  the 
claim  for  reparation  on  the  basis  of  the  present  rates  rather  than 
under  that  provision  of  the  law*  We  therefore  find  that  the  com- 
plainant is  entitled  to  reparation  in  the  sum  of  $380.40,  with  interest, 
being  the  difference  between  the  total  charges  actually  collected  on 
the  shipments  at  the  rate  of  $145  per  car  and  the  aggregate  amount 
that  would  have  been  collected  on  the  12  carloads  shipped  from 
Glenn's  Ferry  at  the  rate  of  $132  per  car  of  36  feet  and  6  inches  in 
length,  subscK^uently  put  in  effect,  and  on  the  17  carloads  shipped 
from  Mountain  Home  at  the  new  present  rate  of  $131.80  for  cars 
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of  that  length.  We  also  find  that  a  reasonable  rate  for  the  future 
will  not,  on  cars  of  that  length,  exceed  $182  from  Gknn's  Ferry  and 
$131.80  per  car  from  Mountain  Home. 

The  record  presents  in  an  emphasized  form  the  question  of  the 
validity  of  a  10-car  rate.  Because  of  the  long-continued  practice 
of  carriers  to  which  the  commerce  of  the  country  had  adjusted  itself 
the  Commission  early  in  its  history  accepted  as  valid  and  justified 
a  carload  rate  that  was  less  proportionally  than  the  rate  on  a  less- 
than-carload  shipment  of  the  same  commodity.  But  whether  that 
principle  may  wisely  be  extended  further  so  as  to  justify  what  may 
be  called  wholesale  rates — that  is  to  say,  rates  established  by  carriers 
on  the  theory  that  a  shipper  who  is  able  to  deliver  traffic  in  10  or 
more  cars  is  entitled  to  lower  rates  proportionally  than  a  shipper  who 
is  able  to  deliver  traffic  by  the  carload  only,  is  a  very  doubtfiil  ques- 
tion. It  has  not  been  argued  in  this  proceeding,  although  the  question 
is  somewhat  involved  in  the  issues  presented,  nor  is  any  ruling  cm 
the  question  necessary  to  sustain  the  disposition  made  of  the  com-" 
plaint  It  is  referred  to  only  because  we  desire  it  to  be  understood 
that  nothing  herein  said  shall  be  taken  either  as  an  approval  of  or 
acquiescence  in  a  10-carload  rate,  or,  to  use  a  convenient  phrase,  in 
wholesale  rates  of  any  kind  beyond  the  carload  rate. 

An  order  will  be  entered  in  accordance  with  the  finding  herein. 
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No.  2183. 
PETER  SCHOENHOFEN  BREWING  COMPANY 

V, 

ATCfflSON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY. 


Submitted  April  t6, 1909,    Decided  December  13 ^  1909, 


Complaint  asking  reparation  for  alleged  excessive  charge  on  shipment  of  beer  kegs 
from  Frontenac,  Kans.,  to  Chicago,  HI.,  not  sustained. 

Anthony  Zeman  for  complainant. 

F.  B,  Houghton  and  «/.  L,  Coleman  for  defendant. 

Report  of  the  Commission. 

Peoutt,  Commissioner: 

The  complaint  asks  reparation  on  account  of  an  alleged  excessive 
charge  for  the  transportation  of  a  carload  of  empty  beer  kegs  from 
Frontenac,  Kans.,  to  Chicago,  111.  The  rate  imposed  was  17^  cents. 
The  complainant  insists  that  this  ought  not  to  have  exceeded  11 
cents,  which  had  been  for  some  time  previously  the  rate. 

The  shipment  weighed  15,000  pounds,  and  the  total  charges  for  the 
service  were  $26.25.  Of  this  the  Atchison  paid  $4  for  the  absorption 
of  a  delivering  switching  charge  in  Chicago,  leaving  that  company 
$22.25  for  hauling  this  carload  from  Frontenac  to  Chicago,  a  distance 
of  639  miles. 

Rates  upon  beer,  and  especially  upon  the  empty  k^s  when  re- 
turned, between  Chicago  and  Frontenac  had  been  forced  down  to  a 
low  figure  by  severe  competition  of  carriers  and  markets,  and  this 
accounted  for  the  rate  of  1 1  cents  previously  in  effect.  At  the  time 
of  this  movement  rates  upon  the  empty  kegs  had  been  generally 
advanced,  and  there  was  then  no  competitive  reason  which  required 
the  application  of  a  lower  rate  than  17^  cents  to  this  shipment. 
Manifestly  the  rate  applied  did  not  yield  the  carrier  an  excessive 
retiun  for  the  service. 

The  complaint  will  be  dismissed. 
17  I.  C.  C.  Rep. 
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No.  2785. 
TYSON  &  JONES  BUGGY  COMPANY 

V, 

ABERDEEN  &  ASHEBORO  RAILWAY  COMPANY  ET  AL. 


StdmitUd  September  16, 1909.    Decided  December  7,  1909. 


1.  Complaint  of  an  overcharge  dismiflaed,  the  defendants  having  refunded  the  amount, 

but  only  after  formal  complaint  had  been  made  and  copies  served  upon  them. 

2.  Carriers  criticised  for  their  lack  of  prompt  attention  to  plain  overcharge  claims  and 

for  their  delay  in  adjusting  them, 

0.  M.  Stephen  for  complainant. 

Henry  A.  Page  for  Aberdeen  &  Asheboro  Railway  Company. 
J.  L.  Eysmans  for  Cumberland  Valley  Railroad  Company. 
Ohds.  Heebner  for  Philadelphia  &  Reading  Railway  Company. 
Jackson  E.  Reynolds  for  Central  Railroad  Company  of  New  Jersey. 

Report  of  the  Commission. 

Hablak,  Commissioner: 

Without  entering  into  the  details  of  this  complaint  it  will  suffice 
to  say  that,  as  presented  on  the  pleadings,  it  involves  a  small  over- 
charge upon  a  shipment  of  iron  wagon  axles  made  by  the  complain- 
ant, in  November,  1907,  from  Wilkes-Barre,  in  the  state  of  Penn- 
sylvania, to  Carthage,  in  the  state  of  North  Carolina.  The  overcharge 
resulted  from  the  inadvertent  collection  at  destination  of  the  fourth 
class  instead  of  the  fifth  class  rate  as  required  under  the  published 
tariffs  of  the  defendants  for  a  portion  of  the  haul.  The  complainant, 
being  advised  of  the  fact  that  the  fifth  class  rate  was  the  legal  rate, 
made  demand  upon  the  Aberdeen  &  Ashboro  Railway  Company, 
the  delivering  carrier  and  principal  defendant,  for  a  refund  of  the 
overcharge.  That  company,  although  it  had  collected  the  charges 
on  the  shipment,  apparently  declined  to  investigate  (the  matter  at 
all,  and  contented  itself  with  referring  the  complainant  to  the  several 
carriers  back  along  the  route  of  the  movement  to  the  point  of  origin. 
After  a  rather  extensive  but  fruitless  correspondence  in  relation  to 
the  matter  the  complainant  called  it  informally  to  the  attention  of 
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the  Commission.  No  result  followed  from  our  efforts  to  get  the 
serious  attention  of  the  principal  defendant  to  the  complainant's 
claim.  Finally  this  formal  complaint  was  filed.  Promptly  after 
copies  of  the  complaint  had  been  served  upon  the  defendants  and 
they  had  thus  been  put  in  a  position  where  they  were  compelled  to 
look  into  the  matter  it  was  ascertained  that  the  complainant's  con- 
tention was  well  founded  and  the  amount  of  the  overcharge  was  at 
once  refxmded. 

In  moving  the  dismissal  of  its  petition  the  complainant  advises  us 
that  it  has  a  nimiber  of  such  claims  still  pending  with  various  carriers 
the  settlement  of  which  it  has  been  unable  to  secure  notwithstanding 
its  earnest  efforts  in  that  behalf,  and  it  asks  that  some  action  be 
taken  by  the  Commission  in  order  that  shippers  may  secure  more 
prompt  adjustment  by  carriers  of  overcharge  claims.  An  order  will 
be  entered  dismissing  the  complaint  upon  motion  of  the  complainant; 
but  we  think  the  time  has  come  for  some  comments  by  the  Com- 
mission in  relation  to  the  practice  of  carriers  in  such  matters. 

From  shippers  in  all  parts  of  the  country,  and  from  local  traffic 
associations  which  are  making  earnest  efforts  on  fair  and  reasonable 
lines  to  secure  a  reform  in  the  practices  of  carriers  in  this  regard, 
many  complaints  have  been  received  during  the  past  year  of  the 
inattention  of  carriers  to  plain  overcharge  claims  and  of  their  delay 
in  adjusting  them.  And  a  siurey  of  these  complaints  has  led  us  to 
the  conclusion  that  this  practice,  or  rather  lack  of  practice,  among 
carriers  is  open  to  severe  criticism. 

A  substantial  portion  of  the  time  and  labor  of  this  Commission  is 
given  to  the  effort  to  secure,  through  informal  correspondence,  the 
settlement  of  claims  of  this  character,  and  it  is  a  burden  from  which 
we  ought  to  be  relieved  by  carriers.  On  the  other  hand,  from  the 
shippers'  point  of  view,  nothing  in  connection  with  transportation  is 
more  vexing  and  irritating  than  the  labor  and  delay  incident  to  the 
following  up  of  an  overcharge  claim  and  securing  its  repayment. 
When  an  undercharge  occurs  it  is  promptly  discovered  by  the  account- 
ing departments  of  carriers  when  revising  the  billing,  and  demand 
is  at  once  made  on  the  shipper  for  payment.  With  equal  facility 
overcharges  are  also  detected  by  accounting  officers.  But  from  the 
complaints  that  reach  us  it  seems  to  be  the  duty  of  no  one  in  the 
interior  (Organization  of  many  carriers  to  see  that  the  amount  is  re- 
funded to  the  shipper.  And  when  an  overcharge  is  detected  by  a 
shipper  himself,  he  is  able  in  the  great  majority  of  cases,  if  we  may 
form  conclusions  from  the  numerous  complaints  now  before  us,  to 
secure  its  repayment  only  after  his  patience  has  been  sorely  tried  by 
the  effort  and  delay  required  in  order  to  secure  serious  attention  to 
his  demand. 
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Without  wishing  to  be  understood  as  expressing  the  view  that  this 
loose  practice  with  respect  to  overcharge  claims  is  characteristic  of 
all  interstate  carriers,  it  is  nevertheless  so  common  as  to  justify  some 
attention  by  the  Commission.  Apparently  it  is  not  understood  as 
fully  as  it  should  be,  by  railroad  officials  charged  with  the  adjustment 
of  such  matters,  that  the  retention  by  a  carrier  of  an  overcharge  not 
only  has  all  the  effects  of  an  unjust  discrimination  against  the  shipper 
from  whom  the  excess  has  been  demanded,  but  leaves  the  transpor- 
tation transaction  in  an  unlawful  condition,  both  under  the  act  to 
regulate  commerce  and  under  the  Elki^s  Act,  until  the  overcharge  has 
been  adjusted.  We  are  advised  that  the  delay  in  making  repayment 
is  frequently  due,  not  to  the  failure  to  discover  the  overcharge,  but 
to  the  efforts  of  the  delivering  carrier  to  ascertain  before  making 
the  refund  to  the  shipper  which  carrier  participating  in  the  move- 
ment is  responsible.  This  is  not  a  proper  practice.  The  shipper  is 
entitled  to  repayment  from  the  carrier  that  has  collected  the  freight 
charges  as  soon  as  it  appears  that  an  overcharge  has  in  fact  been 
made.  When  the  refund  has  been  made  it  is  then  that  carrier's  duty 
to  see  which  of  the  carriers  that  participated  in  the  movement  is 
responsible  and  charge  it  accordingly.  When  the  overcharge  has 
been  discovered  it  should  immediately  be  repaid  by  the  carrier  that 
collected  the  charges,  and  this  should  be  done  whether  a  demand  has 
been  presented  by  the  shipper  or  not. 

We  well  understand  that  the  adjustment  of  claims  is  a  matter  that 
requires  time  and  that  they  can  not  safely  be  paid  until  after  the 
facts  have  been  fully  investigated.  But  in  our  judgment  the  claims 
offices  of  carriers  should  be  so  organized  as  to  enable  them  to  dispose 
of  all  overcharge  claims  within  thirty  days,  except  those  of  unusual 
or  special  character,  and  such  claims  ought  to  be  disposed  of  within 
sixty  days  at  the  utmost.  We  refer  now  to  plain  overcharge  cases. 
The  phrase  ''overcharge"  as  used  by  the  Commission  embraces  only 
cases  where  carriers  have  demanded  and  received  a  rate  in  excess  of 
the  published  rate.  We  do  not  use  that  phrase  in  referring  to  cases 
where  the  published  rate  has  been  collected  but  is  alleged  on  one 
ground  or  another  to  be  an  excessive  rate.  As  to  the  latter  class  of 
claims,  many  of  which  are  adjusted  informally  by  the  Commission, 
it  seems  to  us  that  the  complaints  of  shippers  ought  to  be  investigated 
andj  put  before  us  for  disposition  within  ninety  days  in  the  great 
majority  of  cases. 

The  amended  act  to  regulate  commerce  gives  the  Commission  no 
authority  to  establish  any  limit  of  time  for  the  adjustment  of  claims 
or  any  authority  to  discipline  carriers  that  are  not  attentive  to  their 
plain  duty  in  such  matters.  The  adjustment  of  claims,  however,  is  a 
~^tter  which  the  oarriera  themselves,  in  good  faith  to  the  shipping 
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publioy  ought  to  take  bold  of  so  as  to  reach  results  within  a  n^ason* 
able  time;  and  we  shall  expect  the  cordial  cooperation  of  all  carrieiB 
in  our  request  that  their  claims  departments  be  so  organized  as  to 
give  more  prompt  results,  to  the  end  that  all  occasion  for  the  well- 
foimded  complaints  that  shippers  now  make  may  be  removed.  Car- 
riers owe  it  to  themselves  not  to  put  the  Commission  imder  the 
necessity  of  calling  this  matter  to  the  attention  of  the  Congress  and 
asking  for  power  to  compel  them  to  do  what,  in  their  own  interest 
and  in  fairness  to  shippers,  should  be  done  on  their  own  initiatiye. 


No.  2447. 
CROWELL  &  SPENCER  LUMBER  COMPANY 

TEXAS  &  PACIFIC  RAILWAY  COMPANY  ET  AL. 


8utmitte4  July  10,  1909.    Decided  December  IS,  1909. 


1.  This  Commission  can  not  permit  a  refund  applicable  to  a  particnlar  ship- 

ment for  tbe  sole  purpose  of  enabling  carriers  to  make  good  a  rate  not  In 
effect  when  tbe  shipment  moved,  but  which  they  had  agreed  to  protect 
Such  a  practice  would  do  away  with  the  published  tariff  altogether  if 
generally  applied. 

2.  Defendants'  rate  of  69  cents  per  100  pounds  on  complainant's  shipment  of 

car  wheels  and  axles  from  Marshall,  Tex.,  to  Holdup,  La.,  and  their 
subsequently  established  rate  of  27i  cents  thereon  held  unreasonable,  and 
lower  rate  prescribed  for  the  future.    Reparation  awarded. 

Emerson  Bentley  for  complainant. 

E,  L.  Sargent  for  Texas  &  Pacific  Railway  Company. 

Andrews  <&  Hakenyos  for  Red  River  &  Gulf  Railroad  Company. 

Refort  of  the  Commission. 

Pboutt,  Commissioner: 

On  March  G,  1908,  the  Marshall  Car  Wheel  &  Foundry  Company 
shipped  a  carload  of  car  wheels  and  axles  from  Marshall,  Tex.,  to 
Holdup,  Tja.,  via  the  lines  of  the  defendants,  to  the  complainant  as 

consignee.     The  shipment  weighed  less  than  24,000  pounds,  and 
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charges  were  assessed  upon  the  basis  of  the  fifth  class  rate,  69  cents, 
on  a  minimum  of  24,000  pounds.  The  prayer  of  the  complaint  is  for 
reparation  and  the  establishment  of  a  reasonable  rate. 

At  the  time  there  was  in  effect  between  these  points,  in  the  reverse 
direction,  a  commodity  rate  of  24  cents  per  100  pounds,  and  the  car- 
wheel  company  evidently  understood  that  this  rate  would  apply  east- 
bound.  Before  the  shipment  started  this  company  learned  that  there 
was  no  commodity  rate,  and  that  the  class  rate  of  69  cents  must  be 
applied,  and  thereupon  directed  the  Texas  &  Pacific  not  to  forward 
the  shipment  Subsequently  the  Texas  &  Pacific  Company  advised 
the  car- wheel  company  to  allow  the  shipment  to  go  forwiurd  at  the 
69-cent  rate,  stating  that  the  defendants  would  establish  a  rate  of  24 
cents,  and  would  apply  to  the  Interstate  Commerce  Commission  for 
leave  to  adjust  this  shipment  upon  that  basis.  This  recommendation 
was  accepted,  the  shipment  was  made,  and  the  charges  were  paid  ac- 
cordingly. The  defendants  did  not  establish,  and  never  have  estab- 
lished, a  rate  of  24  cents,  but  did,  instead,  establish  a  rate  of  27^ 
cents,  which  is  now  in  effect.  They  applied  to  the  Commission  for 
leave  to  refund  to  the  complainant  on  the  basis  of  a  24-cent  rate,  but 
this  application  was  denied. 

Manifestly,  this  Commission  could  not  permit  a  refund  applicable 
to  this  particular  shipment,  for  the  sole  purpose  of  enabling  the  de- 
fendante  to  make  good  a  rate  not  in  effect  when  the  shipment  moved 
but  which  they  had  agreed  to  protect  Such  a  prac^ce  would  do 
away  with  the  published  tariff  altogether,  if  generally  applied.  But 
the  complainant  was  entitled  to  a  reasonable  rate  upon  which  to  make 
shipment  of  this  property  at  that  time,  and  it  is  the  duty  of  this 
Commission  to  determine  such  rate,  to  apply  it  to  that  shipment,  and 
to  establish  what  is  now  a  reasonable  rate  for  the  future. 

The  distance  is  178  miles,  and  there  are  no  unusual  difficulties  con- 
nected with  the  construction  or  operation  of  the  lines  of  the  defend- 
ants between  these  points. 

Upon  a  consideration  of  all  the  facts,  having  fully  heard  the  par- 
ties, we  find  that  the  rate  charged  was  unreasonable  and  that  24  coits 
per  100  pounds,  with  a  minimum  of  36,000  pounds,  would  have  been 
a  reasonable  rate  at  the  time  this  shipment  moved.  The  complainant 
has  actually  paid  $165.60 ;  he  ought  to  have  been  charged  $86.40,  and 
is  therefore  entitled  to  recover  $79.20,  with  interest. 

We  are  further  of  the  opinion  that  for  the  future  a  rate  of  24  cents 
per  100  pounds,  with  a  minimiun  of  36,000  pounds,  ought  not  to  be 
exceeded. 

An  order  will  be  issued  in  accordance  with  the  above  views. 
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No.  2161. 
E.  B.  KIMBERLY 

V. 

CHESAPEAKE  &  OHIO  RAH^WAY  COMPANY. 


Submitted  July  tt,  1909,    Decided  December  IS,  1909. 


Reparation  awarded  on  shipments  of  com  from  Cincinnati,  Ohio,  to  Morehead,  Ky., 
and  rate  prescribed  for  the  future. 

Dinkle  dk  Prichard  for  complainant.  ^ 
H,  T.  Wickham  for  defendant. 

Report  of  the  Commission. 

Prouty,  Commissioner: 

This  complaint  attacks  the  rate  on  com  from  Cincinnati,  Ohio, 
to  Morehead,  Kj.,  via  the  line  of  the  defendant.  The  prayer  is  for 
reparation  and  also  for  the  establishment  of  a  future  rate. 

The  line  of  the  defendant  extends  from  Cincinnati  in  a  south- 
easterly direction  to  Ashland,  Ky.  From  Ashland  a  branch  of  the 
defendant's  road  runs  in  a  southwesterly  direction  to  Lexington, 
passing  through  Morehead,  Mount  Sterling,  and  Winchester.  The 
Louisville  &  Nashville  runs  almost  due  south  from  Cincinnati  to 
Winchester.  It  will  be  seen,  therefore,  that  the  main  line  of  the 
defendant  to  Ashland,  the  Lexington  branch  from  Ashland,  and  the 
main  line  of  the  Louisville  &  Nashville  form  a  rough  triangle,  of 
which  the  Louisville  &  Nashville  is  the  base,  with  Ashland  at  the 
apex.     The  outline  below  shows  the  location  of  these  various  points: 

OClDdnnati 
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Tlio  distance  from  Cinciimati  to  Morebead  via  Ashland  is  205 
miloB,  to  Mount  Sterling  237  miles,  to  Winchester  252  miles;  from 
Cincinnati  to  Winchester  via  the  Louisrille  &  Nashville  is  96  miles. 

The  rate  of  the  defendant  on  com  from  Cincinnati  to  Morehead 
Tia  Ashland  was  15  cents  per  100  pounds.  The  complainant  alleges 
this  to.be  unreasonable  for  the  reason  that  the  defendant  has  main- 
tained to  Mount  Sterling  a  rate  of  10  cents  per  100  pounds,  the  haul 
to  Mount  Sterling  being  through  Morehead. 

The  defendant  justifies  the  lower  rate  to  Mount  Sterling  by  com- 
petitive conditions.  The  rate  from  Cincinnati  to  Winchester  via  the 
Louisville  &  Nashville  is  8  cents,  and  the  local  rate  from  Winchester 
to  Mount  Sterling  by  the  line  of  the  defendant  is  4  cents.  This  would 
produce  a  combination  of  12  cents,  but  the  defendant  asserts  that 
wagon  competition  between  Mount  Sterling  and  Winchester  has  forced 
it  to  maintain  a  rate  of  10  cents  in  order  to  fully  meet  the  competi- 
tion at  that  point. 

The  fact  of  the  lower  rate  to  Mount  Sterling  is  not  conclusive 
against  the  rate  of  15  cents  to  the  intermediate  point,  under  the 
circumstances  of  this  case,  since  competition  at  Mount  Sterling 
justifies  the  defendant  in  naming  a  lesser  rate  to  the  more  distant 
point.  The  defendant  ought  not,  however,  to  maintain  for  the 
alleged  purpose  of  meeting  this  competition  a  rate  which  is  imuec- 
essarily  low,  and  therefore  unnecessarily  prejudicial  to  Winchester. 

The  local  rate  from  Cincinnati  to  Ashland  on  com  is  7)  cents, 
from  Ashland  to  Morehead  6i  cents,  producing  a  combination  of  14 
rents.  The  defendant  asserts  that  the  rate  from  Cincinnati  to 
Ashland  is  forced  by  water  competition  and  that  it  may  properly, 
therefore,  make  a  higher  rate  to  Klorehead  than  the  local  combina^ 
tion  on  Ashland.  The  through  rate  should  seldom,  if  ever,  for 
nMiipctitive  reasons,  exceed  the  combination.  Effective  July  19, 
t9i)t>,  the  defendant  established  a  rate  of  14  cents. 

Cunsidering  all  the  facts  and  circumstances  in  this  case,  we  are 

tif  tht>  opinion  that,  at  the  time  of  the  movement  involved  in  this 

ould  have  been  a  reasonable  rate  from  Cin- 

nd  we  are  further  of  the  opinion  that  a  rat« 

minimum  now  in  force,  ought  not  to  be 

Lied  on  Febniaiy  16,  1909,  and  therefore  only 
the  freight  was  paid  subsequent  to  Febru- 
ade  the  subject  of  reparation.  We  find  that 
and  January  28,  1908,  inclusive,  complainant 
f  com  from  Cincinnati  to  Morehead,  of  which 
441,300  pounds,  and  upon  which  he  paid 
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charges  at  the  rate  of  15  cents  per  100  pounds,  amounting  in  all  to 
$661.95.  These  charges  should  have  been  assessed  at  14  cents 
per  100  poundsi  and  the  complainant  should  have  been  required  to 
pay  $617.82.  An  order  of  reparation  should  therefore  be  issued  for 
$44.13,  the  difference  between  what  the  complainant  has  paid  and 
what  he  should  have  paid,  with  interest. 

An  order  will  also  be  issued  requiring  the  maintenance  of  the 
futiu^e  rate. 
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No.  1319. 

STAR  GRAIN  &  LUMBER  COMPANY  ET  AL. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


Decided  December  7,  1909. 


1.  The  general  principles  relating  to  tap  lines  as  announced  In  Central  TeUato 

Pine  A88ociation  v.  Vickshurg,  Shreveport  d  Pacific  Ry,  Co,,  10  I.  O.  C 
Rep.,  193,  and  in  Central  Yellow  Pine  Association  y.  Illinoii  Central  IL  IL 
Co,,  10  I.  G.  0.  Rep.,  605,  considered  and  reafDrmed. 

2.  The  Commission  can  not  recognize  as  common  carriers,  under  the  act,  lines 

that  do  not  publish  tariffs  in  lawful  form  or  concur  pnH)erly  in  lawful 
tariffs  of  other  lines  in  which  they  are  named  as  parties,  or  that  do  not 
file  annual  reports  and  keep  their  accounts  in  accordance  with  the  osrstem 
prescribed  by  the  Commission,  or  that  do  not  in  all  other  respects  comidy 
with  the  law. 

8.  But  the  mere  interposition  between  the  lumber  mill  and  the  carrier  of  a 
paper  railroad  incorporation  that  calls  itself  a  common  carrier  and  com- 
plies with  the  act  in  those  respects,  but  is  owned  by  the  mill  or  its  pro- 
prietors, does  not  give  legality  to  the  so-called  tap-line  allowances  or  meet 
the  requirements  of  the  Commission.  As  an  administratiye  body  the 
Commission  can  not  stop  at  the  surface  of  a  transportation  problem  be- 
cause its  form  and  outward  appearance  are  regular,  but  must  reach  Um 
actual  situation  and  examine  its  real  substance  and  thus  be  able  to  en- 
force the  prohibitions  as  well  as  the  requirements  of  the  act 

4.  Thb  underlying  principle  of  the  law  is  to  forbid  preferences,  discriminatioiii^ 
and  departures  from  the  published  rates ;  and  any  allowance  or  dlTisioo 
made  to  or  with  a  tap  line,  whether  incorporated  in  form  as  a  common 
carrier  or  not,  that  is  owned  or  controlled,  directly  or  indirectly,  by  a 
lumber  mill  or  by  its  officers  or  proprietors,  and,  beyond  the  logs  that  tt 
hauls  to  the  mill,  has  no  traffic  except  such  as  it  may  pick  up  as  a  mere 
Incident  to  its  effort  to  serve  the  mill  as  an  adjunct  or  plant  facility,  la  a 
preference  and  discrimination  and  an  unlawful  d^arture  from  the  pob- 
Uahed  rate. 

F.  S.  Bright  and  Ooulder^  Holding  cfe  Masten  for  Tremont  Lumber 
Company  and  Winn-Parrish  Lumber  Company. 

Worth  E.  Caylor  and  WiUiam  O.  Wise  ioit  Chicago  Lumber  &  Coal 
^ompany  et  aL 
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Robert  Durdap  and  T.  J.  Norton  for  the  Atchison,  Topeka  &  Santa 
Fe  Railway  C!ompany  and  Gulf,  Colorado  &  Santa  Fe  Railway 
Company. 

S.  W,  Moore  and  Fred  H.Wood  for  The  Kansas  City  Southern 
Railway  Company  and  Texarkana  &  Fort  Smith  Railroad  Compny. 

Samuel  H.  West  for  St.  Louis  Southwestern  Railway  Company 
and  St  Louis  Southwestern  Railway  Company  of  Texas. 

James  C.  Jeffery  and  Martin  L.  Clardy  for  the  Missouri  Pacific 
Railway  Company;  St  Louis,  Iron  Mountain  &  Southern  Railway 
Company;  New  Orleans  &  Northwestern  Railway  Company;  St 
Louis,  Watkins  &  Gulf  Railway  Company ;  and  Little  Rock  &  Hot 
Springs  Western  Railway  Company. 

E,  B.  Peirce  for  Chicago,  Rock  Island  &  Pacific  Railway  Company ; 
St  Louis  &  San  Francisco  Railroad  Company ;  and  Vicksburg,  Shreve- 
port  &  Pacific  Railroad  Company. 

Henry  Moore  and  Henry  Moore^  jr.^  for  Louisiana  &  Arkansas 
Railroad  Company. 

Joe  R,  Lane  and  T,  J.  Gaugkan  for  Thornton  &  Alexandria  Rail- 
way Company;  Ouachita  Valley  Railway  Company;  Freeo  Valley 
Railway  Company ;  and  Griflin,  Magnolia  &  Western  Railway  Com- 
pany. 

Baker^  BottSy  Parker  <&  Garwood  for  Moscow,  Camden  &  San 
Augustine  Railway  Company,  and  Houston,  Shreveport  &  Gulf  Rail- 
way Company. 

Supplemental  Report  of  the  Commission. 

Hahlan,  Commissioner: 

This  matter  comes  on  again  upon  a  question  reserved  in  our  pre- 
vious report  (14  I.  C.  C.  Rep.,  364,  372)  as  to  the  validity  of  the 
allowances  made  by  regular  carriers  to  the  so-called  "  tap  lines."  We 
then  had  before  us  a  petition  in  which  the  complainant  demanded  the 
reopening  of  through  routes  and  the  reestablishment  of  joint  through 
rates  previously  in  effect  on  lumber  shipped  from  mills  on  the  line 
of  the  Cotton  Belt  to  local  points  on  the  lines  of  the  defendants  in 
Oklahoma,  Kansas,  Colorado,  and  Missouri.  But  the  real  contest 
involved  in  the  proceeding  was  as  to  the  division  of  the  through 
rates,  when  reestablished,  as  between  the  Cotton  Belt  for  its  haul 
south  of  Fort  Worth,  and  the  Santa  Fe  for  its  haul  north  of  that 
junction.  In  the  order  then  entered  the  through  rates  were  reestab- 
lished and  the  divisions  as  between  the  two  carriers  were  fixed.  It 
appeared  from  the  record,  however,  that  the  Cotton  Belt,  under  the 
rates  formerly  in  effect,  had  been  paying  to  the  tap  lines,  from 
which  it  was  receiving  lumber  for  shipment,  from  2  to  6  cents  per 
100  pounds  for  hauls  by  them  varying  from  practically  nothing 
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to  150  or  more  miles,  leaving  the  Cotton  Belt  net  earnings  as  low  as 
from  4  to  8  cents  for  its  haul  to  Fort  Worth.  In  fixing  its  division 
of  the  reestablished  through  rates  at  10  cents  per  100  pounds  we  took 
occasion  to  say  that  it  was  not  to  be  understood  as  including  any 
allowances  to  the  so-called  "  tap  lines,"  they  not  being  parties  to  the 
record. 

In  reserving  the  question  of  allowances  for  further  investigation, 
we  said  (p.  371)  that — 

even  If  they  were  parties  to  the  complaint,  the  record  contains  no  testimony 
that  would  enable  us  intelligently  to  extend  to  them  any  portion  of  this  division 
for  the  haul  south  of  Fort  Worth.  In  addition  it  appears  that  most  if  not  aU 
of  these  tap  lines  are  owned  by  the  miUs  which  they  serve.  And  we  are  not 
willing  without  further  information  to  give  any  recognition  to  their  right  to 
receive  from  the  regular  carriers  any  allowance  out  of  the  published  rates  for 
hauling  logs  from  the  forests  to  the  mills  by  which  the  tap  lines  are  owned. 
The  standard  lines  receive  the  sawed  lumber  at  the  mills  and  haul  it  to  con- 
■umUig  destinations.  For  this  service  they  are  entitled  to  their  published  rates. 
But  on  this  record  we  are  not  satisfied  of  their  right  to  share  the  rates  with 
the  tap  or  tram  lines  for  their  alleged  service  in  connection  with  the  through 
transportation.  It  is  the  purpose  of  the  Commission  to  malce  an  investigation  of 
these  tap  lines  and  the  character  of  the  transportation  which  they  conduct.  The 
case  will  be  held  open  for  tliat  purpose,  and  all  questions  as  to  their  right  to 
participate  in  these  rates  will  be  reserved  for  further  consideration.  For  the 
present  we  hold  tliat  no  such  right  has  been  shown. 

Accordingly  the  matter  was  set  for  further  hearing  at  New  Orleans, 
and  much  additional  testimony  was  taken.  But  the  record  as  a  whole 
did  not  seem  to  throw  all  the  light  that  was  desirable  or  could  be 
had  upon  a  question  of  such  importance.  The  Commission  in  the 
meantime  had  entered  upon  a  more  or  less  exhaustive  investigation 
of  its  own,  which,  although  not  yet  concluded,  has  arrived  at  a  point 
that  enables  us,  considering  it  together  with  the  general  record  in 
this  proceeding,  to  form  definite  conclusions,  which  we  desire  now  to 
announce. 

It  may  be  well,  however,  first  to  make  some  reference  to  the 
previous  attitude  of  the  Conmiission  on  this  question  as  it  is  to  be 
gathered  from  adjudicated  cases.  It  was  first  presented  for  our  con- 
sideration in  Central  TeUow  Pine  Asso.  v.  Vickshurg^  Shrevepcrt 
d;  Pacific  Ry.  Co.^  10  L  C.  C.  Rep.,  193,  where  the  history 
of  the  practice  of  making  allowances  to  tap  lines  as  well  as 
the  results  flowing  from  it  were  considered  at  some  length.  The 
opinion  of  the  Commission  speaks  fully  for  itself  and  therefore  need 
not  be  examined  here  in  great  detail.  It  will  suffice  to  say  that  the 
general  principles  there  announced,  so  far  from  being  now  sabject 
to  modification,  have  been  strengthened  by  the  progress  of  time  and 
with  the  further  knowledge  that  has  been  acquired  in  relation  to  the 
matter  with  which  it  deals.    It  was  there  pointed  out  that,  althoofi^ 
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in  some  cases  the  tap  line  was  a  mere  department  of  the  mill  and  in 
others  was  owned  and  operated  by  a  separate  copartnership  composed 
of  the  same  individuals  that  owned  the  mill,  and  in  still  other  cases 
by  a  chartered  corporation,  the  stock  of  which  was  owned  by  the 
mill  company  or  its  proprietors,  in  practically  all  cases  the  allowances 
received  from  the  regular  carriers  finally,  if  not  directly,  inured  to 
the  benefit  of  the  mill  company.  And  we  said  that  the  subv 
stance  of  the  transaction  could  not  be  altered  by  merely  changing 
the  name  of  the  party  to  whom  payment  was  made  and  that  such  a 
course  would  be  nothing  but  a  transparent  device  for  securing  an 
illegal  concession.  It  was  contended  in  the  case  that  a  carrier,  in 
order  to  build  up  its  traffic,  might  agree  with  a  lumber  company, 
as  an  inducement  to  it  to  enter  forests  that  might  otherwise  not 
be  cut,  to  bear  the  expense  of  bringing  the  logs  to  the  mill, 
so  long  as  the  allowance  did  not  exceed  the  actual  cost  of  that  serv- 
ice. But  the  opinion  in  the  case  points  out  that  if  the  right  to  make 
an  allowance  to  compensate  the  mill  owner  for  the  expense  of  bring- 
ing the  logs  to  his  mill  be  once  admitted,  it  becomes  immaterial  by 
what  means  the  logs  reach  the  mill,  whether  on  iron  rails  behind  a 
steam  locomotive  or  on  wood  rails  with  mules  for  the  motive  power 
or  on  wagons  drawn  there  by  teams  or  by  being  floated  to  the  mill  by 
water.  And  consequently  we  said  that  the  rates  on  lumber  from  sta- 
tions on  their  lines  must  be  observed  by  carriers  and  applied  to  all 
shippers  alike,  and  that  they  had  no  lawful  right  to  return  a  portion 
of  the  rate  to  the  mill  owners,  because  the  logs  out  of  which  the  lum- 
ber was  manufactured  had  come  to  the  mills  by  steam  railroad  or 
horse  railroad  or  by  wagon  or  by  any  other  means  of  conveyance. 
The  right  to  make  allowances  in  order  to  compensate  the  mill  owner 
for  the  cost  of  bringing  his  logs  to  his  mill  was  expressly  denied;  on 
such  grounds,  we  s^id,  it  could  no  more  be  justified  than  could  an 
allowance  to  him  for  bringing  his  lumber  to  the  carrier  by  wagon. 
The  conclusion  reached  and  there  announced  goes  no  further  than  the  ^ 
declaration  of  the  principle  that  the  hauling  of  the  logs  to  the  mill 
and  the  lumber  from  the  mill  might  be  treated  a^  a  through  move- 
ment, with  the  privilege  of  manufacturing  the  logs  into  limiber  in 
transit,  and  that  a  division  of  the  through  rate  might  be  allowed,^ 
provided  the  carrier  that  performed  that  f^ervice  "  w  a  common  car* 
tier  hy  ratl^  that  subjects  itself  to  the  provisions  of  the  act  and 
complies  with  its  requirements.  But  we  coupled  that  guarded  state- 
ment with  the  further  statement  that  a  division  even  under  such  cir- 
cumstances would  be  an  extreme  application  of  the  milling-in-tran- 
sit privilege. 

It  is  now  urged  in  support  of  the  continuance  of  the  tap-line  allow- 
ances that  what  was  said  in  that  proceeding  fully  justified  lumber 
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interests  in  believing  that  the  Commission  intended  to  be  understood 
as  giving  its  sanction  to  such  allowances  when  paid  to  "  a  common 
carrier,"  and  that  a  number  of  tap  lines  so  incorporated  were  con- 
structed or  enlarged  under  that  belief.  Whatever  may  be  the  fact 
in  that  regard  we  can  assimie  no  responsibility  for  what  was  done 
by  mill  owners  under  such  an  interpretation  of  our  ruling  in  that 
case.  Shortly  after  that  complaint  was  disposed  of  the  question 
was  again  before  us  in  Central  Yellow  Pine  Asso.  v.  Illinois  Cen- 
tral R.  R.  Co,^  10  I.  C.  C.  Rep.,  505,  and  again  had  our  careful  con-, 
sideration.  The  Commission  there  took  occasion  to  explain  and 
interpret  its  opinion  in  the  previous  case,  so  far  as  explanation  or 

.interpretation  was  necessary,  and  gave  what  must  be  regarded  by 
all  as  a  definite  notice  to  lumbering  interests  that  the  mere  inter- 
position, between  the  mill  owner  and  the  carrier,  of  a  paper  cor- 
poration owned  by  the  mill  or  its  proprietors  and  calling  itself  a 
common  carrier  would  not  meet  our  requirements  or  give  legality  to 
such  allowances;  and  that  allowances  to  tap  lines  that  were  but  the 
private  property  of  the  mill  owners,  used  for  hauling  logs  to  their 
mills  and  not,  in  fact  as  well  as  in  form,  common  carriers  for  the  pub- 
lic, were  unlawful  and  would  be  so  regarded  by  us. 

It  was  said  during  the  hearing  at  New  Orleans  that  after  the 
announcement  of  our  report  in  Central  Yellow  Pine  Asso.  v.  Vicka- 
hurg^  Shreveport  cfe  Pacific  Ry.  Co.^  supra^  a  number  of  tap  lines, 
already  constructed  and  in  operation  as  part  of  the  general  machinery 
and  as  one  of  the  regular  facilities  used  in  lumbering  enterprises, 
were  incorporated  as  common  carriers  under  special  or  general  state 
laws,  upon  the  belief  that  this  course  would  satisfy  all  the  conditions 
suggested  in  that  proceeding,  regardless  of  the  actual  character  of  the 
traffic  carried  by  the  logging  roads,  thus  nominally  separated  from 
direct  ownership  by  the  mills  but  retained  in  substance  as  a  plant 
facility  by  a  direct  ownership  or  control  of  the  stock  of  the  incorpo- 

*  rated  line.    The  question  now  before  us  on  this  record  is  whether  such 
a  state  of  affairs  satisfies  the  law  and  removes  all  objection  to  the 
allowances  now  being  made. 
Few,  if  any,  of  the  logging  roads  or  so-called  tap  lines,  however 

'  much  they  have  endeavored  to  give  themselves  the  appearance  of  be- 
ing common  carriers,  are  in  fact  fairly  to  be  considered  as  conmion 
carriers  within  the  purview  of  the  act.  In  the  investigation  made 
by  the  Commission  on  its  own  initiative  in  aid  of  this  record  and 
other  matters  pending  before  us  the  facts  in  relation  to  some  740  tap 
lines  in  various  parts  of  the  country  were  gathered,  either  through 
responses  made  to  our  inquiries  in  the  form  of  circular  letters  and 
otherwise,  or  through  personal  examinations  made  in  the  field  Iqr 
our  examiners.  The  information  thus  acquired  may  be  assumed  to 
^'e  generally  accurate.    It  shows  that  of  the  740  tap  lines  so  investi- 
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gated  183  have  gone  through  the  form  of  being  incorporated  as  rail- 
roads; but  65  file  with  this  Commission  tariffs  applicable  to  inter- 
state movements;  only  50  tap  lines  concur  in  the  interstate  tariffs  of 
regular  carriers;  621  tap  lines  neither  file  tariffs  of  their  own  nor 
concur  in  tariffs  of  other  lines  covering  interstate  shipments;  and  but 
92  file  annual  reports  with  this  C!ommission  as  required  by  law  of 
common  carriers  engaged  in  interstate  commerce.  In  the  case  of  498 
of  these  tap  lines  our  investigations  disclose  that  the  entire  traffic 
is  supplied  by  the  lumber  interests  by  which,  in  one  form  or  an- 
other, they  are  owned  and  controlled ;  but  33  lines  receive  as  much 
as  20  per  cent  of  their  total  tonnage  from  the  public  or  industries 
other  than  the  lumber  mills  by  which  they  are  directly  or  indirectly 
owned  and  controlled ;  and  200  tap  lines  are  reported  as  receiving  80 
per  cent  or  more  of  their  total  tonnage  from  the  lumber  interests  that 
control  or  own  them,  and  in  the  majority  of  these  instances  our 
reports  indicate  that  as  much  as  90  per  cent  of  the  traffic  moved 
is  lumber  received  from  the  mills  by  which  they  are  owned  or 
controlled. 

Among  the  tap  lines  so  investigated  there  are  doubtless  some 
that  make  an  effort  to  comply  in  form  with  all  the  requirements  of 
the  act.  They  may  publish  tariffs  in  conformity  with  its  provisions 
and  with  the  regulaticms  of  the  Conmiission,  or  they  may  be  named 
properly  as  parties  to,  and  may  properly  concur  in,  lawful  tariffs  pub- 
lished by  the  regular  lines.  A  typical  tariff  is  that  of  the  Cotton  Belt 
entitled  ^'  Through  Rates  from  Connecting  Lines  (commonly  called 
Tap  Lines)."  Under  this  title  rates  on  lumber  are  named  from  the 
junctions  of  the  tap  lines  with  the  Cotton  Belt  to  various  destina- 
tions. But  an  effort  is  made  to  carry  the  rates  back  to  the  living  tree 
in  the  forest,  under  a  note  which  provides  that  "  The  through  rates 
herein  provided  cover  the  carriage  of  the  log  to  the  mill  and  the  lum- 
ber from  the  mill."  Under  this  note  the  tap  line  is  given  such  an 
allowance  out  of  the  rate  as  the  Cotton  Belt  may  wish  to  pay  in 
order  to  secure  the  traffic,  or  may  be  compelled  to  pay  in  cases  where 
the  tap  line  has  been  pushed  through  the  forest  to  a  junction  with 
another  regular  line  which  competes  for  the  traffic  by  bidding  up 
the  amount  of  the  allowance.  In  the  Cotton  Belt  tariff  a  number  of 
tap  lines  are  named  as  parties,  and  concurrences  by  them  have  been 
.  filed.  What  allowance  each  gets  does  not  appear.  Doubtless  some 
one  or  more  of  them  keep  their  accounts  in  accordance  with  the  uni- 
form system  of  accounts  prescribed  by  this  Commission  for  carriers 
participating  in  interstate  conmierce.  And  certainly  we  can  not  rec-*" 
ognize  as  common  carriers,  under  the  act,  lines  that  do  not  publish 
tariffs  in  lawful  form,  or  concur  properly  in  lawful  tariffs  of  other 
lines  in  which  they  are  named  as  parties,  or  that  do  not  file  annual 
reports  with  this  Conmiission  and  keep  their  accounts  in  accordance 
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with  the  ^stem  prescribed  by  us.  As  heretofore  stated,  we  can  not 
recognize  a  tap  line  as  a  common  carrier  under  this  act,  and  as  en- 
titled either  to  allowances  or  divisions  of  through  rates,  that  does  not 
in  all  respects  comply  with  the  law.  And  we  hold  that  allowances  or 
divisions  accorded  by  regular  carriers  to  the  so-called  tap  lines, 
whether  incorporated  or  not,  which  do  not  comply  with  the  require- 
ments of  the  law  in  the  respects  referred  to,  are  unlawful 
J  But  assmning  a  case  where  all  these  matters  have  been  carefully 
guarded  by  tariffs  properly  constructed  and  a  ^stem  of  accounts  con- 
forming to  our  regulations,  must  we  accept  that  tap  line  as  a  common 
carrier  merely  because  it  calls  itself  a  conmion  carrier,  wh^i  in 
fact  its  so-called  line  is  a  mere  logging  road  extending  from  the  mill 
that  really  owns  it  into  the  forest  also  owned  by  the  mill,  with  no 
public  to  serve  or  no  traffic  other  than  the  logs  that  have  been  cut 
by  the  mill  and  are  to  be  manufactured  by  it  into  lumber?  In  other 
words,  as  an  administrative  body,  are  we  to  be  stopped  at  the  surface 
of  a  transportation  problem  because  its  form  and  outward  appearance 
.  are  regular  and  not  look  into  and  examine  its  real  substance  f 
^  J.'     It  is  sometimes  said  that  the  essential  characteristic  of  a  common 

«^      carrier  is  that  it  holds  itself  out  as  such  to  the  world,  and  in  a  cer- 
'  ;    tain  class  of  cases  some  such  test  has  been  applied ;  and  where  there 

'  is  a  shipping  world  to  which  it  may  hold  itself  out  as  a  common  car- 
rier and  which  it  may  serve  in  that  capacity  the  test  suggested  may 
be  a  proper  one.  But  when  we  are  dealing  with  a  law  the  under- 
lying principle  of  which  is  to  forbid  preferences,  discriminations,  and 
concessions  from  the  legal  rates,  and  when  there  is  no  shipping  public 
which  the  alleged  conmion  carrier  may  serve,  and  when  it  is  owned 
or  controlled  directly  or  indirectly  by  a  particular  industry  whidi 
needs  it  as  a  plant  facility  and  can  not  successfully  conduct  its  busi- 
ness without  it,  and  when  its  revenues  accrue  directly  or  indirectly 
to  that  industry,  it  leaves  this  Commission  in  rather  an  impotent 
condition  if  it  must  accept  the  mere  form  as  controlling,  and  may 
not  look  into  the  actual  situation  and  thus  be  able  to  enforce  the 
prohibitions  of  the  act  against  such  preferences  and  discriminations 
and  departures  from  lawfully  published  rates.  Some  such  state  of 
facts  was  developed  in  Taenzer  dt  Co.  v.  (7.,  R.  /.  cfc  P,  Ry.  Co,^  170 
Fed.  Rep.,  240.  Shortly  before  that  proceeding  was  commenced  the 
logging  road  in  behalf  of  which  the  case  was  instituted  was  incor- 
porated as  a  common  carrier  so  that  it  stood  before  the  court  with  all 
the  outward  form  of  a  common  carrier  possessed  by  the  great  major- 
ity of  the  so-called  tap  lines  that  are  now  before  us  on  this  record* 
But  the  court  said  that  these  considerations — 

can  not  oTercome  the  fact  which  clearly  stands  out  according  to  the  prooCi 
glren  or  offered  that  the  so-called  railroad  was  intended  by  them,  by  the  rail- 
road company  and  the  lomber  company,  merely  as  a  spur  to  the  mm  for  the 
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purpose  of  enabling  the  lumber  company,  not  as  a  carrier  but  as  a  shipper,  to 
transport  Its  forest  products  over  the  line  of  the  Choctaw  Railroad;  that 
throughout  the  lumber  company's  relation  to  the  railroad  company  was  in  fact 
that  of  shipper.  •  •  •  The  terms  used  and  the  provisions  relied  upon  as 
establishing  the  status  of  common  carriers  can  not  prevail  against  the  con- 
slderatlon  that  this  lumber  and  logging  road  had  no  rolling  stock  suitable  for 
any  purpose  except  logging;  that  there  was  in  the  neighl>orhood  no  cotton  or 
other  merchandise  to  ship,  and  no  inhabitants  to  serve  as  carrier,  either  in  the 
relation  of  passengers,  shippers,  or  consignees. 

Upon  these  facts  the  court  had  no  difficulty  in  holding  that  the  tap 
line  '^  was  not  a  common  carrier,  but  was  a  mere  spur  extending 
through  the  timber  to  the  mill  of  the  plaintiff  as  a  mere  adjunct  to 
its  lumber  business.'' 

Without  attempting  in  this  report  to  enter  upon  any  examination 
of  the  adjudicated  cases  or  extended  analysis  of  the  record  before  us, 
and  without  endeavoring  at  this  time  to  classify  the  tap  lines  in  the^ 
region  involved  in  this  inquiry,  we  hold  that  any  allowance  or  divi- 
sion made  to  or  with  a  tap  line  that  is  owned  or  controlled,  directly 
or  indirectly,  by  the  lumber  mill  or  by  its  officers  or  proprietors  and 
that  has  no  traffic  beyond  the  logs  that  it  hauls  to  the  mill,  except  such 
as  it  may  pick  up  as  a  mere  incident  to  its  efforts  to  serve  the  mill  as 
an  adjunct  or  plant  facility,  is  an  unlawful  departure  from  the  pub- 
lished rates.  It  is  imderstood  that  the  principal  defendant,  and  per- 
haps others  of  the  defendants,  in  obedience  to  the  intimations  in  our 
previous  report,  are  not  now  paying  such  allowances,  and  many  car- 
riers that  are  paying  them  or  making  divisions  with  tap  lines  are  not 
parties  to  this  proceeding.  We  shall,  therefore,  enter  no  order  herein, 
but  shall  content  ourselves  merely  with  the  announcement  of  the  gen- 
eral conclusions  at  which  we  have  arrived.  We  shall  look  to  the 
carriers  that  are  paying  such  allowances  immediately  to  make  their 
arrangements  to  discontinue  the  practice.  It  will  be  well  to  add 
that  we  are  aware  of  the  fact  that  the  discontinuance  of  allowances  to 
or  divisions  with  tap  lines  imder  this  ruling  will  leave  the  carriers 
with  substantially  larger  revenues  on  their  lumber  traffic  from  these 
regions  than  they  have  heretofore  enjoyed.  We  shall  not  prejudge 
any  controversy  over  rates  that  may  follow  upon  the  withdrawal  of 
these  allowances  by  assuming  that  the  present  rates  with  the  allow- 
ances discontinued  will  be  unreasonable.  But  it  seems  well  to  suggest 
that  the  carriers  and  shippers  ought  promptly  to  confer,  so  that  the 
entire  situation  may  be  readjusted  on  a  basis  that  wiU  eliminate  the 
unlawful  practice  here  referred  to  and  will  give  the  shippers  trans- 
portation on  a  reasonable  basis. 

Pbouty,  Commissioner: 

The  purpose  of  this  complaint  was  to  obtain  a  reestablishment  of 
certain  through  routes  and  joint  rates  whidi  had  been  discontinued 
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by  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company.  The  matter 
of  tap-line  allowances  was  brought  into  the  case  by  th&t  defendant. 
I  have  not  had  time  to  examine  the  record  in  detail,  but  the  cursory 
reading  which  I  have  been  able  to  give  it  fails  to  disclose  any  instance 
in  which  a  shipper  is  complaining  of  discrimination^  This  inquiry 
has  not  therefore  grown  out  of  complaints  of  lumbermen,  but  is  ap- 
parently being  fostered  by  the  railways  in  the  hope  that  the  Commis- 
sion may  make  some  declaration  which  can  be  laid  hold  upon  by  these 
carriers  to  justify  them  in  cutting  off  allowances  which  otherwise  they 
would  hesitate  to  cancel.  Under  these  circumstances  the  Commission 
should  be  very  cautious  not  to  promulgate  any  opinion  which  can  be 
improperly  applied,  and  for  that  reason  I  desire  to  define  my  own  at- 
titude toward  this  question. 

In  Central  Yellow  Pine  Association  v.  Vickshurg^  Shreveport  dk 
Pacific  Ry,  Co,^  10  I.  C.  C.  Rep.,  193,  this  tap-line  question  was  pre- 
sented upon  formal  complaint.  The  complainants  were  lumber  men 
doing  business  east  of  the  Mississippi  River,  and  their  complaint  was 
that  while  carriers  in  that  territory  did  not  allow  tap-line  divisions, 
the  defendants  who  operated  west  of  the  Mississippi  River  did,  and 
that  this  was  a  discrimination  against  them.  In  that  proceeding  the 
Conmiission  ascertained  in  the  case  of  each  trunk-line  defendant  the 
number  of  tap  lines  to  which  allowances  were  made  and  the  general 
characteristics  of  each  one  of  these  tap  lines.  As  a  result  we  an- 
nounced the  opinion  that  such  divisions  might  properly  be  paid  in 
case  the  lines  receiving  them  were  common  carriers  and  tariffs  were 
properly  established.  That  being  so,  we  were  of  the  opinion  that 
the  allowance,  in  so  far  as  it  could  be  properly  made,  was  a  part  of 
the  rate,  and  since  lines  west  of  the  river  were  independent  of  those 
east  of  the  river,  we  were  further  of  the  opinion  that  discrimina- 
tion could  not  be  predicated  upon  the  fact  that  a  lower  rate  was  main- 
tained, and  the  complaint  was  dismissed. 

While  it  was  declared  that  the  payments  were  unlawful  in  all  cases 
as  they  were  at  that  time  being  made,  the  effect  of  the  decision  was 
to  hold  that  under  proper  tariff  provision  sucK  divisions  might  in 
some  cases  be  lawfully  allowed. 

In  1903  rates  from  lumber-producing  sections  both  east  and  west 
of  the  Mississippi  River  to  northern  destinations  were  advanced  2 
cents  per  100  pounds.  Complaints  were  brought  by  lumber  inter- 
ests east  of  the  river  attacking  this  advance,  and  upon  hearing  these 
complaints  the  Conmiission  condemned  the  advance.  The  opinion  of 
the  Conmiission  was  sustained  by  the  Supreme  Court  of  the  United 
States  and  carriers  leading  from  the  long-leaf  pine  regions  east  of 
the  Mississippi  River  were  compelled  to  reduce  their  rates  2  cents 
per  100  pounds  and  to  pay  reparation  on  account  of  past  shipments. 
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When  carriers  to  the  east  of  the  river  were  finally  compelled  to 
reduce  their*  rates,  carriers  to  the  west  declined  to  take  similar  action 
and  complaint  was  thereupon  brought  before  this  Commission,  asking 
that  the  rates  be  reduced. 

In  the  defense  of  this  complaint  it  was  earnestly  urged  that  the 
Commission  had  held  in  the  tap-line  case  above  referred  to  that  the 
tap-line  allowance  was  a  division  of  the  through  rate  which  might 
properly  be  allowed ;  that  the  effect  of  this  was  to  reduce  the  revenue 
of  carriers  west  of  the  river,  as  compared  with  carriers  east  of  the 
river ;  that  these  allowances  would  on  the  average  amount  to  2  cents 
per  100  pounds,  so  that  in  reality  rates  from  the  west  of  the  river 
were  then  as  low  as  those  from  the  east. 

The  Commission  declined  to  reduce  those  rates,  and  I  certainly,  in 
voting  for  that  conclusion,  was  strongly  influenced  by  the  argu- 
ments above  stated.  To  cut  off  to-day  these  tap-line  allowances 
would  be  in  effect  to  advance  lumber  rates  from  that  whole  section 
by  probably  2  cents  per  100  pounds,  although  we  have  just  approved 
one  advance  of  2  cents  largely  because  tap-line  allowances  were  made. 

The  Hepburn  amendment  provides  that  no  railroad  shall  transport 
in  interstate  commerce  any  commodity  which  it  owns  or  in  which  it 
is  directly  or  indirectly  interested  "other  than  timber  and  the 
manufactured  products  thereof."  This  exception  has  no  application 
except  to  so-called  tap  lines  or  lumber  railroads,  which  exist  not 
only  in  the  southwest  but  to  an  extent  in  other  parts  of  the  United 
States.  Congress  thereby  recognized  that  in  the  conduct  of  the 
lumber  business  these  railroads  must  be  built,  and  said  that  in  such 
case  alone  the  owner  of  the  railroad  and  the  owner  of  the  property 
might  be  identical.  This  must  have  been  because  it  was  made  to 
appear  to  Congress  that  the  public  interest  required  an  exception  of 
that  kind. 

All  this  is  no  reason  why  limibermen  should  be  allowed  a  rebate 
under  the  guise  of  a  division,  nor  why  discrimination  should  be  prac- 
ticed through  the  medium  of  the  so-called  "  tap-line  allowance,"  but 
it  does  indicate  that  the  construction  of  railroads,  the  principal  part 
of  whose  service  is  to  transport  lumber,  by  the  individuals  who  own 
the  lumber  which  is  to  be  transported,  is  a  public  necessity  and  a 
public  benefit  and  should  lead  us  to  exercise  great  care  in  dealing 
with  this  question. 

In  order  to  define  my  own  attitude  I  must  refer  briefly  to  the  gen- 
eral situation. 

Many  railroads,  now  called  main-line  railroads,  were  originally,  so 
far  at  least  as  their  extensions  in  this  southwestern  territory  are  con- 
cerned, built  almost  exclusively  as  lumber  railroads.    Their  only 
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traffic  at  first  was  the  lumber  from  the  mill,  the  logs  to  the  miU,  and 
the  few  supplies  which  were  required  in  the  conduct  of  the  lumber 
business. 

In  process  of  time  the  timber  adjacent  to  the  railroad  has  been  cut 
off.  It  is  no  longer  possible  to  bring  either  the  log  to  the  mill  at  the 
raihroad  or  the  lumber  from  the  mill  located  at  a  distance  from  the 
railroad  by  wagon  or  by  any  other  agency  th|in  a  railroad.  If  this 
lumber  is  to  be  got  to  market  a  railroad  must  be  constructed  and 
operated  by  some  one.   This  basic  condition  must  not  be  overlooked. 

Here  is  a  tract  of  forest  26  miles  distant  from  the  line  of  some 
one  of  these  defendants.  The  lumber  in  that  forest  can  not  be  mar- 
keted without  the  construction  of  a  railroad.  A  lumber  company, 
owning  the  land,  proposes  to  the  main-line  railroad  to  construct  a 
miU  for  the  purpose  of  cutting  out  that  lumber,  provided  a  branch 
railroad  can  be  constructed  from  its  vicinity  to  the  main  line.  There- 
upon the  railroad  builds  a  branch  to  this  mill.  At  the  outset  sub- 
stantially all  the  traffic  which  it  has  is  the  lumber  produced  by  that 
one  mill.  It  takes  in  the  supplies  consumed  by  the  miU.  It  takes 
out  some  small  amount  of  freight  for  people  living  along  the  line  of 
the  branch,  but  the  purpose  of  the  railroad  and  the  bulk  of  its  traffic 
is  to  handle  the  lumber  from  that  mill. 

In  proce^  of  time  this  road  is  extended,  other  mills  are  built,  the 
forest  is  converted  into  farm  land,  and  villages  grow  up.  The  rail- 
road develops  with  the  development  of  the  country. 

Such  a  railroad  is  in  no  sense  analogous  to  a  plant  facility.  It  is 
not  a  thing  by  means  of  which  the  lumber  company  conducts  its 
business — ^by  which  cars  are  moved  from  point  to  point  about  its 
mill  in  the  course  of  its  operation.  It  is  not  a  mere  logging  road 
whose  sole  business  is  to  bring  logs  from  the  land  of  the  lumber  com- 
pany to  the  miU.  It  is  not  a  private  switch  connection  betweoi  the 
miU  and  the  main  line. 

Can  there  be  any  doubt  that  the  legislature  of  the  state,  with  all 
the  facts  before  it,  would  grant  a  charter  for  the  construction  of  this 
railroad  between  these  points,  giving  the  right  of  eminent  domain, 
or  that  a  court  would  sanction  the  taking  of  private  property  under 
that  charter?  Can  it  be  doubted  that  the  road,  when  constructed  and 
in  operation,  is  in  fact  a  common  carrier,  although  the  greater  portion 
of  its  business  at  first  may  be  the  transportation  of  the  lumb^  from 
this  mill  to  the  main  line! 

If  this  road  is  a  common  carrier,  either  as  a  branch  of  the  main 

line  or  as  an  independent  line,  plainly  the  main-line  railroad  may 

apply  to  this  mill  the  blanket  rate  which  is  given  to  that  whok 

country. 
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It  may  be  that  the  main-line  railroad,  while  anxious  for  the  traffic, 
does  not  care,  or  is  not  able,  to  construct  this  branch.  For  the  pur- 
pose of  inducing  its  construction  and  thereby  obtaining  the  traffic 
which  will  result  it  proposes  to  a  private  individual  to  form  a  com- 
pany and  construct  the  railroad,  and  as  an  inducement  it  offers  to 
apply  the  blanket  rate  to  the  terminus  of  the  road  when  constructed 
and  to  allow  this  railroad  a  division  out  of  the  through  rate.  Can 
there  be  any  question  as  to  the  legality  of  this  transaction,  assuming 
always  that  it  is  in  good  faith  ? 

What  usually  happens  is  this :  The  main-line  railroad  is  not  will- 
ing to  construct  the  branch  line  and  no  individual  can  be  found  who 
will  advance  money  to  build  that  line.  If  built  at  all  it  must  be 
constructed  through  the  resources  of  the  same  people  who  are  to 
furnish  it  with  its  principal  traffic  when  built.  The  same  individuals 
who  own  the  lumber  mill  take,  therefore,  the  stock  of  the  railroad 
company.  Sometimes  this  stock  is  owned  by  the  lumber  company 
itself;  sometimes  the  same  persons  who  are  stockholders  in  the  lum- 
ber company  become  stockholders  in  the  railroad  OHnpany,  either  in 
the  same  proportion  or  in  different  proportions.  Sometimes  the  rail- 
road stock  is  partly  owned  by  the  lumber  company  and  partly  by 
people  not  connected  with  that  company. 

It  is  suggested  that  these  divisions  are  illegal  because  of  the  interest 
of  the  lumber  company  or  its  owners  in  the  railroad  company.  A 
payment  to  the  railroad  company  is  virtually  a  payment  to  the 
lumber  company,  and  is  theref cure  in  effect  a  rdl)ate  to  that  company 
from  the  published  rate. 

It  can  not  be  denied  that  if  the  lumber  company  owns  all  the 
capital  stock  of  the  railroad  company,  any  payment  to  the  railroad 
company  inures  to  the  benefit  of  the  lumber  ccMnpany,  and  that  if  it 
owns  a  portion  of  the  stock  such  payment  inures  to  the  benefit  of 
that  company  in  proportion  to  the  amount  of  stock  which  it  owns. 
This  does  not,  to  my  mind,  render  the  payment  improper. 

Let  it  be  carefully  noted  that  the  railroad  company  is  a  common 
carrier.  The  service  which  it  performs  and  for  which  it  is  paid  is  ^ 
the  service  of  a  conmicm  carrier.  The  payment  is  in  consideration  of 
a  public  service,  and  if  this  is  true  it  should  make  no  difference 
whether  the  means  by  which  that  service  is  rendered  are  provided  by 
the  main-line  railroad  or  by  independent  individuals,  or  in  whole  or 
in  part  by  the  same  persons  who  own  the  lumber  which  is  transported. 
If  the  railroad  is  in  fact  a  common  carrier,  if  the  building  of  that 
railroad  is  for  the  public  interest,  if  the  country  can  not  be  devel- 
oped and  the  lumber  brought  to  market  unless  that  railroad  is  built 
and  operated,  then  its  building  and  its  operation  is  not  only  a  proper 
thing,  but  a  commendable  thing,  and  the  giving  of  the  division,  which 
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stimulates  the  building  and  the  operation  of  the  road,  is  proper  and 
commendable.  That  this  was  the  opinion  of  Congress  appears  from 
its  acticm  in  excepting  lumber  from  other  commodities,  as  already 
noted. 

But  whatever  the  public  policy  of  the  matter  may  be,  I  am  unable 
to  see  how  the  identity  of  stock  ownership  in  the  lumber  company 
'  and  the  railroad  company  can,  of  itself,  render  the  giving  of  this 
division  unlawful  There  is  no  legal  identity  between  the  ownership 
of  the  railroad  and  the  limiber  company.  The  lumber  company 
could  not  be  sued  upon  a  contract  of  the  railroad,  nor  for  a  mis- 
feasance of  the  railroad.  To  attempt  to  say  that  the  business  of  a 
stockholder  is  to  be  regarded  by  a  railroad  as  different  from  the  same 
traffic  when  offered  by  a  perscm  not  a  stockholder  leads  to  all  Borta 
of  absurdities. 

In  investigating  the  matter  of  industrial  railroads.  In  the  Matter 
of  Divisions  of  Joint  Rates^  10  I.  C.  C.  Bep.,  885,  889,  the  Commis- 
sion found  one  railroad  the  stock  of  which  was  entirely  owned  by 
several  industries  along  its  line.  One  of  these  industries  owned  a 
majority  of  the  stock,  the  balance  being  held  by  the  other  industries 
in  various  amounts.  Suppose,  now,  that  this  railroad  was  a  common 
carrier  which  would  otherwise  be  entitled  to  receive  a  diviaon  up<m 
through  business  handled  by  it  on  joint  rates,  to  what  extent  can  this 
right  be  influenced  by  the  fact  that  the  stockholders  of  the  railroad 
are  the  industries  which  furnish  that  railroad  with  the  greater  pari 
of  its  traffic  f  Is  the  division  unlawful  in  case  of  the  industry  which 
owns  a  majority  of  the  stock  and  lawful  with  respect  to  the  other 
industries,  or  is  it  unlawful  as  to  all  ? 

Great  copper-mining  enterprises  have  been  developed  in  the  terri- 
tory of  Arizona  and  their  existence  has  rendered  the  construction  of 
a  railroad  necessary.  Such  a  railroad  has  been  built  by  the  owners 
of  those  properties.  The  managers  of  the  smelters  are  the  officers 
and  managers  of  the  railway.  Will  it  be  said  that  when  PhelpSi 
Dodge  &  Company  transport  a  carload  of  coke  from  Chicago  to 
Bisbee,  upon  a  joint  through  rate,  the  El  Paso  &  Southwestern  BaO- 
road  C<Hnpany  can  not  prop^ly  be  allowed  a  division  of  that  rate! 

Without  citing  other  authorities,  the  recent  decision  of  the  Su- 
preme Court  of  the  United  States  upon  the  conmiodities  clause  would 
seem  to  end  debate  upon  this  subject.  United  States  v.  Delaware  db 
Hudson  Co.^  218  U.  S.,  866.  The  act,  as  amended  in  1906,  provides 
that  no  railroad  company  shall  transport  property  ^  which  it  may 
own  in  whole  or  in  part,  or  in  which  it  may  have  any  interest  direct 
or  indirect"  The  court  held  that  a  railroad  company  had  no  inter- 
est, direct  or  indirect,  in  coal  mined  by  a  coal  company  whose  capital 
stock  was  entirely  owned  by  the  railroad  company. 
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Does  not  suph  a  condnsion  open  the  door  to  abuses  which  this 
C!ommissi<m,  under  the  act  to  regulate  commerce,  has  no  power  to 
prevent!  May  not  a  lumber  company  incorporate  its  railroad,  file 
its  tariff,  and  thereby  obtain  what  is  in  effect  a  concession  from  the 
published  rate! 

This  division,  in  my  opinion,  is  only  proper  when  granted  to  a 
common  carrier.  The  incorporation  of  a  company  does  not  make  the 
railroad  a  conmion  carrier;  nor  does  the  filing  of  a  tariff.  It  must 
perform  the  duties  of  a  conmion  carrier  in  fact  If  it  does,  it  ought 
to  be  compensated,  and  may  properly  be  compensated,  and  no  wrong 
is  done  anyone  by  allowing  it  a  reasonable  return  for  the  service 
rendered.  It  might  happen,  however,  that  the  division  allowed  one 
of  these  logging  roads,  which  was  in  fact  a  common  carrier,  was  ex- 
cessive, and  that  the  purpose  of  making  the  division  excessive  was 
to  give  the  lumber  company  a  virtual  preference.  How  can  a  trans- 
action of  that  kind  be  prevented  f 

In  the  Matter  of  Divisions  of  Joint  Ratesj  supra,  the  Commission 
had  before  it  the  Illinois  Northern  Railroad  Company.  The  stock  of 
this  company  was  entirely  owned  by  the  International  Harvester 
Company.  The  railroad  had  been  partly  built  and  partly  bought  by 
that  company.  It  connected  the  works  of  the  harvester  company  and 
many  other  industries  with  trun^-line  railways  leading  from  Chicago, 
and  it  handled  traffic  to  and  from  these  various  industries  under  joint 
rates,  of  which  a  most  extravagant  division  was  allowed  the  Illinois 
Northern  Company. 

It  could  not  be  successfully  denied  in  that  case  that  the  Illinois 
Northern  was  a  common  carrier  performing  a  service  essential  to  the 
public.  It  was  plain  that  the  divisicms  allowed  were  excessive,  and 
it  seemed  equally  plain  to  the  Commission  that  these  divisions  were 
granted  the  Illinois  Northern  not  by  reason  of  its  strategic  position 
as  a  railroad,  but  because  the  International  Harvester  Company, 
which  owned  the  railroad,  had  an  enormous  traffic  for  sale  to  the  vari- 
ous connecting  lines.  In  that  case  we  held  that  the  allowance  of  these 
divisions  was  a  palpable  ^  device  "  by  which  a  rebate  was  paid  to  the 
harvester  company.  We  stated  that  unless  the  divisions  were  reduced 
to  a  sum  which  the  Conmiission  fixed  as  reasonable  prosecutions 
would  be  imdertaken.    They  were  in  fact  so  reduced. 

In  the  original  tap-Une  case  the  Commission  had  before  it  a  state- 
ment  of  the  divisions  allowed  all  these  logging  roads,  and  in  no  in- 
stance could  that  division  be  termed  excessive.  The  record  now  be- 
fore us  indicates  that  such  may  not  to-day  be  the  fact  If  there  be 
now  any  case  in  which  a  division  is  allowed  beycmd  what  is  reason- 
able under  all  the  circumstances,  and  if  that  division  is  intended  as  a 

preference  to  the  lumber  company  which  owns  the  road,  then,  in  my 
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<^ini(m,  both  the  main-line  railroad  which  pays  and  the  lumber  com- 
pany which  receives  can  be  prosecuted,  and  should  be. 

In  order  to  secure  a  conviction  in  such  case,  it  would  be  necessary 
to  show  bad  faith,  and  ibe  Conmussion  realized  from  the  facts 
developed  by  investigations  like  the  one  referred  to  that  many 
cases  must  arise  where  the  division  was  in  fact  excessive,  bt^ 
where  it  would  be  impossible  to  show  the  evil  intent  For  the 
purpose  of  meeting  this  difficulty  it  suggested  to  Congress  certain 
l^;islation,  which  finally  took  form  in  the  next  to  the  last  paragraph 
of  secti(m  15  of  the  present  act,  by  which  it  is  provided  that  if  the 
owner  of  property  transported  directly  or  indirectly  renders  any 
service  connected  with  the  transportation,  the  compensation  for  such 
service  shall  be  no  more  than  is  just  and  reascmable,  and  that  the 
Commission  may  fix  the  maximum  amount  of  such  compen»ition. 
It  was  believed  that  this  provision  would  enable  the  Commission  to 
deal  with  cases  like  that  of  the  Illinois  Northern  Bailroad  by  fixing 
the  division  to  which  that  railroad  should  be  entitled.  While  the 
decision  of  the  Supreme  Court  in  the  oHnmodities  case  to  which  ref- 
erence is  above  made  throws  doubt  upon  the  availability  of  this  pro- 
vision, I  still  think  that  the  court  would  uphold  such  an  applicaticm 
of  it,  and  that,  at  all  events,  ihe  att^npt  should  be  made. 

Many  of  these  so-caUed  ^  tap  lines  ^  have  developed  from  private 
logging  roads,  having  none  of  the  incidents  of  a  common  carrier* 
into  railroads  proper  with  every  incident  of  a  comm(Hi  carrier.  A 
railroad  whose  only  business  twenty  years  ago  was  the  hauling  of 
logs  a  few  miles  to  ihe  mill  is  to-day  a  hundred  miles  long  and  en- 
gaged in  the  transportation  of  passengers,  of  express,  and  of  the 
mails,  as  well  as  of  logs  and  of  lumber.  The  difficulty  of  determin- 
ing where  the  private  carrier  leaves  off  and  where  the  OHnmon  car- 
rier b^ins  is  what  lends  embarrassment  to  the  problem  before  us. 
Manifestly,  a  lumber  company  can  not  endue  its  railroad  with  the 
habiliments  of  a  common  carrier  by  taking  out  an  act  of  incorpora- 
tion, nor  by  the  filing  of  a  tariff,  nor  by  the  making  of  a  statistical 
report  to  this  Commission.  The  fact  that  the  legislature  of  the  state 
has  granted  an  act  of  incorporation  with  the  right  of  eminent  do-^ 
main,  especially  if  that  right  has  been  exercised  in  the  constructicm 
of  the  road,  would  be  significant;  but  after  all  it  is  in  each  case  a 
question  of  fact,  depending  upon  the  circumstances  under  which  the 
individual  road  has  been  constructed  and  is  being  operated.  In  the 
original  case  no  attempt  was  made  to  define  a  common  carrier,  and 
I  do  not  think  it  is  wise  to  make  that  attempt  now. 

The  opinicm  of  the  Commission  indicates  a  belief  that  none  of  these 
tap  lines  are  bona  fide  common  carriers.    Such  is  not  my  impression. 

ITLOLCBapi 


STAB  GBAIN  A  LUMBEB  CO.  V.  ▲.,  T.  4  8.  F.  BY.  00.  858 

I  have  not  bad  opportunity  to  examine,  even  in  a  cursory  way,  the 
entire  situation,  but  bave  obtained  a  statement  witb  respect  to  tbe 
Santa  Fe  system  and  tbe  St  Louis  &  San  Francisco. 

Up  to  1908  divisions  were  allowed  by  the  Santa  Fe  to  15  tap 
lines,  but  these  seem  to  have  been  entirely  discontinued  during  that 
year.  The  St.  Louis  &  San  Francisco  apparently  makes  these  divi- 
sions with  16  tap  lines.  Of  these,  5  are  not  mentioned  in  the  Offi- 
cial Guide,  3  profess  to  do  only  a  freight  business,  while  8  do  both 
a  passenger  and  freight  business.  These  8  vary  in  length  from  5 
miles  to  100  miles.  It  does  not  seem  to  me  that  a  railroad  must 
necessarily  do  a  passenger  business  in  order  to  be  entitled  to  these 
divisions  as  a  common  carrier;  but  it  does  seem  probable  that  where 
a  riiilroad  maintains  a  bona  fide  passenger  schedule  it  is  a  common 
carrier. 

I  am  inclined  to  think  that  a  point  has  been  reached  where  this 
matter  must  be  dealt  with  in  detail.  We  have  from  the  tariffs  a  list 
of  the  lines  with  which  divisions  are  made.  These  railroads  prob- 
ably make  statistical  reports  to  the  Commission.  Li  the  original 
case  we  required  a  statement  in  the  tariff  of  the  amount  of  these 
divisions;  but  this  requirement  has  not  been  generally  complied 
with  in  the  past  and  is  in  no  case  complied  with  to-day.  If  we  have 
no  legal  authority  to  make  that  requirement,  we  certainly  can  direct 
these  carriers  to  furnish  us  for  our  use  a  statement  of  these  divisions, 
and  should  do  so. 

If,  with  this  information  before  us,  there  seems  reason  to  believe 
that  divisions  are  being  improperly  allowed  in  any  instance,  the  main 
line  and  the  tap  line  should  be  cited  before  ihe  Commission,  an  in- 
vestigation should  be  had,  and  an  order  made  in  cases  requiring  one. 
This  method  is  not  unduly  burdensome  to  the  Commission,  preserved 
the  rights  of  all  parties,  and  secures  a  prompt  enforcement  of  ihe  law. 
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No.  2030. 
F.  H.  BASCOM  COMPANY 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY. 


Submitted  May  5, 1909.    Decided  December  7, 1909. 


1.  Tbe  defendant,  while  maintaining  an  open  fifth  class  rate  of  80  coits  per  100 

pounds  from  El  Paso  back  to  local  points  on  its  line,  also  publishes  and 
maintains  a  special  rate  of  10  cents  per  100  pounds  applicable  only  to 
merchandise  that  has  come  into  £1  Paso,  at  any  time  in  the  past,  OTer 
its  own  lines ;  Held,  That  the  rate  is  unlawful  and  discriminatory  and  is 
not  Justified  or  excused  by  the  fact  that  £1  Paso  is  a  highly  competitlTe 
point 

2.  Defendant's  contention  that  the  lO^^ent  rate  is  a  proportional  rate  is  not 

sustained.  The  rate  is  a  mere  concession  in  the  outbound  rate  and  a 
device  to  force  traffic  to  El  Paso  over  its  own  lines  by  denying  its  use  to 
merchandise  that  has  come  into  that  point  over  competing  lines. 

RufuB  B.  Daniel  for  complainant. 

Robert  Dunlapj  T.  J.  Norton  and  A.  A.  Hurd  for  defendant. 

Report  of  the  Commission. 

Hablan,  Commissioner: 

The  question  presented  for  our  examination  in  this  proceeding  is 
as  to  the  validity  of  a  rate  of  10  cents  per  100  pounds  published  by 
the  defendant  for  the  transportation  of  mixed  shipments  of  barbed 
wire,  wire  nails,  wire  staples,  and  wire  fencing,  in  carloads,  from  E3 
Paso,  in  the  state  of  Texas,  to  Las  Cruces,  in  the  territory  of  New 
Mexico,  the  rate,  under  the  express  terms  of  the  tariff,  being  ap- 
plicable only  on  merchandise  of  that  character  that  has  come  into 
El  Paso  over  the  lines  of  ihe  defendant.  At  the  same  time  the  de- 
fendant publishes  an  open  fifth  class  rate  of  80  cents  per  100  pounds 
on  mixed-carload  shipments  of  tiiose  conmiodities  from  El  Paso 
to  Las  Cruces  and  applies  it  to  all  shipments  of  such  articles,  in  car- 
loads, that  have  reached  El  Paso  over  competing  lines.  There  is  no 
restriction  in  point  of  time  in  the  application  of  the  10-cent  rate ;  aU 

17  L  a  a  Bep. 


BA8C0M  CO.  V.  A.,  T.  A  8.  F.  BT.   00.  866 

that  is  required  to  entitle  the  shipper  to  demand  that  rate  to  Las 
Cruces  is  to  show  that  his  merchandise  at  some  time  came  into  El  Paso 
over  the  lines  of  the  defendant. 

On  January  8,  1907,  a  mixed  carload  of  wire  fencing,  nails,  and 
other  c(Mnmodities  of  that  nature  was  shipped  to  the  complainant 
over  what  we  shall  here  refer  to  as  the  Frisco  route  from  De  Kalb,  in 
the  state  of  Illinois,  to  Las  Cruces.  As  a  matter  of  fact  the  car  was 
billed  to  El  Paso,  but  the  shipping  papers  indicated  that  it  was 
intended  to  go  through  to  Las  Cruces.  Instead  of  forwarding  its 
merchandise  directly  to  Las  Cruces  over  the  rails  of  the  defendant, 
which  then  published  a  through  rate  to  that  point  of  92  cents  per 
100  pounds,  the  consignor,  the  American  Steel  &  Wire  Company, 
doubtless  for  the  purpose  of  enabling  the  consignee  to  take  ad- 
vantage of  what  was  supposed  to  be  a  lower  combination  of  rates 
based  on  El  Paso,  forwarded  the  shipment  over  the  Frisco  to  the 
latter  point,  and  there  had  it  rebilled  over  the  defendant's  line 
to  Las  Cruces,  apparently  by  the  local  railroad  agent  at  El  Paso. 
In  other  words,  the  shipment  when  delivered  to  the  initial  carrier  at 
De  Kalb  was  intended  as  a  through  shipment  to  Las  Cruces,  where 
the  complainant  seems  to  be  engaged  in  business;  and  it  reached  ihMt 
point  wholly  through  the  agency  of  the  carriers,  no  agent  of  the 
consignor  or  consignee  appearing  at  El  Paso  either  to  take  possession 
of  the  shipment  or  to  rebill  it  to  Las  Cruces. 

Apparently  the  charges  to  El  Paso  were  prepaid  at  De  Kalb. 
The  lawful  rate  between  those  points  over  all  lines  was  64  cents  per 
100  pounds.  The  consignor  being  advised,  as  we  assume,  of  the 
10-cent  rate  over  the  defendant's  line  from  El  Paso  to  Las  Cruces, 
apparently  hoped  to  get  the  advantage  of  it  by  using  ihe  Frisco 
route  to  El  Paso,  and  thus  be  able  to  deliver  its  merchandise  to  the 
consignee  at  Las  Cruces  at  a  total  charge  for  the  through  transporta- 
tion of  74  cents  per  100  pounds,  as  against  the  through  rate  over  the 
defendant's  line  of  92  cents  per  100  pounds.  But  upon  arrival  of  the 
car  at  Las  Cruces  the  defendant,  instead  of  applying  the  10-cent  rate, 
which,  under  the  specific  terms  of  its  tariff,  was  not  applicable  cm 
commodities  of  this  character  reaching  El  Paso  by  the  Frisco  or 
over  any  other  of  the  several  available  routes  from  De  Kalb,  de- 
manded the  rate  of  80  cents  per  100  pounds.  The  charges  for  the 
through  movement  were  therefore  collected  on  the  basis  of  94  cents. 

In  its  petition  the  consignee  aUeges  that  the  80-cent  rate  is  ex- 
cessive, and  it  demands  the  benefit  of  the  defendant's  10-cent  rate  to 
which  reference  has  been  made. 

In  explanation  of  its  two  rates  for  the  same  service,  maintained  at 
the  same  time  in  its  published  tariffs,  the  defendant  contends  that  it 
has  the  right  to  protect  its  ^'  legitimate  revenues "  by  restricting  the 
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lower  10-cent  rate  to  Las  Cruces  to  shipments  that  have  come  into  El 
Paso  over  its  lines.  It  points  out  that  shipments  may  move  the  en- 
tire distance  over  its  lines  from  Chicago  and  other  points  to  El  Paso; 
that  the  Frisco  and  its  connections  also  have  a  through  line  between 
those  points  and  that  there  are  several  other  direct  routes  over  the 
lines  of  connecting  carriers;  that  El  Paso,  although  the  more  distant 
of  the  gateways  into  Mexico,  takes  the  same  rates  that  are  enjoyed 
by  the  less  distant  gateways;  that  the  rates  to  El  Paso  are  therefore 
very  low  rates;  and  that  these  competitive  conditions  at  El  Paso  fully 
justify  it  in  maintaining  a  rate  adjustment  that  will  prevent  shippers 
from  using  competing  lines  into  El  Paso  on  the  low  rates  to  that  point 
and  then  shipping  over  its  lines  locally  from  El  Paso  to  Las  Cruces 
at  a  total  through  charge  approximating  its  own  through  rates  to 
the  latter  point 

On  the  brief  filed  on  behalf  of  the  defendant  the  30-cent  rate  is 
spoken  of  as  its  "  regular  local  rate  "  from  El  Paso  to  Las  Cruces  on 
fifth  class  articles;  and,  although  the  distance  is  only  44  miles,  the 
rate  is  justified  on  the  ground  that  the  paucity  of  traffic  between 
those  two  points  makes  any  rate  within  reason  a  proper  rate.  The 
10-cent  rate  is  referred  to  as  a  "  proportional  rate,"  and  is  said  to  be 
similar  to  proportional  rates  recognized  by  this  Conunission  and 
railway  interests  all  over  the  country.  It  is  contended  that  unless 
the  defendant  maintains  a  rate  from  El  Paso  to  Las  Cruces  that  is 
lower  on  merchandise  coming  into  El  Paso  over  its  lines  than  on 
merchandise  coming  into  El  Paso  over  other  lines,  it  will  be  deprived 
of  its  revenue  for  the  haul  from  Chicago  to  El  Paso.  On  that  ground 
it  is  insisted  that  the  defendant  ought  to  be  allowed  to  ccmtinue  to 
maintain  the  so-called  proportional  rate  with  the  limitation  attached 
to  it  now  appearing  in  its  published  tariffs. 

We  do  not  understand  that  the  10-cent  rate  of  the  defendant  is  a 
proportional  rate  or,  as  counsel  assert,  that  such  a  rate  has  at  any 
time  been  recognized  by  the  Conmiission  or  by  railway  officials 
generally  throughout  the  country  as  a  proportional  rate.  A  prop<^- 
tional  rate  is  nothing  more  or  less  than  a  separately  established  rate, 
as  that  phrase  is  used  in  section  6  of  the  amended  act,  applicable  to 
through  transportation.  And  it  has  not  been  understood  either  by 
the  Conmiission,  or  by  others  so  far  as  we  are  informed,  that  a  sepa- 
rately established  rate  can  be  other  than  an  open  rate  available  to  aU. 
The  separately  established  or  proportional  rate  is  simply  one  way  of 
making  up  the  through  charges  between  two  points;  but  while  we 
have  made  no  criticism  and,  as  at  present  advised,  see  no  grounds  for 
any  criticism  of  proportional  rates  applicable  only  to  through  move- 
ments from  a  defined  territory  or  group  of  points,  we  have  never 
as  valid  and,  as  at  present  advised,  see  no  grounds  upon 
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which  we  could  recognize  as  valid  a  proportional  rate  limited  to 
shipments  that  come  into  the  proportional  rate  point  over  the  lines 
of  a  particular  carrier.  Proportional  rates  limited  to  through  move- 
ments from  defined  territory,  or  from  a  group  of  points,  seem  to  form 
a  proper  basis  for  making  up  through  charges  for  transportation 
from  those  points  and  that  territory.  But  a  proportional  rate,  the 
use  of  which  is  limited  to  shipments  over  a  particular  line,  would 
appear  to  be  a  rate  that  discriminates  against  shippers  over  another 
line. 

But  the  10-cent  rate  as  published  is  not  a  proportional  rate.  It 
is  simply  a  local  rate  with  an  unlawful  limitation  attached  to  its  use. 
It  is  intended  to  apply  not  as  an  extension  or  in  any  way  as  a  part 
of  a  contract  of  transportation  upon  which  goods  in  the  indefinite 
past  may  have  come  into  El  Paso,  but  simply  as  a  special  basis  for 
assessing  charges  on  a  new  contract  for  a  local  movement  to  Las 
Cruces;  and  nothing  can  be  clearer  than  that  any  basis  for  making 
charges  for  a  new  and  independent  local  movement  to  Las  Cruces 
must  be  available  alike  to  all  shippers  regardless  of  any  previous  act 
of  transportation.  We  regard  the  contention  as  novel  as  it  seems 
to  be  without  merit,  that  a  carrier  may  maintain  a  rate  adjustment 
between  two  points  that  permits  a  wholesale  merchant  to  pick  out  of 
his  stock,  regardless  of  the  length  of  time  the  goods  have  been  in 
his  possession,  a  carload  of  merchandise  and  enter  into  a  contract 
with  the  defendant  for  its  transportation  from  El  Paso  to  Las  Cruces' 
at  a  rate  of  10  cents  per  100  pounds,  because  those  particular  goods 
were  received  by  him  over  that  line,  although  if  he  picked  out  other 
goods  of  precisely  the  same  nature  that  had  c(»ne  into  the  distributing 
point  over  another  line  he  would  be  required  to  pay  a  30-cent  rate,  as 
would  also  a  competing  merchant  whose  goods  had  reached  El  Paso 
over  another  line. 

We  see  no  grounds  upon  which  the  10-cent  rate  as  published  in  the 
defendant's  tariff  may  be  properly  sanctioned.  In  its  results  it  is 
simply  a  concession  in  the  outbound  rate,  or  a  restriction  upon  its  use, 
that  was  intended  by  the  defendant  as  a  means  of  buying  or  forcing 
inbound  traffic  over  its  own  rails  to  El  Paso.  There  are  transit,  recon- 
signment,  and  diversion  privileges  of  varying  character  in  the  pub- 
lished tariffs  of  interstate  carriers  which  permit  of  the  application  of 
the  balance  of  the  through  rate  to  the  ultimate  destination  under  cer- 
tain defined  conditions,  but  the  rate  in  question  is  in  no  sense  such  a 
rate.  It  is  merely  a  device  on  the  part  of  the  defendant  to  force  dis- 
tributing merchants  at  El  Paso  to  use  its  line  to  that  point  by  offering 
them  for  subsequent  transportation  to  Las  Cruces,  that  has  no  relation 
either  in  point  of  time  or  otherwise  to  the  original  movement  into 
EI  Paso,  a  rate  that  it  denies  to  other  wholesale  merchants  whose 
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wares  have  come  into  El  Paso  over  competing  lines.  We  know  of  no 
justification  for  such  a  rate  and  regard  it  as  unlawful  and  discrimi- 
natory. Although  it  involves  a  state  of  facts  quite  different  to  those 
disclosed  here  the  case  of  Alabamcij  etCj  Ry.  Co.  v.  Mississippi  R.  R. 
Commission^  203  U.  S.,  496,  is  not  without  interest  in  this  connection. 
As  we  are  compelled  to  condemn  the  10-cent  rate  as  unlawful,  we 
must  decline  to  give  tiie  complainant  the  benefit  of  it  <m  tiie  shipment 
in  question.  Moreover  as  the  fifth  class  rate  of  30  cents  per  100 
pounds,  on  mixed  carload  shipments  of  barbed  wire,  wire  nails, 
staples,  and  wire  fencing  to  Las  Cruces,  seems  to  be  adjusted  in 
definite  relation  to  carload  rates  on  tiioae  articles  from  El  Paso  to 
all  the  local  points  on  tiie  defendant's  line,  it  is  dear  that  any  order 
by  the  Commission  modifying  that  rate  for  the  future  would  direcUy 
affect  the  rates  to  all  such  points.  We  are  not  inclined,  on  this  record 
at  least,  to  enter  such  an  order ;  but  the  defendant  must  at  once  cancel 
tiie  10*cent  rate  or  voluntarily  make  it  an  open  local  rate  to  Las  Cruces 
by  removing  the  restriction  now  attached  to  it;  and  unless  this  is 
done  promptiy  and  the  Commission  so  advised,  we  shall  be  compelled 
to  conclude  that  tiie  defendant  regards-  the  10H»nt  rate  as  a  reason- 
able rate  for  its  service  in  transporting  mixed  carloads  of  these  com- 
modities to  Las  Cruces  and  shall  enter  an  order  requiring  it  to  main- 
tain that  rate  for  the  future.  The  record  will  be  held  open  pending 
advices  from  the  defendant  in  that  regard. 

ITLCCBeii. 
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Nos.  2697  and  2711. 
PABST  BREWING  COMPANY 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COM- 
PANY. 


Nos.  2710,  2726,  and  2728. 
JOSEPH  SCHLITZ  BREWING  COMPANY 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COM- 
PANY. 


No.  2784. 
PABST  BREWING  COMPANY 

V. 

CHICAGO  &  ALTON  RAILROAD  COMPANY  ET  AL. 


Submitted  July  IZ-August  6, 1909.    Decided  December  H,  1909. 


1.  It  is  not  the  province  of  the  Ck>mini8i^on  to  order  reparation  for  the  exac- 

tion of  an  alleged  unreasonable  charge  merely  upon  a  showing  that  the 
carrier  is  willing  to  honor  the  claim. 

2.  An  award  of  reparation  can  be  predicated  only  upon  an  affirmative  finding 

that  the  rate  exacted  was  in  fact  excessive. 

8.  The  Ck>mmis8ion  will  inquire  with  particular  care  into  the  merits  of  com- 
plaints which  are  presented  by  shippers  and  carriers  jointly  lest  unlawful 
preferences  be  unwittingly  sanctioned. 

4.  Rate  assessed  upon  shipments  of  empty  beer  packages  from  Omaha«  Nebr., 
and  Kansas  City,  Mo.,  to  Milwaukee,  Wis.,  not  found  unreasonable.  Ck>m- 
plaint  dismissed. 

Charles  Zielke  for  Pabst  Brewing  Company. 
C.  J.  BerUchy  for  Joseph  Schlitz  Brewing  Company. 
WiUiam  Ellis  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany. 

Winston^  Payne^  Strawn  dh  Shaw  for  Chicago  &  Alton  Railroad 

Company. 

Report  op  the  Commission. 

Lane,  Cornmisaioner: 

These  complaints  present  a  single  issue  and  may  properly  be  di^ 
posed  of  in  one  report. 
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On  varioas  dates  between  September  2,  1908,  and  February  25, 
1909,  complainants  shipped  51  carloads  of  empty  beer  packages  from 
Omaha,  Nebr.,  to  Milwaukee,  Wis.,  and  168  carloads  from  Kansas 
City,  Mo.,  to  Uie  same  destination  via  the  lines  of  the  defendant  car- 
riers, charges  being  assessed  and  collected  at  the  rate  of  16  cents  per 
100  pounds,  or  one-half  the  regular  fourth  class  rate.  Prior  to 
August  31,  1908,  there  was  effective  on  this  traffic  tf  rate  of  11  cents 
per  100  pounds,  but  this  rate  was  canceled  upon  the  date  named, 
leaving  only  the  class  rate  to  apply.  On  March  1,  1909,  the  11-cent 
rate  was  restored.  Beparation  is  sought  in  the  amount  of  the  differ- 
ence between  the  charges  coUected  and  the  charges  which  would  accrue 
under  the  present  rate. 

Defendants  admit  the  justice  of  the  complaints  and  join  in  the' 
request  that  reparation  be  awarded.  By  stipulation  between  the 
parties  the  complaints  are  submitted  for  determination  upon  ihe 
pleadings. 

It  is  not  the  province  of  this  Commission  to  order  reparation  for 
ihe  exaction  of  an  aUeged  unreasonable  charge  merely  upon  a  show- 
ing that  the  carrier  is  willing  to  honor  the  claim.  An  award  of  repa- 
ration can  be  predicated  only  upon  an  affirmative  finding  that  the 
rate  exacted  was  in  fact  excessive.  Accordingly  it  behooves  the 
Commission  to  inquire  with  particular  care  into  the  merits  of  com- 
plaints such  as  those  now  under  consideration  lest  unlawful  prefer- 
ences be  unwittingly  sanctioned.  The  11-cent  rate  which  was  effect- 
ive on  this  traffic  prior  to  August  31, 1908,  and  reestablished  on  March 
1, 1909,  has  been  in  effect  for  some  years,  but  it  must  be  remembered 
that  this  traffic  is  highly  competitive,  and  the  fact  that  the  defendants 
found  it  impracticable  to  maintain  the  increased  charge  does  not 
demonstrate  its  inherent  unreasonableness.  A  carload  of  empty  beer 
cases  moving  from  Omaha  or  Kansas  City  to  Milwaukee  via  the 
line  of  the  defendant,  the  Chicago,  Milwaukee  &  St  Paul  Bailway 
Company,  would  earn  under  the  11-cent  rate  a  revenue  ranging  from 
$16.50  to  $33,  according  as  the  weight  of  ihe  shipment  mig^t  vary 
from  15,000  to  30,000  pounds.  Manifestly  this  represents  little  more 
than  a  nominal  return  for  a  haul  of  some  500  miles.  Under  the  16- 
cent  rate  which  was  in  effect  at  the  time  these  shipments  moved  the 
revenue  accruing  to  the  carrier  would  range  approximately  frcnn 
$24  to  $48  per  car.  It  is  difficult  to  see  how  these  earnings  can  be  held 
an  excessive  return  for  the  service  rendered,  nor  is  this  conclusion 
affected  by  consideration  of  the  fact  that  ihe  shipments  in  question 
consisted  of  returned  empties,  and  that  the  carrier^s  chief  recompense 
comes  from  the  outbound  movement 

No  showing  having  been  made  that  the  rate  challenged  by  the 
complainants  in  these  proceedings  was  unreasonable,  an  order  of  dis- 
missal will  be  entered* 
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No.  1611. 
H.  W.  JOYNES 

V. 

PENNSYLVANIA  RAILROAD  COMPANY. 


SubmitUd  October  31, 1908,    Decided  June  t9,  1909. 


1.  Petitioner,  a  dealer  in  fruits  and  general  produce,  charges  discrimination,  in  that 

the  defendant  persistently  delayed  his  shipments  of  fruit  in  Pittsbuig  at  the 
Fifty-fourth  street  yards  where  the  cars  were  not  accessible  to  teams  and  could 
not  be  unloaded  by  him,  while  at  the  same  time  cars  of  other  shippers  were 
promptly  placed  in  position  at  the  unloading  platform  and  were  thus  given  a 
preferred  use  of  the  defendant's  terminal  facilities,  and  that  by  reason  of  said 
delay  and  discrimination  petitioner  suffered  loss  through  the  decay  of  the  fruit 
and  otherwise  in  the  sum  of  130,497.70,  for  which  amount  he  claims  reparation: 
Held,  That  the  Commission  is  without  power  under  the  law  to  make  awards  of 
general  damages  of  that  nature. 

2.  In  cases  of  the  nature  involved  in  the  complaint  the  Commission  may  ascertain 

whether  the  discrimination  alleged  actually  occurred  or  whether  the  carrier 
has  ^led  in  a  duty  imposed  upon  it  under  any  provision  of  the  act  as  charged 
in  the  complaint.  But  the  assessment  of  any  resulting  damages,  other  than 
damages  that  may  be  measured  by  differences  in  rates,  must  be  left  to  be  deter- 
mined by  action  brought  in  a  court  of  competent  jurisdiction. 

3.  The  language  of  the  act  being  of  doubtful  interpretation,  the  Commission,  which  is 

a  special  tribunal  of  limited  powers,  ought  not  to  take  jurisdiction,  but  should 
resolve  the  doubt  in  favor  of  the  courts  where  claims  of  this  nature  ordinarily 
belong. 

4.  Section  15  is  the  dominating  and  controlling  expression  of  the  real  object  and  mean- 

ing of  the  act  in  its  present  form.  It  makes  of  the  Conmussion  what  it  was 
undoubtedly  intended  to  be,  namely,  a  special  expert  body  created  for  the  pur- 
pose of  dealing  with  the  rates  and  practices  of  carriers  affecting  rates,  and  not  a 
body  to  take  the  place  of  the  courts  for  the  redress  of  alleged  wrongs  of  the 
character  involved  in  the  complaint. 

J.  J.  Foley,  E.  W.  Stowe,  and  L.  K,  <k  8.  G.  Porter  for  complainant. 

Henry  Wolf  BiJcle,  George  Stuart  Patterson^  and  George  F.  Maseey 

for  defendant. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

In  this  proceeding  the  petitioner,  who  is  a  commission  merchant 
at  Pittsburg,  dealing  in  fruits  and  general  produce,  charges  the  defend- 
ant with  having  persistently  delayed  his  carloads  of  fruit  at  a  point  on 
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its  line  in  Pittsburg  known  as  the  Fifty-fourth  street  yards,  where  they 
were  not  accessible  to  teams,  and  therefore  could  not  be  unloaded  by 
him,  although  during  the  same  time  the  cars  of  other  shippers  were 
promptly  placed  in  position  at  the  imloading  platform  and  were  thus 
given  a  preferred  use  of  the  defendant's  terminal  facilities.  The  result 
of  the  alleged  discrimination  was  that  the  petitioner's  fruit,  ''when 
delivered  at  the  proper. destination,  was  found  to  be  heated,  withered, 
shrunken,  and  in  a  rotten  condition,"  entailing  upon  him  a  loss, 
including  demurrage,  storage,  additional  help,  and  loss  of  trade,  in 
the  sum  of  $30,497.70,  and  for  this  amount  he  asks  an  award  of 
damages. 

We  therefore  have  before  us  the  general  question  as  to  the  power 
of  the  Commission  to  award  damages  for  losses  of  that  character 
suffered  by  shippers  in  consequence  of  acts  and  omissions  of  carriers 
that  are  in  contravention  of  some  provision  of  the  act  to  regulate 
commerce  as  amended. 

The  question  is  not  altogether  a  new  one,  and  a  brief  statement  of 
its  history  before  the  Conmiission  may  not  be  without  interest.  The 
first  reported  case  in  which  the  Commission  was  appealed  to  for  an 
award  of  damages  of  this  nature  is  Heck  v.  East  Tennessee,  Virginia 
dk  Georgia  R.  R.  Co.,  1  I.  C.  C.  Rep.,  495,  where  the  complainant 
sought  to  recover  pecuniary  damages  against  the  carrier  for  its  failure 
and  refusal  to  accept  coal  for  interstate  carriage.  The  Conmiission 
declined  to  entertain  the  complaint,  on  the  groimd  that  it  presented 
a  case  at  common  law  where  the  amoimt  in  controversy  exceeded  $20, 
and  therefore  under  the  seventh  amendment  to  the  federal  constitu- 
tion the  defendant  carrier  was  entitled  to  a  trial  by  jury.  But  on 
the  facts  shown  of  record  the  Commission  held  that  tiie  conduct  of 
the  defendant  in  the  premises  was  in  contravention  of  the  act  to 
regulate  commerce. 

In  CounciU  v.  Western  dk  Atlantic  R.  R.  Co.,  id.,  339,  the  complain- 
ant, a  colored  man,  demanded  damages  in  the  smn  of  $25,000  for 
having  been  forcibly  ejected  from  a  car  occupied  by  white  people. 
While  holding  that  the  defendant  carrier  was  required  imder  the 
law  to  furnish  the  same  accommodations  to  colored  persons  provided 
with  first  class  tickets  as  were  accorded  to  white  persons  holding 
such  tickets,  the  Commission  declined  to  consider  the  question  of 
damages  because  it  could  not  give  the  defendant  the  trial  by  jury 
to  which  it  was  constitutionally  entitled. 

In  Riddle,  Dean  dk  Co.  v.  N.  Y.,  L.  E.  dk  W.  R.  R.  Co.,  id.,  694, 
the  complainant  alleged  a  pecimiary  loss  arising  out  of  an  unjust 
discrimination^  and  again  the  Commission  found  that  an  unjust 
discrimination  existed,  but  on  the  same  ground  declined  to  award 
damages.    This  case  was  decided  in  February,  1888. 
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The  question  did  not  again  come  before  the  Commission  until 
December  1,  1890,  when  its  report  was  published  in  Madoon  y.  C. 
dk  N.  W.  Ry,  Co.,  5  I.  C.  C.  Rep.,  84.  In  the  meantime  the  act  to 
regulate  commerce  had  been  amended  by  the  incorporation  in  section 
16  of  a  provision  giving  a  jury  trial  in  the  federal  court  in  case  the 
matter  involved  in  any  order  entered  by  the  O>nmu8sion  upon  com- 
plaint was  founded  upon  a  controversy  requiring  a  trial  by  jury  as 
provided  by  the  seventh  amendment  to  the  constitution.  For  the 
first  time  the  Commission  in  that  case  entertained  jurisdiction  of  a 
claim  for  damages  of  that  nature.  The  case,  however,  did  not  attract 
wide  attention,  probably  for  the  reason  that  the  complainant  was  not 
successful  in  his  action,  the  Commission  holding  that  the  proof  was 
not  sufficient  to  justify  an  award. 

From  that  time  forward  occasional  complaints  involving  damages 
of  the  character  in  question  have  been  filed  with  the  Conmiission.  In 
all  they  have  not  exceeded  15  or  20  in  number,  for  the  fact  that  the 
Commission  under  an  amendment  to  the  law  had  announced  its 
readiness  to  entertain  complaints  of  that  kind  does  not  seem  to  have 
become  generally  known.  Moreover,  while  awards  were  made  in 
some  cases,  the  majority  of  the  complaints  were  imsuccessful  and  were 
dismissed  on  one  ground  or  another.  Since  the  act  was  amended,  on 
June  29,  1906,  several  such  complaints  have  been  filed  and  one  or 
two  awards  have  been  made;  but  the  question  of  our  authority  to 
axercise  such  jurisdiction  was  not  seriously  discussed  before  us  imtil 
the  complaint  herein  was  filed.  It  is  our  piupose,  therefore,  now  to 
consider  whether  under  the  act  to  regulate  commerce  as  amended  the 
Commission  is  vested  with  authority  to  entertain  jurisdiction  of  com- 
plaints of  this  nature.  We  shall  examine  the  question  as  if  it  were 
one  of  first  impi^ion. 

Notwithstanding  the  apparently  conclusive  language  to  be  found 
in  several  paragraphs  of  the  act  as  now  amended,  we  have  reached 
the  conclusion  that  our  power  to  award  damages  is  limited  to  what 
for  convenience  we  shall  hereinafter  refer  to  as  transportation  or 
rate  damages,  and  does  not  extend  to  what  we  shall  hereinafter 
allude  to  as  general  damages,  being  damages  of  the  nature  demanded 
in  this  complaint  and  having  no  connection  with  rates.  This  conclu- 
sion, as  we  shall  endeavor  to  explain,  is  based  upon  well-defined 
general  principles  as  well  as  upon  the  act  to  regulate  commerce  in 
its  present  form. 

Transportation  or  rate  damages  are  such  as  grow  out  of  the  collec- 
tion by  carriers  of  excessive  rates,  and  are  measurable  by  the  differ- 
ence between  the  rates  actually  collected  on  particular  shipments, 
when  upon  complaint  made  and  after  hearing  they  are  found  and  de- 
clared by  the  Conmiission  to  have  been  unreasonable,  and  the  rates 
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which  the  Commission  finds  would  have  been  reasonable  rates  at  the 
time  such  shipments  were  made.  Complaints  for  the  recovery  of 
rate  damages  also  arise  where  an  illegal  or  incorrect  rate  is  charged 
or  more  than  the  proper  freight  charges  are  assessed  at  the  legal  rate. 
As  to  such  matters,  as  well  as  to  the  rules,  regulations,  and  practices 
of  carriers  affecting  rates,  the  Commission,  in  the  contemplation  of  the 
act  itself  and  because  of  its  accumulated  experience  of  22  years  and  its 
constant  contact  with  transportation  problems,  has  expert  knowledge, 
and  on  that  ground  may  speak  somewhat  with  the  authority  of  experts. 
It  is  for  that  reason,  as  is  explained  in  East  Tennessee,  etc.,  Ry.  Co.  y. 
I.  C.  C,,181V.  S.,l,  that  the  Supreme  Court  of  the  United  States  has 
steadily  refused  to  exercise  its  own  original  judgment  on  the  facts  in  rate 
cases.  The  court  is  entitled,  as  it  says  at  page  27,  ''to  the  aid  which 
must  necessarily  be  afforded  by  the  previous  enlightened  judgment 
of  the  Commission  upon  such  subjects."  Again,  in  Interstate  Ccm- 
merce  Commission  v.  Clyde  Steamship  Co.,  181  U.  S.,  29,  that  court, 
when  urged  to  enter  upon  an  original  investigation  of  the  facts  in  the 
case  for  the  purpose  of  considering  questions  of  discrimination,  pref- 
erences, reasonableness  of  rates,  and  relation  of  rates,  declined  to  do 
so  on  the  ground  that  these  were  matters  in  the  first  instance  for  the 
exercise  of  its  judgment  by  the  Commission.  In  Louisville  <t  Nash- 
viUe  R.  R.  Co.  v.  Behlmer,  175  U.  S.,  648,  the  court  says  (p.  675) 
that  the  law  attributes  prima  facie  effect  to  our  findings  because  the 
Commission,  ''from  the  nature  of  its  organization  and  the  duties 
imposed  upon  it  by  the  statute,  is  peculiarly  competent  to  pass 
upon  questions  of  fact  of  the  character  here  arising."  And  in  IHir 
nois  Central  R.  R.  Co.  v.  /.  C  C,  206  U.  S.,  441,  454,  the  Conunission 
is  referred  to  as  a  tribunal  "informed  by  experience,"  and  with 
''knowledge  of  conditions,  of  environment,  and  of  transportation 
relations,"  and  the  court  indicates  that  on  those  groimds  prima  facie 
effect  is  given  by  the  law  to  its  orders. 

These  statements  were  made  by  the  court  in  cases  in  which  shippers 
had  complained  of  the  rates  or  of  the  practices  of  carriers  affecting 
rates  as  this  phrase  is  used  in  section  15  of  the  act.  Similar 
statements  are  to  be  foimd  in  the  opinions  of  other  courts.  It  is, 
therefore,  to  be  regarded  as  settled  that  the  courts  look  upon  the 
Commission  as  qualified  by  experience  and  from  the  nature  of  its 
duties  to  speak  as  experts  with  respect  to  the  rates  and  practices  of 
carriers,  and  that  they  will  ascribe  to  our  findings  the  weight  and 
conclusiveness  that  are  ordinarily  attached  to  expert  opinion.  AD 
this  is  consistent  with  the  general  scope  of  our  functions  as  outlined 
in  the  act.  It  is  also  the  general  understanding  that  shippers  may 
resort  to  the  Commission  for  the  redress  of  injuries  arising  out  of 
the  exaction  by  carriers  of  unlawful  rates  and  for  the  correction  of 

unlawful  and  discriminatoiy  regulations  and  practices  affecting  rates. 
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There  was  need  of  the  creation  of  an  administrative  body  for  that 
purpose;  for  the  regulations  and  practices  of  carriers,  as  well  as  their 
rates,  often  give  rise  to  questions  of  much  technicality  and  difficulty 
and  such  problems  are  ordinarily  beyond  the  experience  of  juries  and 
can  properly  be  disposed  of  only  by  a  body  of  experts. 

On  the  other  hand,  it  has  not  been  the  understanding  among  the 
Shipping  public  that  the  Commission  was  created  for  the  purpose  of 
taking  the  place  of  the  courts  in  the  disposition  of  the  vast  number 
of  litigated  cases  in  which  shippers  demand  of  carriers  damages  of 
the  general  nature  involved  in  this  complaint.  That  this  is  true  is 
demonstrated  by  the  fact  heretofore  stated  that  during  the  twenty- 
two  years  of  its  existence  very  few  complaints  have  been  filed  with 
the  Commission  in  which  shippers  have  sought  an  award  of  damages 
of  this  nature.  Moreover,  the  opinion  of  the  Commission  on  any  such 
question  as  that  presented  here  can  be  of  no  greater  value  than  the 
opinion  of  a  jury.  We  are  asked  to  award  damages  to  the  com- 
plainant to  cover  the  losses  which  he  claims  to  have  sustained. 
We  are  well  qualified  by  our  experience  with  such  questions  to  ex- 
amine the  testimony  for  the  purpose  of  ascertaining  whether  the 
defendant  in  fact  was  guilty  of  a  discrimination,  as  chained  by  the 
complainant,  in  favor  of  other  shippers  of  fruit  and  perishable 
produce.  But  before  we  can  go  further  with  his  complaint  we  must 
ascertain  the  difference  between  the  market  value  of  fruit  in  Pitta- 
bui^  at  the  time  when  his  cars  ought  to  have  been  placed  in  position 
at  the  imloading  platform  and  the  value  of  his  fruit  in  the  condition 
in  which  it  was  when  the  cars  were  finally  placed  at  the  proper  point 
for  imloading.  We  are  also  asked  to  ascertain  and  put  a  value  upon 
the  loss  of  trade  alleged  to  have  been  suffered  by  him  in  consequence 
of  his  inability  to  deliver  the  fruit  promptly  to  the  customers  who 
had  purchased  it.  In  other  cases  we  have  been  asked  to  award 
damages  to  complainants,  based  on  the  market  value  of  various 
commodities;  to  ascertain  the  amoimt  of  the  depreciation  of  an  ele* 
vator  plant;  to  value  the  loss  of  the  good  will  of  a  business  concern 
resulting,  as  alleged,  from  the  wrongful  acts  of  the  carrier;  in  another 
case  we  were  asked  to  assess  damages  alleged  to  have  been  suffered 
by  a  complainant  for  the  shrinkage  and  loss  in  weight  of  his  hogs  in 
transit,  due  to  the  refusal  of  a  carrier  to  furnish  double-deck  cars. 

All  those  claims  were  based  upon  the  theory  that  the  damages 

alleged  arose  out  of  the  violation  of  some  provision  of  the  act  to 

regulate  commerce  as  amended.    The  various  classes  of  claims  that 

can  and  constantly  do  arise  out  of  the  negligent  omission  of  carriers 

to  do  what  they  ought  to  do  for  shippers,  or  their  negligence  in  doing 

what  ought  not  to  be  done,  are  too  varied  to  make  it  possible  to 

attempt  here  to  enumerate  them.    As  to  such  matters  the  members 

of  this  Commission  have  no  expert  knowledge  or  any  opportunity  to 
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acquire  it.  The  capacity  to  deal  as  experts  with  the  large  variety  of 
questions  that  such  claims  present  is  of  course  not  easfly  attainable. 
Each  such  case  would  depend  upon  its  own  peculiar  facts.  There  is 
no  good  reason,  therefore,  for  indulging  the  thought  that  the  judg- 
ment of  this  Conmiission  with  respect  to  questions  of  that  general 
nature  would  be  any  wiser  or  sounder  than  the  opinion  of  a  jury.  As 
a  matter  of  fact  our  opportimities  for  arriving  at  the  exact  truth  in 
such  cases  would  not  be  so  good  as  the  opportunity  of  a  juiy.  "With 
few  exceptions  the  testimony  in  contested  cases  before  the  Conmiis- 
sion is  heard  either  before  a  commissioner  sitting  alone  or  before  an 
individual  examiner.  The  Conmdssion  as  a  body  acquires  its  knowl- 
edge of  the  facts  and  reaches  a  conclusion  upon  the  merits  of  the 
issue  which  the  complaint  presents  only  by  listening  to  the  oral  argu- 
ment and  by  studying  the  record  and  the  briefs.  The  jury,  on  the 
other  hand,  in  the  great  majority  of  cases  is  usually  drawn  from  the 
district  in  which  the  alleged  loss  occurred  and,  besides  haviiig  the 
advantage  of  some  knowledge  of  local  conditions,  its  members  have 
the  very  great  advantage  of  meeting  the  witnesses  face  to  face  and 
observing  their  demeanor  and  conduct  and  the  manner  in  which  their 
testimony  is  given.  The  impressions  thus  received  by  the  jury,  which 
all  authorities  agree  are  of  great  value  in  enabling  it  to  balance  and 
weigh  the  testimony  and  thus  arrive  at  the  exact  truth  in  any  such 
controversy,  can  not  be  preserved  in  the  record  or  be  adequately 
conveyed  to  us  upon  the  argument. 

When  considering  a  complaint  involving  the  rates  or  practices  of 
a  carrier,  the  Commission,  being  an  administrative  body  performing 
its  functions  in  the  interest  of  the  general  public  rather  than  in  the 
interest  of  the  particular  Utigants,  is  entitled  to  bring  to  its  aid  all 
the  information  that  can  be  drawn  either  from  the  records  in  other 
complaints  before  it  or  from  its  general  experience  and  knowledge  of 
transportation  matters.  The  right  which  courts  have  to  take  judicial 
notice  of  certain  classes  of  facts  is  extended  in  the  case  of  the  Com- 
mission to  the  entire  range  of  its  experience  with  transportation  prob- 
lems and  embraces  all  the  knowledge  that  it  has  gathered  from  any 
source.  In  the  solution  of  a  particular  controversy  it  is  entitled,  in 
the  general  pubhc  interest,  to  use  all  available  information.  We  are 
assumed  to  know  what  needs  to  be  known  in  correctly  solving  any 
question  relating  to  the  rates  or  to  the  rules,  regulations,  and 
practices  of  carriers  affecting  rates;  and  where  we  do  not  in  fact 
know,  it  is  our  duty  to  ascertain  what  is  essential  to  a  proper 
conclusion.  But  the  value  of  complainant's  decayed  fruit  and  the 
loss  in  trade  that  he  may  have  suffered  in  consequence  of  his 
inability  at  that  time  to  supply  the  requirements  of  his  customeis 
are  questions  altogether  beyond  the  range  of  our  experience.    Our 
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opinion  on  either  question  acquired  only  from  a  zealous  attention  to 
the  argument  and  a  careful  study  of  the  record  would  in  the  end  be 
simply  the  opinion  of  seven  men  wholly  unenlightened  by  experience 
or  general  information  as  to  such  matters,  and  without  that  oppor- 
tunity to  arrive  at  the  exact  truth  which  a  jury  enjoys  by  personal 
contact  with  the  witnesses. 

For  these  reasons,  and  for  others  presently  to  be  mentioned,  we 
have  reached  the  conclusion  that  the  Conmiission  may  not  properly 
undertake  duties  of  this  nature.  If  it  be  once  firmly  established  and 
generally  imderstood  that  a  shipper  who  has  suffered  a  damage  of 
this  kind  at  the  hands  of  an  interstate  carrier,  which  may  be  attrib- 
uted to  an  act  or  omission  by  it  in  contravention  of  the  many  duties 
and  obligations  imposed  upon  carriers  by  the  various  provisions  of 
the  act,  and  if  it  be  also  understood  that  we  are  prepared  to  deal 
efficiently  with  such  questions,  neither  this  Commission  nor  any  other 
conunission,  constituted  with  some  regard  to  niunbers,  would  be  able 
to  keep  up  with  the  burden  of  the  labor  of  that  character  that  will 
be  cast  upon  it.  When  our  jurisdiction  is  invoked  under  a  complaint 
of  that  nature  we  can  and  ought  to  ascertain  whether  the  discrimina- 
tion complained  of  in  fact  exists  or  whether  the  carrier  complained 
of  has  in  fact  failed  in  a  duty  imposed  upon  it  by  any  provision  of 
the  act  as  charged  in  the  complaint.  Such  matters  are  ordinarily 
technical  in  nature,  and  the  justice  of  such  complaints  can  be  deter- 
mined more  readily  by  the  Conmiission  than  by  a  jury.  But  having 
ascertained  the  existence  of  the  discrimination  or  the  commission  of 
an  act  or  the  omission  of  a  duty,  the  Conunission  should  leave  the 
assessment  of  any  resulting  damages  to  be  determined  in  a  formal 
action  brought  in  a  court  of  competent  jurisdiction. 

Our  imderstanding  of  the  act  is  that  it  gives  us  a  reasonable  discre- 
tion in  entertaining  and  refusing  to  entertain  complaints  that  are 
presented  to  us.  And  in  our  judgment,  even  if  we  had  the  powers 
which  the  complainant  here  seeks  to  invoke,  that  discretion  is  reason- 
ably exercised  when  we  decline,  in  the  general  public  interest  and  in 
deference  to  the  other  very  important  work  before  us,  to  deal  with 
matters  about  which  we  can  know  but  little  and  which  the  courts, 
where  such  matters  properly  belong,  can  deal  with  so  much  more 
eflSdently. 

Since  its  original  enactment  the  act  to  regulate  commerce  has 
been  amended  many  times,  without  being  redrafted  as  a  whole,  in 
order  to  bring  its  various  provisions  into  harmony  with  one  another. 
The  result  is  that  the  act  is  not  free  from  inconsistencies,  and  at  some 
points  doubts  arise  as  to  its  real  meaning.  If  proof  of  this  is  needed 
it  will  suffice  to  examine  the  opinion  of  the  Supreme  Cowrt  of  the 
United  States  in  Texas  dh  Pacific  Ry.  Co.  v.  AhOene  Cotton  OH  Co., 
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204  U.  S.,  426,  where  the  court,  on  the  ground  that  'Hhe  act  can  not 
be  held  to  destroy  itself/'  found  it  impossible  to  give  effect  and  mean- 
ing to,  and  in  substance  reads  out  of,  sections  9  and  22,  language  much 
more  definite  and  positive,  in  our  judgment,  than  the  language  upon 
which  the  complainant  here  rests  his  contention  that  the  Commission 
may  award  him  damages  for  the  loss  which  he  claims  to  have  suffered 
by  reason  of  the  rotting  and  decaying  of  his  carload  shipments  of 
fruits.  In  considering  section  9  of  the  act  in  connection  with  the  con- 
tention made  in  that  case  that  its  language  compelled  the  mind  to  the 
conclusion  that  it  was  the  purpose  of  Congress  to  confer  upon  the 
courts  the  power  primarily  to  make  an  award  of  damages  on  the  ground 
that  the  rate  collected  was  unreasonable,  the  court  said  (p.  441): 

True  it  is  that  the  general  tenns  of  the  section,  when  taken  alone,  might  sanc- 
tion such  a  conclusion;  but  when  the  provision  of  that  section  is  read  in  connection 
with  the  context  of  the  act,  and  in  the  light  of  the  considerations  which  we  hare 
enumerated,  we  think  the  broad  construction  contended  for  is  not  admissible. 

There  are  several  reasons  why  we  ought  to  approach  this  very 
important  question  of  jurisdiction  only  after  taking  this  broad  view  of 
the  scope  and  meaning  of  the  whole  act.  One  very  practical  reason  for 
this  course  is  that  a  special  administrative  body  in  case  of  doubt  ought 
not  to  take  jurisdiction,  but  should  resolve  the  doubt  in  favor  of  the 
courts  where  such  jurisdiction  is  ordinarily  vested.  Upon  every  con- 
sideration we  must  be  careful  to  examine  the  language  of  any  par- 
ticular section  of  the  act,  not  as  it  stands  alone  and  separate  fh>m 
what  is  elsewhere  said  in  the  act,  but  in  the  light  of  its  general  pur- 
p(^e  as  we  may  gather  it  from  the  statute  as  a  whole.  This  is  an 
elementary  rule  of  construction  sanctioned  by  many  reported  decisions 
in  the  state  and  federal  courts.  The  principle  is  strongly  stated  in 
Lessee  of  Brewer  v.  Bhugher,  14  Pet.,  198,  where  the  court  says: 

It  is  undoubtedly  the  duty  of  the  court  to  ascertain  the  meaning  of  the  legislature, 
from  the  words  used  in  the  statute,  and  the  subject-matter  to  which  it  relates,  and 
to  restrain  its  operation  within  narrower  limits  than  its  words  import,  if  the  court 
is  satisfied  that  the  literal  meaning  of  its  language  would  extend  to  cases  which  the 
legislature  never  designed  to  embrace  in  it. 

We  have  yet  to  see  in  any  of  the  adjudicated  cases,  in  which  some 
provision  of  the  act  to  regulate  commerce  was  under  consideration 
and  in  which  the  object  and  scope  and  general  character  of  the  duties 
and  functions  of  the  Conmiission  are  referred  to  and  characterizedi 
a  single  definite  and  conclusive  expression  indicating  that  the  act  was 
intended  to  confer  upon  us  authority  to  deal  with  claims  of  this  nature. 
That  it  has  not  been  the  general  understanding  that  the  Commis- 
sion was  authorized  to  exercise  such  powers  appears  with  peculiar 
force,  as  heretofore  stated,  from  the  fact  that  so  few  complaints  of 
this  nature  have  been  filed  with  us.    All  this  is  very  persuasive  and 
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lends  much  force  to  the  contention  that  no  such  authority  was  in- 
tended to  be  given  to  the  Commission. 

The  language  of  the  act  upon  which  the  petitioner  rests  our 
supposed  authority  to  deal  with  his  complaint  seems  far  from  clear. 
Section  8  of  the  act,  which  has  sometimes  been  referred  to  as  giving 
the  Commission  such  powers,  will  be  found  upon  a  more  careful 
reading  not  to  have  any  relation  to  the  jurisdiction  of  the  Commis- 
sion. It  creates  a  substantive  right  of  action  to  recover  damages 
for  the  violation  by  a  carrier  of  some  provision  of  the  act,  but  leaves 
the  right  enforceable  only  in  the  courts.  Such  a  right  of  action  having 
been  established,  section  9  gives  the  shipper  a  judicial  forum,  namely, 
a  district  or  circuit  court  of  the  United  States  of  competent  jurisdic- 
tion, in  which  to  "bring  suit  in  his  or  their  own  behalf  for  the  recov- 
ery of  the  damages  for  which  such  common  carrier  may  be  liable 
under  the  provisions  of  this  act."  The  same  section  gives  ''any  per- 
son or  persons  claiming  to  be  damaged  by  any  conunon  carrier  sub- 
ject to  the  provisions  of  this  act"  the  right  to  make  complaint  to 
the  Commission  ''  as  hereinafter  provided  for."  The  only  subsequent 
provisions  to  which  this  clause  can  relate  are  sections  13,  14,  15, 
and  16;  and,  of  these,  section  15  is,  in  our  judgment,  the  dominating 
and  controlling  expression  of  the  real  object  and  meaning  of  the 
act  in  its  present  form.  It  makes  of  the  Commission  what  it  was 
undoubtedly  intended  to  be,  a  special  expert  body  created  for  the 
purpose  of  dealing  with  the  rates  and  the  rules,  regulations,  and 
practices  of  carriers  affecting  rates,  and  not  a  body  to  which  ship- 
pers might  resort  for  the  redress  of  alleged  wrongs  of  the  character 
involved  in  this  complaint,  of  which  courts  have  long  had  jurisdic- 
tion and  as  to  which  they  are  fully  equipped  for  doing  exact  justice. 

Our  conclusion  is  that  the  Conmiission  is  without  power  to  make 
awards  of  general  damages  of  this  kind.  The  complaint  must  there- 
fore be  dismissed,  and  such  an  order  will  be  entered  unless  we  are 
advised  by  the  complainant  of  his  desire  to  have  the  Commission 
consider  whether,  apart  from  the  question  of  the  general  damages 
claimed,  the  acts  of  the  defendant  as  alleged  in  the  complaint  con- 
stituted an  imdue  and  unjust  discrimination. 

Lake,  Commissioner j  dissenting: 

The  decision  of  the  majority  is,  as  I  view  it,  a  surrender  of  juris- 
diction clearly  conferred,  and  thus  far  exercised  without  challenge. 
It  is  conceded  that  the  facts  alleged  in  this  complaint  would,  if  found 
true,  constitute  such  undue  discrimination  as  is  forbidden  by  the  act. 
It  is  further  admitted  that  the  Commission  has  authority  to  order  the 
carrier  to  cease  and  desist  from  such  discrimination  in  the  future. 
But  the  power  to  redress  the  past  injury  by  an  award  of  reparation  is 
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denied.    I  can  not  concur  in  this  conclusion,  and  shall  endeavor  to 
state,  as  briefly  as  I  may,  the  reasons  for  my  dissent. 

Section  3  of  the  act  contains  a  sweeping  prohibition  against  '^  any 
undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatever.''  This  is  broad  enough  to  cover  every  form  of  discrimina- 
tion. The  statute  would  be  peculiarly  defective  if  a  carrier  could 
with  impimity  subject  a  shipper  to  all  manner  of  discriminaticm 
in  the  delivery  of  his  perishable  freight.  I  can  conceive  of  no  form 
of  discrimination  which  would  be  more  disastrous  to  a  shipper  than 
persistent  delay  in  delivering  his  perishable  freight,  while  like  ship- 
ments of  his  ccHnpetitors  are  placed  promptly  upcm  arrival  at  destina- 
tion. Beyond  all  doubt  section  3  applies  to  just  such  discriminaticm 
as  is  alleged  in  this  proceeding.  The  case  of  United  States  ex  reL 
Morris  <6  Co  v.  Z).,  L.  <Ss  W.  R.  R.  Co.^  40  Fed.  Bep.,  101,  is  conclu- 
sive upon  this  point.    The  court  says  (p.  103) : 

The  latter  (section  3)  is  comprehoisive  enough,  standing  alone,  to  indnde 
every  form  of  onjost  discrimination,  not  only  in  rates,  but  also  in  the  conven- 
iences  and  facilities  supplied  to  shippers  in  any  of  the  details  of  the  carrying 
■errice,  and  such  is  the  Judicial  construction  in  England  of  the  term  "  undue 
or  unreasonable  preference  or  advantage,'*  as  used  in  the  Ejuglish  "  BaUway  and 
canal  traffic  act "  (17  &  18  Vict,  c.  31,  sec  2). 

The  jurisdiction  of  the  Commission  is  coextensive  with  the  man- 
dates and  prohibitions  of  the  act.  Section  3  has  not  been  changed 
by  the  Hepburn  law,  and  sections  8  and  9  have  likewise  been  retained 
in  their  entirety.  Section  15  has  been  superseded,  but  the  powers 
which  it  conferred  are  more  than  covered  by  sections  15  and  16  of  the 
amended  law.  The  law  clearly  contemplates  that  a  shipper  who  has 
been  the  victim  of  discriminatory  practices  on  the  part  of  a  carrier 
shall  have  a  twofold  remedy  before  this  Commission:  (1)  An  order 
upon  the  carrier  to  cease  and  desist  from  the  unlawful  practices  in 
the  future.  (2)  Redress  for  the  past  injury  by  an  award  of  repara- 
tion. By  the  decision  of  the  Commission  herein,  the  second  of  these 
remedies  is  read  out  of  the  law.  The  case  of  T.  <&  P.  Ry.  Co.  v. 
AhUene  Cotton  OH  Co.j  204  U.  S.,  426,  is  cited,  but  in  my  judgment 
that  case  is  in  no  respect  a  precedent  for  the  action  now  taken.  Con- 
ceding that  the  Supreme  Court  found  it  necessary  to  read  certain 
language  out  of  the  act  in  order  to  reach  its  decision  in  the  AhUene 
casey  that  course  was  necessary  in  order  to  give  ccmsistency  and  vital- 
ity to  the  law.  It  is  only  too  apparent,  as  the  court  says,  that  if  the 
federal  courts  as  well  as  the  Commission  were  to  entertain,  in  the 
first  instance,  complaints  predicated  upon  the  unreasonableness  of 
established  rates  conflicting  decisions  would  inevitably  ensue.  We 
owe  much  to  the  Supreme  Court  for  this  broad  ccmstruction  of  the 

law.    It  is  clear  that  a  contrary  decision  would  have  led  to  infinite 
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mischief.  But  it  is  hardly  necessary  to  point  out  that  no  possible 
conflict  could  arise  from  the  concurrent  authority  of  the  Commission 
and  the  courts  to  award  damages  for  unlawful  discrimination  in  fur- 
nishing facilities  of  transportation.  The  cases  are  in  no  respect  par- 
allel. The  following  comprehensive  statement  of  the  Commissicm's 
powers  is  found  in  the  opinion  of  the  court  in  the  Abilene  case: 

Power  was  conferred  upon  the  Commission  to  hear  complaints  concerning 
violations  of  the  act,  to  investigate  the  same,  and,  if  the  complaint  w^e  weU 
founded,  to  direct  not  only  the  making  of  reparation  to  injured  persons,  but  to 
order  the  carrier  to  desist  from  such  violation  in  the  future.  •  •  •  That 
the  act  to  regulate  commerce  was  intended  to  afford  an  effective  means  for 
redressing  wrongs  resulting  from  unjust  discrimination  and  undue  preference 
is  undoubted.  Indeed,  it  is  not  open  to  controversy  that  to  provide  for  these 
subjects  was  among  the  principal  purposes  of  the  act 

This  would  seem  to  be  a  definite  recognition  of  our  authority  to 
award  damages  for  any  violation  of  the  act 

In  numerous  cases  the  Commission  has  asserted  its  power  to  award 
damages  for  discrimination  in  furnishing  facilities  for  transporta- 
tion and  in  effecting  delivery  of  freight.  One  of  the  earliest  of 
these  is  the  case  of  Macloon  v.  C.  <&  N.  W.  Ry.  Co.^  6  I.  C.  C.  Rep., 
84.  The  defendant  had  refused  to  switch  cars  from  its  tracks  to 
the  tracks  upon  which  the  complainant's  plant  was  located  unless  he 
promised  in  advance  to  pay  any  demurrage  charges  which  might  be 
assessed,  regardless  of  their  legality.  This  switching  service  was 
performed  for  other  shippers  without  exacting  any  such  promise. 
It  was  held  that  the  case  came  under  the  prohibition  of  the  third 
section,  which  forbids  the  subjection  of  any  person  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  any  respect  whatever.  It 
was  held,  further,  that  the  plaintiff  was  entitled  to  reparation,  but, 
the  proof  of  damages  being  insufficient,  the  case  was  held  open 
pending  notice  of  adjustment  by  the  parties  themselves. 

In  Eaton  v.  C,  H.  d:  Z>.  Ry  Co,^  11  I.  C.  C.  Rep.,  619,  the  Com- 
mission found  that  the  defendant  had  subjected  the  complainant  to 
unjust  discrimination  in  fuiiiishing  cars  for  shipment  of  hay  and 
grain.  Reparation  was  awarded  in  the  amount  of  $200,  the  business 
loss  which  complainant  had  suffered  by  reason  of  the  discrimination. 

In  Rogers  dk  Co,  v.  P.  <&  R.  Ry.  Co.^  12  I.  C.  C.  Rep.,  308,  it  appeared 
that  the  defendant  had  declared  an  embargo  on  complainant's  ship- 
ments of  hay  and  straw.  Pursuant  to  this  embargo,  seven  cars  of  hay 
consigned  to  complainant  were  refused  delivery,  and  the  loss  on  these 
shipments,  due  principally  to  a  falling  market,  was  $190.70.  The 
Conmiission  held  that,  on  proper  showing  that  the  shipments  were 
interstate  in  character,  reparaticm  would  be  awarded  in  the  amount 

named. 
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In  Eichenberg  v.  S.  P.  Go.^  14  I,  C.  C.  Rep.,  250,  the  Commission 
condemned  as  unlawful  certain  discriminations  in  the  furnishing  of 
terminal  facilities  at  Galveston,  Tex.,  the  case  being  held  open  for 
further  evidence,  looking  to  an  award  of  reparation. 

In  the  case  of  the  Glade  Coal  Co.  v.  B.  <&  O.  R.  R.  Co.^  10 
L  C.  C.  Rep.,  226,  and  Paxton  Tie  Co.  v.  D.  S.  R.  R.  Co.y  10 
L  C.  C.  Rep.,  422,  reparation  was  awarded  for  damages  resulting 
from  discrimination  in  the  furnishing  of  cars.  (See  also  Phelps  dk 
Co.  V.  T.  cfe  P.  Ry.  Co.^  6  L  C.  C.  Rep.,  36;  American  Warehouse- 
men^s  Asso.  v.  /.  C.  R.  R.  Co.j  7  I.  C.  C.  Rep.,  556;  St.  Louis 
Hay  &  Chrain  Co.  v.  C,  B.  <&  Q.  R.  R.  Co.^  11  L  C.  C.  Rep.,  88; 
Miner  v.  N.  T.,  N.  H.  <&  H.  R.  R.  Co.,  11  L  C.  C.  Rep.,  422.) 

It  is  suggested  that  comparatively  few  complaints  involving  dam- 
ages of  the  character  in  question  have  been  filed  with  the  Ck>mmis- 
sion,  but  manifestly  this  has  no  bearing  upon  the  scope  of  the 
authority  which  the  statute  confers.  It  is  urged  that  the  exercise 
of  the  power  to  award  reparation  in  such  cases  would  greatly  mul- 
tiply proceedings  before  the  Commission,  but  this,  I  again  submit, 
does  not  justify  a  disclaimer  of  jurisdiction.  The  difficulty  of  esti- 
mating damages  is  likewise  without  persuasive  force. 

I  can  not  agree  with  the  holding  of  the  majority  that  the  act 
^^  gives  us  a  reasonable  discretion  in  entertaining  and  refusing  to 
entertain  complaints  that  are  presented  to  us."  It  is  my  under- 
standing that  whenever  a  complaint  is  filed  presenting  a  violation  of 
the  act,  this  Commission  can  not  decline  to  take  jurisdiction.  In 
any  event,  a  shipper  whose  business  had  been  ruined  by  railroad  dis- 
crimination would  find  it  difficult  to  understand  why  the  Commis- 
sion, in  the  exercise  of  its  discretion,  should  yield  up  a  part  of  its 
salutary  power  and  render  itself  impotent  to  redress  his  wrongs. 

Commissioners  Clements  and  Pboutt  unite  in  this  dissent. 
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No.  2960. 
PACIFIC  ELEVATOR  COMPANY 

V. 

CmCAQO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY 

ET  AL. 


SubmiUed  November  9, 1909,    Decided  January  4t  1910. 


The  CommiflBion  should  not  and  will  not  award  reparation  on  the  basis  of  a  rate  that  is 
lower  than  that  which  the  Commiflsion  would  prescribe  as  reasonable.  It  is  not 
sufficient  that  a  shipper  who  is  willing  to  receive  a  refund  and  a  carrier  that  is 
willing  to  make  a  refund  to  that  shipper  shall  agree  to  jointly  request  the  Commis- 
sion to  authorize  such  refund.    Complaint  disnussed. 

William  A.  PoeKUr  for  complainant. 

William  EOis  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 
S.  0.  IajAz  for  Minneapolis  &  St.  Louis  Railroad  Company. 

Refobt  of  the  Commission. 

Clabk,  CommiMumer: 

By  stipulation,  this  case,  the  petition  in  which  was  filed  Novem- 
ber  9,  1909,  is  submitted  on  the  pleadings;  hearing,  briefa,  and  oral 
argument  being  waived. 

As  submitted  the  following  facts  appear:  On  January  25,  1907, 
complainant  shipped  two  carloads  of  soft  coal  from  Qreen  Bay,  Wis., 
one  to  Wetonka  and  one  to  Leola,  S.  Dak.  Charges  aggregating 
$102.60  and  $94.08  on  basis  of  weights  of  53,300  and  53,000  pounds 
and  rates  of  $3.85  and  $3.55  per  ton,  respectiyely,  were  paid  Novem- 
ber 19,  1908.  The  rates  chiu*ged  were  combination  of  tariff  rates  to 
Watertown,  S.  Dak.,  and  application  of  distance  tariff  rates  from 
that  point  to  destinations.  The  shipments  moved  during  construc- 
tion of  a  branch  line  of  defendant  Minneapolis  &  St.  Louis  Railroad 
west  of  Watertown  and  previous  to  the  establishment  of  joint  rates. 
Wetonka  is  773  miles  from  Green  Bay  and  103  miles  from  Water- 
town.  Leola  is  11  miles  farther  distant.  The  rate  charged  to 
Leola  was,  however,  30  cents  per  ton  less  than  that  charged  to 
Wetonka. 

We  can  not  locate  any  tariff  naming  rates  from  Watertown  to 

Wetonka  and  Leola  that  was  in  effect  when  these  shipments  moved. 
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The  rate  from  Green  Bay  to  Watertown  at  that  time  was  $2.85  per 
ton,  minimum  30,000  poimds.  Effective  January  30, 1907,  rates  were 
established  from  Green  Bay  to  Leola  of  $2.85  per  ton  and  to  Wetonka 
of  $2.75  per  ton.  That  rate  to  Leola  is  still  in  effect,  but  on  April  30, 
1909,  the  rate  to  Wetonka  was  reduced  to  $2.70  per  ton,  and  that  is 
the  present  rate. 

It  is  apparent  from  the  record  that  some  difficulty  was  encountered 
in  securing  payment  of  the  charges  assessed  on  these  shipments,  and 
there  is  indication  that  a  promise  was  made  on  part  of  officials  of 
defendant  Minneapolis  &  St.  Louis  Railroad  to  endeavor  to  secure 
settlement  of  claims  for  alleged  excessive  rates  if  such  were  filed  sub- 
sequent to  payment. 

It  is  understood  that  in  order  to  determine  the  charges  from  Water- 
town  to  Wetonka  and  Leola  distance-tariff  rates  were  applied,  but 
there  is  no  basis  for  the  assimiption  that  such  rates  were  lawfully 
applicable  to  the  line  then  under  construction. 

At  the  time  these  shipments  moved  the  rate  from  Green  Bay  to 
Watertown,  a  point  more  than  100  miles  less  distant  than  either 
Wetonka  or  Leola,  was  $2.85  per  ton.  At  the  same  time  the  Chicago 
&  Northwestern  Railway  had  in  effect,  subject  to  carload  minimum 
of  40,000  poimds,  rates  from  Green  Bay  to  Watertown  of  $2.20  per 
net  ton;  to  Faulkton,  S.  Dak.,  100  miles  west  of  Watertown,  $3.30 
per  ton;  and  to  Gettysbuig,  S.  Dak.,  139  miles  west  of  Watertown, 
$3.50  per  ton;  and  the  last  two  rates  are  still  in  effect. 

In  Fori  Dodge  Commercial  Club  v.  7.  C  R.  R.  Co.,  16  I.  C.  C.  Rep., 
572,  the  Commission  found  that  a  rate  on  splint  coal  that  yielded 
5  miUs  per  ton  per  mile  was  not  unreasonable  and  cited  previous 
decisions  in  support  thereof.  In  the  present  case  the  rates  chaiged 
complainant  yield  in  one  instance  4  miUs  and  in  the  other  instance 
4.4  mills  per  ton  per  mile. 

Beyond   the    agreement   between   complainant   and   defendants 

there  is  here  no  showing  that  the  charges  upon  these  shipments  were 

unreasonable.    As  has  so  often  been  said,  a  carrier  may  volimtarily 

establish  rates  lower  than  it  could  be  compelled  to  make.    The 

Commission  should  not,  however,  and  will  not,  award  reparation  on 

the  basis  of  a  rate  that  is  lower  than  that  which  the  Commission 

would  prescribe  as  reasonable.     It  is  not  sufficient  that  a  shipper 

who  is  willing  to  receive  a  refund  and  a  carrier  that  is  willing  to 

make  a  refund  to  that  shipper  shall  agree  to  jointly  request  the 

Commission  to  authorize  such  refund. 

An  order  will  be  entered  dismissing  this  complaint. 
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No.  2202. 
WILLIAM  C.  SNOOK 

V, 

CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY. 


Submitted  September  29,  1909.    Decided  January  4,  1910, 


1.  The  general  rnle  that  a  tribunal,  whose  authority  is  invoked  by  a  complaint 

filed  before  it,  mnst  determine  whether  the  subject-matter  is  within  Its 
Jurisdiction  before  it  may  consider  the  merits  of  the  controversy  does  not 
necessarily  control  an  administrative  body,  although  afllrmative  relief 
may  not  be  granted  in  any  case  unless  Jurisdiction  over  the  subject- 
matter  is  definitely  ascertained. 

2.  Following  the  course  pursued  in  Jones  v.  St.  Louis  d  San  Francisco  R.  R.  Co,^ 

12  I.  C.  G.  Rep^  144,  and  without  determining  at  this  time  whether  the 
Commission  has  Jurisdiction  to  require  interstate  carriers  to  erect  or  to 
continue  to  maintain  station  facilities  at  particular  points,  the  facts  of 
record  here  have  t)een  examined  for  the  purpose  of  ascertaining  whether, 
assuming  such  power  to  exist  in  the  Commission,  enough  has  been  shown 
to  warrant  an  order  requiring  the  defendant  to  continue  to  maintain 
station  facilities  at  Roycefield,  N.  J. 
8.  Upon  all  the  testimony  of  record;  Held,  That  the  discontinuance  of  the 
defendants  agency  station  at  the  point  in  question  can  not  be  regarded 
as  a  violation  of  the  act  to  regulate  commerce. 

John  H.  Saums  for  complainant. 
Jackson  E.  Reynolds  for  defendant. 

Report  or  the  Commission. 

Harlan,  Commissioner: 

In  Jones  v.  St.  Lotiis  A  San  Francisco  R.  R.  Co.y  12  I.  C.  C.  Rep., 
144,  where  the  complainant  demanded  the  restoration  by  the  defend- 
ant at  Chase,  a  town  in  what  was  then  called  Indian  Territory,  of 
station  facilities  that  had  formerly  existed  at  that  point,  the  question 
of  our  authority  to  exercise  control  in  such  matters  necessarily  arose. 
After  a  brief  reference  to  the  adjudicated  cases  in  which  similar 
questions  were  involved,  we  said  (p.  150) : 

It  will  not  be  necessary,  however,  to  multiply  citations  or  to  further  diacuaa 
the  fiictB  appearing  on  this  record.  The  contention  that  this  Oommisslon  baa 
the  power  to  grant  relief  of  the  character  sought  in  this  petition  Is,  to  say  the 
least,  one  that  la  open  to  doubt  But  without  deciding  at  this  time  whether  we 
have  any  such  Jurisdiction,  it  la  manifest  that  the  OonunisBkm  ought  not  to 
ezarciae  such  power  in  any  case,  and  ought  not  to  enter  such  an  order  in  this 
case,  unless  aU  the  fiacts  and  condittons  clearly  indicate,  as  an  indlipeoMble 
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elemoit  in  the  controversy,  that  the  intereets  of  the  general  public  in  the  local- 
ity involved  have  been  materially  impaired  by  the  removal  of  the  station  to 
the  new  point,  or  that  the  public  will  be  better  served  by  the  restoration  of  the 
station  at  the  old  point.  There  are  no  such  fbcts  shown  in  this  record.  And 
the  principles  announced  in  the  cases  above  referred  to,  as  well  as  in  nomerons 
other  cases  that  might  be  cited,  require  us  to  hold  that  the  complainants  are 
not  entitled  to  an  order  by  this  Commission  requiring  the  defendant  to  reerect 
and  maintain  either  a  freight  or  a  passenger  station  at  the  town  of  Chase. 

In  other  words,  avoiding  the  decision  at  that  time  of  the  question 
as  to  the  authority  of  the  Commission  under  the  law  to  ccmtrol  the 
acts  and  doings  of  interstate  carriers  in  that  respect,  we  ventured  to 
look  at  the  merits  of  the  case;  and  after  a  full  examination  of  the 
record  we  held  that,  even  if  the  Commission  had  the  power  to  require 
carriers  to  establish  or  to  continue  to  maintain  station  facilities  at  a 
given  point,  the  facts  shown  of  record  were  not  sufficient  to  justify  the 
exercise  of  the  power  in  that  case.  This  course  was  at  variance  with 
the  usual,  if  not  the  universal,  rule  that  requires  a  tribunal  whose 
authority  is  invoked  first  to  determine  whether  the  subject-matter  of 
the  action  is  within  its  jurisdiction  as  established  by  law.  It  is  not 
clear,  however,  that  this  rule  of  judicial  decorum  need  necessarily 
control  an  administrative  body  in  all  cases.  Affirmative  relief  of 
course  can  not  be  granted  in  any  case  until  it  is  definitely  ascertained 
that  the  subject-matter  of  the  onnplaint  is  clearly  within  our  jurisdic- 
tion. But  as  the  facts  shown  of  record  in  the  case  cited  were  such  as 
would  have  required  us  to  deny  the  relief  asked,  if  jurisdiction  ex- 
isted, we  did  not  think  it  improper,  in  view  of  the  very  great  impor- 
tance of  our  rulings  on  transportation  questions,  to  dismiss  the  case 
on  the  merits  without  deciding  at  that  time  whether  the  subject- 
matter  was  within  our  regulative  control  under  the  law.  The  point 
had  not  been  presented  fully,  and  without  the  benefit  of  a  careful 
argument  of  what  we  regard  as  an  important  question  we  were  not 
willing  definitely  to  say  that  the  Commission  was  without  power  to 
issue  orders  in  such  complaints. 

A  like  situation  confronts  us  in  this  proceeding.  The  complainant 
demands  the  restoration  of  station  facilities  at  Roycefield,  in  the 
state  of  New  Jersey,  without  giving  us  the  benefit  of  any  sugges- 
tions in  support  of  the  proposition  that  the  Commission  is  vested 
with  authority  to  enter  such  orders.  While  there  is  some  discussion 
of  the  question  on  the  brief  filed  in  behalf  of  the  defendant,  in  which 
it  is  denied  that  the  Commission  has  any  such  jurisdiction,  we  again 
feel  that  the  question  has  not  been  fully  presented  to  us.  We  shall 
therefore  pursue  in  this  proceeding  the  course  followed  in  the  pre- 
vious case,  and  shall  look  into  the  merits  with  the  view  to  ascertain- 
ing whether  the  complainant  on  the  facts  shown  of  record  would  be 
entitled  to  relief  if  the  question  of  our  power  to  enter  such  orders 

had  been  decided  definitely  in  the  affirmative. 
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The  facts  in  the  case  are  as  follows:  Roycefield  is  38.3  miles  from 
New  York  City,  on  the  south  branch  of  the  Central  Railroad  of  New 
Jersey.  It  lies  between  Somerville  and  Flemington,  which  are  about 
16  miles  apart  in  what  we  understand  to  be  a  sparsely  settled  farm- 
ing district.  Somerville  has  a  population  of  5,000  or  6,000  inhabit- 
ants and  is  2.6  miles  north  of  Roycefield.  It  is  an  agency  station, 
as  is  Flagtown,  2.8  miles  south  of  Roycefield.  South  Somerville  is 
a  station  on  the  Lehigh  Valley  about  three-fifths  of  a  mile  due  east  of 
Roycefield,  although  by  wagon  road  the  distance  is  slightly  greater. 
The  Lehigh  Valley  at  this  point  runs  substantially  parallel  to  the 
defendant's  line,  and  at  Roycefield  is  about  one-third  of  a  mile  dis- 
tant from  the  defendant's  right  of  way. 

The  defendant  established  a  station  at  Roycefield  about  forty  years 
ago,  and  until  November  8,  1908,  when  the  station  building  was  de- 
stroyed by  fire,  an  agent  was  maintained  there.  For  a  few  months 
after  the  fire  a  freight  car  was  used  as  the  station,  and  was  in 
charge  of  an  agent,  who  was  withdrawn  shortly  before  the  filing  of 
the  complaint  on  March  9,  1909.  Roycefield  is  now  a  flag  station. 
And  Snook,  the  petitioner,  complains  of  this  state  of  affairs  as 
constituting  a  violation  of  the  act  in  that  it  subjects  him,  as  he 
alleges,  to  undue  and  unreasonable  prejudice  and  disadvantage.  He 
therefore  prays  for  an  order  requiring  the  defendant  to  cease  and 
desist  from  the  violation,  and  that  it  be  ordered  to  reopen  its  tem- 
porary station  and  to  install  an  agent  therein  until  such  time  as  a 
permanent  station  shall  have  been  erected.  There  is  also  a  prayer 
^'  for  such  other  and  further  orders  as  the  Commission  may  deem 
necessary  in  the  premises." 

The  record  indicates  that  Roycefield  in  the  past  has  been  a  station 
of  more  importance  than  it  is  at  this  time.  It  now  has  no  post- 
office,  no  church,  no  stores,  no  hay  press,  no  creamery,  or  business 
houses  of  any  kind.  There  is  not  even  a  school  at  Roycefield. 
Within  a  circle  with  a, radius  of  1^  miles  from  the  center  of  the 
town  there  are  said  to  be  but  37  houses  of  all  descriptions,  of 
which  24  are  south  of  the  Lehigh  Valley  rails,  8  are  located  between 
that  line  and  the  defendant  road,  and  only  5  are  north  of  the  right 
of  way  of  the  defendant.  It  also  appears  that  the  opening  of  a  sta- 
tion on  the  Lehigh  Valley  at  South  Somerville  has  resulted  in  tak- 
ing much  traffic  that  formerly  was  received  and  delivered  by  the  de- 
fendant at  Roycefield.  A  map  of  the  territory  immediately  sur- 
rounding Roycefield  and  SomerviUe  indicates  that  the  majority  of 
the  residences  and  farmhouses  are  nearer  the  latter  point  than  to 
Roycefield.  Another  fact  of  significance  is  that  a  large  tract  of  land 
extending  substantially  from  the  city  limits  of  S(Mnerville  southward 
to  a  point  near  Roycefield  has  in  recent  years  been  converted  into  one 
large  estate,  the  numerous  small  farms  of  which  it  was  formerly 
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composed  having  been  acquired  by  one  interest  The  result  of  this 
change  of  ownership  is  that  families  formerly  residing  on  the  land 
have  moved  away  and  no  longer  contribute  traffic  to  the  defendant 
at  the  Roycefield  station.  This  large  estate  is  adjacent  to  Somer- 
ville,  which,  as  heretofore  indicated,  is  a  place  of  some  importance, 
where  all  necessary  facilities  are  furnished  by  the  defendant  for 
handling  the  freight  and  passenger  business  destined  to  and  from  the 
estate. 

About  15  trains  are  operated  in  both  directions  daily  through 
Boycefield  and  only  about  15  passengers  a  day  get  on  and  off  the 
trains  at  that  point.  During  December,  1908,  no  commutation  ticket 
between  New  York  and  Roycefield  was  sold,  and  but  one  during  each 
of  the  months  of  January,  February,  April,  May,  September,  October, 
and  November  of  that  year.  Two  were  sold  in  March,  June,  July, 
and  August.  During  1909  no  such  ticket  was  sold  during  January 
and  February,  but  one  in  March,  April,  May,  and  July,  and  two  in 
June.  For  the  year  ending  June  30, 1908,  the  defendant's  passenger 
revenue  at  Roycefield  was  $1,253  and  its  freight  revenue  $347.  For 
the  year  ending  June  30,  1909,  the  passenger  revenue  was  $1,006  and 
its  freight  revenue  $373.  Only  one  of  all  the  stations  on  the  de- 
fendant's line  produces  less  revenue.  To  maintain  the  station  with 
an  agent  costs  the  defendant  from  $700  to  $1,000  a  year.  As  here- 
tofore indicated,  it  is  now  a  flag  station,  at  which,  as  is  understood, 
the  defendant  will  receive  passengers  when  the  train  is  flagged  or 
will  discharge  passengers  upon  notice.  Tickets  are  sold  upon  the 
train.  Baggage  is  received  with  passengers  outbound,  and  upon 
notice  to  the  baggage  agent  will  be  put  off  the  inbound  train  at 
Roycefield.  Less-than-carload  freight  is  not  received  or  delivered, 
but  outbound  carload  freight  is  shipped,  charges  following.  Inbound 
carload  freight  is  generally  prepaid,  but  exceptions  are  made  because 
of  the  acquaintance  of  the  agent  at  Somerville  with  the  residents  of 
Roycefield. 

In  view  of  the  fact  that  the  defendant  maintains  stations  at  short 
distances  both  north  and  south  of  Roycefield,  and  that  a  station  with 
all  the  facilities  that  the  neighborhood  seems  to  require  is  main- 
tained only  a  short  distance  away,  at  South  Somerville,  on  the  Lehigh 
Valley,  the  discontinuance  of  Roycefield  as  an  agency  station  can  not 
be  regarded  as  a  violation  of  the  act  to  regulate  commerce  even  if  the 
act  is  to  be  construed  as  controlling  in  respect  to  such  matters  and  as 
giving  the  Commission  power  to  enter  such  orders  as  are  here  de- 
manded. 

The  complaint  must  therefore  be  dismissed,  and  it  will  be  so  ordered. 
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No.  2174. 

CORPORATION  COMMISSION  OF  THE  STATE  OF  OKLA- 
HOMA, FOR  THE  USE  AND  BENEFIT  OF  THE  ROBINSON, 
CRAWFORD  &  FULLER  LUMBER  COMPANY 

V. 

CHICAGO,  ROCK    ISLAND    &  GULF    RAILWAY  COMPANY 

ET  AL. 


Submitted  August  19, 1909,    Decided  January  S,  1910, 


1.  It  is  the  duty  of  an  interstate  carrier  to  receive  interstate  shipments,  to  issue  receipts 

therefor,  to  indicate  on  the  waybills  the  final  destinations,  and  to  transport  and 
deliver  them  to  its  connecting  carriers;  and  it  is  the  duty  of  the  connecting 
carriers  to  transport  and  deliver  at  destinations,  each  carrier  charging  for  ita 
service  its  legally  published  rate. 

2.  Rates  charged  on  shipments  of  lumber  from  Beckville,  Tex.,  to  certain  points  in 

Oklahoma  found  unreasonable,  and  reparation  awarded. 

Charles  West,  attorney-general. 

George  A.  HensJiaw,  assistant  attorney-general;  E.  C.  Patton  and 
M.  D.  Smith  for  complainants. 

Terry,  Cavin  dk  MiUs  and  A.  H.  OuhoeU  for  Texas  &  Gulf  Railway 
Company. 

E.  B.  Peirce  for  Chicago,  Rock  Island  &  Pacific  Railway  Company 
and  Chicago,  Rock  Island  &  Gulf  Railway  Company. 

H.  L.  Redfidi  for  Texas  &  Pacific  Railway  Company. 

Report  of  the  Coboossion. 

CooKRELL,  Commissiomr: 

The  Robinson,  Crawford  &  Fuller  Lumber  Company  is  a  cor- 
poration doing  business  at  the  town  of  Duncan  and  other  points 
in  the  state  of  Oklahoma  and  is  the  shipper  and  the  real  party  in 
interest  in  this  case  and  will  be  designated  as  the  Lumber  Company. 
It  charges  that  between  November  1,  1907,  and  May  21,  1908,  it 
delivered  at  Beckville,  Tex.,  to  the  defendant  Texas  &  Gulf  Rail- 
way Company,  to  be  transported  to  Oklahoma  points,  63  carloads 
of  lumber  as  follows :  39  carloads  with  destination  shown  as  Duncan, 
Okla.;  22  carloads  with  destination  shown  as  Comanche,  Okla.; 
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1  carload  with  destination  shown  as  Marlow,  Okla.;  1  carload  with 
destination  shown  as  Waurika,  Okla.,  and  made  specific  request 
that  they  should  be  billed  and  transported  to  said  points.    The 
Texas  &  Gulf  Railway  refused  to  so  bill  them  or  any  of  them  to  said 
points,  because  the  joint  through  rate  theretofore  in  force  had  beea 
canceled.    In  order  to  make  the  shipments  the  Lumber  C!ompany 
had  to  bill  them  as  required  by  the  said  defendant,  and  the  Lumber 
Company  had  all  of  said  cars  billed  to  Ringgold,  Tex.,  except  3, 
which  were  billed  to  Longview  Junction  at  the  rate  of  5  cents  paid, 
and  the  3  cars  were  delivered  there  to  the  Texas  &  Pacific  Rail- 
way, destined  to  Duncan,  Okla.,  at  rate  of  26}  cents,  making  a  31} 
cent  total  charge.    On  59  of  said  cars  destined  to  Duncan,  Comanchei 
and  Mario w,  Okla.,  the  Lumber  Company  paid  18f  cents  from  Beck* 
ville  to  Ringgold,  and  16  cents  beyond,  making  34f  cents  per  100 
pounds,  and  on  one  carload  to  Waurika  18f  cents  to  Ringgold  and 
14^  cents  beyond,  making  33}  cents.    The  Lumber  Company  charges 
that  all  of  said  rates  charged  and  paid  were  imjust  and  unreasonable 
and  that  26}  cents  per  100  pounds  from  Beckville  to  the  Oklahoma 
points,  Dimcan,  Comanche,  and  Marlow,  and  22^  cents  from  Beck- 
ville to  Waurika  are  just  and  reasonable  rates  for  the  services  rendered, 
and  claims  reparation  in  the  smn  of  $2,464.77.    It  states  that  prior 
to  October  13,   1907,  the  defendants  had,  and  maintained,  joint 
through  rates  of  26}  cents  from  Beckville  to  the  three  points  named 
in  Oklahoma,  and  22^  cents  from  same  to  the  other  point  named, 
and  on  said  date  said  rates  were  canceled  and  so  remained  canceled 
until  May  24,  1908,  when  they  were  reestablished  and  are  now  in 
force. 

In  their  answers  the  defendants  all  admit  the  existence,  the 
cancellation,  and  the  restoration  of  the  joint  through  rates  of  26} 
cents  and  22^  cents  from  Beckville  to  the  Oklahoma  points  named. 
The  Texas  &  Gulf  Railway  denies  all  the  charges  and  avers  that 
the  Lumber  Company  delivered  the  63  carloads  to  it  at  Beckville, 
with  instructions  to  bill  and  ship  to  Ringgold,  and  denies  that  it 
was  advised,  informed,  or  knew  of  ultimate  destination.  The  Texas 
&  Pacific  claims  it  was  and  is  an  intermediate  carrier,  and  the  can- 
cellation of  the  joint  through  rate  was  made  necessaiy  by  letter  from 
J.  C.  McCabe,  dated  July  20,  1907,  stating  that— 

On  and  after  September  15, 1907,  the  Rock  Island  lines  would  decline  to  participate 
by  way  of  their  Texas  connections  in  any  absorption  accorded  side  lines  on  lumber 
fbr  interstate  pdnts  on  their  lines. 

The  Chicago,  Rock  Island  &  Gulf  and  the  Chicago,  Rock  Island  & 

Pacific,  in  joint  answer,  admit  the  payments  of  the  rates  charged  and 

deny  responsibility  for  the  cancellation*    All  the  parties  appeared 

at  the  hearing. 
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The  facts  in  this  case  are  that  the  lines  of  the  defendants  extend 
from  Beckville,  Tex.,  to  the  points  named  in  Oklahoma,  the  Texas  & 
Gulf  to  Longview  Junction,  about  26  miles;  the  Texas  &  Pacific  to 
Fort  Worth,  156  miles;  and  the  Chicago,  Rock  Island  &  Gulf  and 
Chicago,  Rock  Island  &  Pacific,  via  Ringgold,  to  the  points  named; 
that  for  some  years  prior  to  October  13,  1907,  the  defendants  had 
and  maintained  joint  through  rates  between  the  points  named  of  22^ 
cents  to  Waurika  and  26}  cents  to  Dimcan,  Comanche,  and  Marlow, 
which  were  canceled  on  October  13,  1907,  and  so  remained  imtil 
May  24, 1908,  when  they  were  restored  and  are  now  in  effect.  During 
the  interval  the  shipments  as  charged  were  made  and  the  rates  were 
paid,  as  stated.  The  Lumber  Company  applied  to  the  Texas  &  Gulf 
Railway  Company,  at  BeckviUe,  to  have  all  said  cars  billed  from 
Beckville  to  it  at  the  Oklahoma  points  named,  and  the  said  defendant 
refused  to  receive  and  so  bill  them,  and  upon  written  request  for  the 
reason  of  such  refusal  the  agent  replied  in  writing: 

I  will  not  sign  bill  lading  for  carload  lumber  destined  to  Duncan,  Okla.,  for  the  reaoon 
that  our  connecting  lines  will  not  give  us  through  rates  to  any  interstate  Rock  Island 
point. 

The  Lumber  Company,  in  order  to  get  the  lumber  to  its  places  of 
business,  had  to  accept  such  billing  as  the  said  defendant  would  give. 
The  Texas  &  Gulf  Railway  was  fully  advised  as  to  the  destinations 
desired.  It  had  previously  been  a  party  to  the  joint  through  inter- 
state rates  between  the  points  named  and  was  at  the  time  a  party  to 
an  18f-cent  rate  to  Ringgold,  Tex.,  and  subsequently  became,  and 
now  is,  a  party  to  joint  through  rates  between  the  points  named,  and 
its  charges  on  all  of  the  shipments,  except  the  three  cars  shipped  to 
Longview  Junction,  on  which  its  charges  were  paid,  went  forward 
and  were  paid  at  the  destinations  in  Oklahoma.  The  Texas  &  Pacific 
Company  knew  that  the  said  three  cars  delivered  to  it  at  Longview 
Junction,  with  charges  paid  thereon,  were  destined  for  and  were  billed 
to  Dimcan,  Okla.  On  all  the  other  shipments  the  charges  of  the  Texas 
&  Gulf  Railway,  the  Texas  &  Pacific  Railway,  and  the  Chicago,  Rock 
Island  &  Gulf  Railway  were  forwarded  as  advance  charges  and  were 
paid  at  destinations  in  Oklahoma,  and  on  all  of  the  cars  except  three 
the  charges  were  18f  cents  from  Beckville  to  Ringgold  and  16  cents 
beyond  to  Duncan,  Comanche,  and  Marlow,  and  14}  cents  beyond  to 
Waurika,  18|  cents  being  the  rate  from  Beckville  to  Ringgold,  Tex., 
and  16  cents  the  rate  beyond.  In  most  of  the  freight  bills  they  were 
specified  as  ISf  cents  and  16  cents,  and  in  many  of  them  Beckville 
was  named  as  the  point  of  origin,  and  on  the  car  to  Waurika  18}  cents 
and  14}  cents  were  named.  No  claim  whatever  was  made  that  the 
joint  rates  of  26}  cents  and  22}  cents  from  Beckville  were  unreason- 
ably low  or  not  fairly  remunerative. 

17  I.  a  a  Rep. 


382  INTEB8TATE  OOMMEBOE  C0MMI88IOK  BBPOBTS. 

The  mterstate-commerce  law  is  explicit  in  its  requirements.  It 
says: 

Every  common  carrier  subject  to  the  provisions  of  this  act  shall,  according  to  their 
respective  powors,  afford  all  reasonable,  proper,  and  equal  &Mnlities  for  the  interchange 
of  traflSc  between  their  respective  lines,  and  for  the  receiving,  forwarding,  and  deliver- 
ing of  passengors  and  property  to  and  from  their  several  lines  and  those  connecting 
therewith,  and  shall  not  discriminate  in  their  rates  and  charges  between  such  con- 
necting lines. 

It  further  says: 

That  any  common  carrier,  railroad,  or  transportation  company  receiving  property 
for  transportation  from  a  point  in  one  state  to  a  point  in  another  state  shall  issue  a 
receipt  or  bill  of  lading  therefor. 

It  defines  transportation  and  then  declares: 

It  shall  be  the  duty  of  every  carrier  subject  to  the  provisions  of  this  act  to  provide 
and  furnish  such  transportation  upon  reasonable  request  therefor  and  to  establish 
through  routes  and  just  and  reasonable  rates  applicable  thereto. 

All  charges  made  for  any  service  rendered  or  to  be  rendered  in  the  transportation 
of  passengers  or  property  as  aforesaid,  or  in  connection  therewith,  shall  be  just  and 
reasonable;  and  every  unjust  and  unreasonable  charge  for  such  service  or  any  part 
thereof  is  prohibited  and  declared  to  be  unlawful. 

Our  conclusions  are  that  it  was  the  duty  of  the  Texas  &  Gkdf  Rail- 
way to  receive  the  shipments,  to  issue  to  the  Lumber  Company  a 
receipt  therefor,  to  indicate  on  the  waybills  the  final  destinations, 
and  to  transport  and  deliver  them  to  its  connecting  carrier,  and  that 
it  was  the  duty  of  the  connecting  carriers  to  transport  and  deliver  at 
destinations,  each  carrier  charging  for  its  service  its  legally  pub- 
lished rate. 

It  is  further  the  conclusion  of  the  Commission  that  the  rates 
charged  for  the  services  rendered  were  unreasonable  and  unjust  to 
the  extent  that  they  exceeded  26^  cents  from  Beckville,  Tex.,  to 
Comanche,  Duncan,  and  Marlow,  Okla.,  and  22^  cents  from  Beck- 
yille  to  Waurika,  Okla.,  and  that  the  complainant,  the  Lumber  Com- 
pany, is  entitled  to  reparation  in  the  sum  of  $2,450.82,  with  interest, 
being  the  amount  of  the  charges  paid  over  and  above  the  amount  of 
the  said  joint  through  rates  now  in  effect.    An  order  will  be  issued 

accordingly. 
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No.  2419. 

OCEAN  COUNTY  COAL  COMPANY 

v. 

CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY  ET  AL. 


SubmUted  October  6, 1909,    Decided  January  3, 1910. 


Complaint  of  undue  diBcrimination  in  coal  rates  to  Point  Pleasant,  as  compared  with 
the  rates  on  coal  to  other  stations  on  the  coast  of  New  Jersey,  not  sustained  hy  the 
evidence  and  therefore  dismissed. 

Patterson  dk  Rhome  for  complainant. 

Jackson  E.  Reynolds  for  Central  Railroad  Company  of  New  Jereej. 

Oeorge  Stuart  Patterson  for  Pennsylvania  Railroad  Company. 

Report  of  the  Commission. 

CocKBELL,  Commissioner: 

Complainant  charges  undue  discrimination  in  rates  on  anthracite 
coal  against  Point  Pleasant,  N.  J.,  a  station  about  2.5  miles  south  of 
Seagirt,  one  of  the  junctions  of  the  Amboy  Division  of  the  Pennsyl- 
vania Railroad  with  the  New  York  &  Long  Branch  Railroad.  The 
rate  from  the  Schuylkill  coal  mines  in  Pennsylvania  to  Point  Pleasant 
is  S2.05;  to  Seagirt,  SI. 90;  to  Manasquan,  a  station  between  Seagirt 
and  Point  Pleasant,  SI. 90;  and  to  Long  Branch,  18  miles  north  of 
Seagirt,  SI. 90.  Rates  from  the  Wyoming  coal  fields  are  6  cents 
higher  to  all  points.  Defendants,  while  admitting  the  rates  are  as 
set  forth,  deny  discrimination. 

Point  Pleasant  is  a  town  of  about  2,500  inhabitants.  Complainant, 
the  only  coal  dealer  there,  does  a  business  of  four  or  five  thousand 
tons  per  year.  The  New  York  &  Long  Branch  Railroad  extends 
from  Bay  Head,  a  station  a  mile  south  of  Point  Pleasant,  northerly 
along  the  Atlantic  coast  to  the  neighborhood  of  Perth  Amboy, 
passing  through  Manasquan,  Seagirt,  Spring  Lake,  Asbury  Park, 
Long  Branch,  etc.  This  railroad  is  operated  jointly  by  the  Central 
of  New  Jersey  and  the  Pennsylvania  railroads.  The  former  ap- 
proaches Point  Pleasant  from  the  north  via  the  New  York  &  Long 
Branch  Railroad,  the  distance  from  the  Wyoming  coal  regions  to 
Point  Pleasant,  via  that  line,  being  211  miles.  The  distance  via 
the  Pennsylvania,  approaching  from  the  south  via  Camden,  Whitings, 
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and  Seaside  Park  to  Baj  Head,  is  238  miles.  Schuykill  coal  destined 
to  Bay  Head  and  south  thereof  pays  a  rate  of  $2.05  per  ton.  These 
rates  are  higher  than  the  rates  via  the  Central  of  New  Jersey  to  points 
north  of  Bay  Head.  The  Pennsylvania  claims  that  if  it  is  to  take 
part  in  the  transportation  of  coal  to  points  north  of  Bay  Head  it 
must  meet  the  competition  of  the  shorter  line  via  the  Central  of  New 
Jersey.  The  Pennsylvania  road  on  the  coast  does  a  very  light  freight 
business,  having  been  constructed  largely  for  the  simmier  passenger 
traffic.  The  winter  service  consists  of  one  train  a  day  each  way,  luid 
very  little  freight  is  hauled  with  the  exception  of  outbound  fish. 

Respondents  defend  the  situation  at  Point  Pleasant  by  the  fact 
that  to  points  north  of  Point  Pleasant  the  $1.90  rate  is  made  by  the 
Central  of  New  Jersey,  the  shorter  line.  From  Bay  Head  southward 
the  Pennsylvania  has  its  own  road  and  makes  a  group  rate  of  $2.05 
as  far  as  Seaside  Park  and  westward  as  far  as  Hanover.  If  the  rate 
to  Point  Pleasant  should  be  reduced,  a  reduction  of  the  rates  to  all 
these  points  would  be  necessary. 

Manasquan  is  2.5  miles  from  Point  Pleasant  and  complainant 
claims  that  coal  dealers  can  bring  coal  from  Manasquan  to  Point 
Pleasant  and  sell  it  15  cents  a  ton  cheaper  than  he  can.  Coal  is  sold 
from  Manasquan  and  Point  Pleasant  to  supply  the  territory  between. 
The  Central  of  New  Jersey  delivered  1,907  tons  and  4  hundredweight 
of  coal  in  Point  Pleasant  for  the  two  years  ending  July  31,  1909,  and 
into  Manasquan  1,169  tons  and  6  hundredweight  during  the  same 
time.  Some  of  the  coal  delivered  into  Point  Pleasant  was  carted  to 
Bay  Head  and  points  south. 

The  immediate  question  involved  here  is  whether  the  rate  to  Point 
Pleasant  is  unreasonable  and  is  that  place  discriminated  against 
because  of  lower  rates  to  points  north.  There  is  no  evidence  tending 
to  show  that  the  rate  is  unreasonable,  other  than  a  comparison  with 
the  rates  to  towns  north  and  the  fact  that  the  Pennsylvania  hauls  coal 
to  Seagirt,  a  longer  distance  north,  at  a  lower  rate  than  it  hauls  it  for 
similar  distances  south,  including  Point  Pleasant.  The  record  shows 
that  the  rate  to  Seagirt  and  north  thereof  is  fixed  by  the  shorter  line 
over  the  Central  of  New  Jersey,  and  that  the  Pennsylvania  meets  the 
rate  thus  made  and  applies  it  to  Manasquan.  If  the  rate  to  Point 
Pleasant  should  be  reduced,  it  would  affect  the  rates  on  the  Camden 
or  Amboy  division  of  the  Pennsylvania,  as  hereinbefore  stated. 
There  was  no  allegation  or  proof  that  the  coal  rates  to  Point  Pleasant 
are  unreasonable,  and  we  are  of  the  opinion  that  that  locality  is  not 
unduly  prejudiced  or  discriminated  against  because  of  the  juxtaposi- 
tion of  Uie  groups  taking  the  $1.90  and  the  $2.05  rates,  or  because  of 
the  lower  rates  to  more  distant  points  north,  those  rates  having  been 
made  to  meet  competition  by  the  shorter  line.    The  complaint  will 

be  dismissed. 

17  LCaBeii. 


VOSTEB  LUMBEE  CO.  V.  Q.,  O.  A  S.  V.  BY.  GO,  385 


No.  2719. 
FOSTER  LUMBER  COMPANY 

V. 

GULF,  COLORADO  &  SANTA  FE  RAILWAY  COMPANY  ET  AL. 


Svhmiiied  December  tO^  1909,    Decided  January  5, 1910, 


1,  Rates  complained  of  not  found  so  unreasonable  as  to  entitle  complainant  to  repa- 

ration. Foiter  Lumber  Co,  v.  A,,  T,  A  8,  F.  Ry,  Co.,  15  I.  C.  C.  Rep.,  56, 
followed  upon  the  point  that  the  voluntary  reduction  of  a  rate  by  a  carrier  will 
not,  without  proof  that  the  rate  was  unreasonable,  furnish  a  basis  for  reparation. 

2.  The  claim  that  the  fourth  sectioi^  of  the  act  was  violated  in  these  shipments  not 

sustained,  as  the  short  line  made  the  rate  to  the  competitive  point  and  the 
defendants  had  to  meet  that  condition. 

L.  F.  Bird  for  complainant. 

71  J.  Norton  and  J.  L.  Coleman  for  Gulf,  Colorado  &  Santa  Fe 
Railway  Company  and  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany. 

E,  B.  Peiree  and  Wallace  T.  Hughes  for  St.  Louis  &  San  Francisco 
Railroad  Company. 

Report  of  the  Commission. 

CocKBELLy  Commissioner: 

The  complainant  corporation  seeks  reparation  on  39  carloads  of 
coal  shipped  from  Huntington,  Ark.,  and  3  carloads  from  Bonanza, 
Ark.,  to  Fostoria,  Tex.,  between  June  26,  1907,  and  June  30,  1908. 
The  rate  assessed  was  $3.10  per  ton.  It  claims  that  the  rate  charged 
was  unreasonable  and  also  alleges  discrimination  and  a  violation  of 
the  long-and-short-haul  clause  of  the  act,  in  that  there  was,  at  the 
time  these  shipments  moved,  a  rate  of  $2.60  per  ton  to  Cleveland, 
Tex.,  a  more  distant  point  u[>on  the  same  line,  6  miles  east  of 
Fostoria.    Formal  complaint  was  filed  June  28, 1909. 

The  shipments  moved  from  Huntington  and  Bonanza  over  the  St. 
Louis  &  San  Francisco  to  Paris,  a  distance  of  171  miles,  and  from 
Paris  over  the  Paris  &  Great  Northern  and  the  Oulf,  Colorado  & 
Santa  Fe  to  Fostoria,  a  distance  of  417  miles,  or  a  total  of  688  miles. 
There  was  in  effect  from  Mansfield,  2  miles  from  Himtington,  and  in 
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the  same  rate-making  group,  a  rate  to  Geveland  of  $2.60  via  the 
Rock  Island  to  HuU,  thence  via  the  Kansas  Gty  Southern  to  Shreve- 
port,  and  from  this  point  over  the  Houston  East  &  West  Texas  to 
Geveland,  a  distance  of  438  miles.  This  rate  via  the  route  named 
was  in  effect  at  the  time  the  Beaumont  Division  of  the  Gulf,  Colorado 
&  Santa  Fe  was  built  through  Cleveland,  and  that  road  met  the  rate 
found  in  effect  at  that  point.  On  all  the  coal  traffic  in  this  territory 
the  short-line  mileage  fixes  the  rate,  and  in  establishing  the  $2.60 
rate  defendants  met  the  rate  found  in  effect.  Fostoria  is  local  to  the 
Gulf,  Colorado  &  Santa  Fe,  while  Cleveland  is  a  junction  point  of  that 
road  and  the  Houston  East  &  West  Texas. 

The  defendants  have  in  effect  a  rate  of  S3.05  at  Rio  Vista,  the  first 
station  south  of  Cleburne,  Tex.,  a  junction  point  151  mfles  south  of 
Paris,  and  this  rate  is  carried  about  100  miles  south  on  the  Gulf, 
Colorado  &  Santa  Fe.  From  the  first  station  north  of  Temple,  Tex«, 
a  junction  point  on  the  line  of  this  same  carrier,  to  Somerville,  Tex., 
and  reaching  as  far  as  Bobbin,  on  the  Beaimiont  Division  of  the  Gulf 
line,  a  rate  of  $3.10  is  applied  to  all  stations.  All  these  points  take 
higher  rates  than  was  applied  to  Geveland,  and  are  intermediate  to 
Fostoria  and  Cleveland.  A  rate  of  S3.35  is  applied  to  all  stations  on 
the  Beaumont  Division  of  this  carrier  east  of  Bobbin,  except  to  junc- 
tion points  where  the  short-line  mileage  from  the  Arkansas  coal 
fields  fixes  the  rate. 

Defendants  met  the  competition  of  the  short  line  at  Cleveland, 
but  at  other  junction  points,  such  as  De  Ridder,  La.,  and  Beaimiont, 
Tex.,  where  lower  rates  applied  via  the  short  line,  they  did  not  do  so, 
testifying  that  the  rates  did  not  justify  the  haul  by  their  longer  route. 

As  above  stated,  the  distance  over  which  the  S3. 10  late  applied, 
from  points  of  origin  to  Fostoria,  is  588  miles,  yielding  a  revenue  of 
4.8  mills  per  ton  per  mile.  Since  October  1,  1908,  at  the  request  of 
complainant,  the  carriers  have  put  in  the  $2.60  rate  at  Fostoria, 
which  rate  is  still  in  effect.  Reparation  is  sought  on  shipments  that 
moved  prior  to  the  time  when  this  rate  was  put  in ,  or  on  the  basis  of 
a  voluntary  reduction  by  the  carriers. 

We  can  not  say  that  the  rate  which  the  complainant  paid  on  this 
traffic  for  the  distances  which  these  shipments  moved  was  so  unrea- 
sonable as  to  entitle  it  to  reparation.  This  case  is  governed,  in  that 
respect,  by  the  principle  laid  down  in  Foster  Lumber  Co.  v.  A,y  T,  cfe 
S,  F.  Ry.  Co.y  15  I.  C.  C.  Rep.,  66,  in  which  it  was  held  that  the 
voluntary  reduction  of  a  rate  by  a  carrier  wiD  not,  without  proof 
that  the  rate  was  unreaaontUe,  furnish  a  basis  for  reparation. 

As  to  the  claim  th^MtfjHHKli  the  more  distant  point,  had  a  lower 
rate  than  FosV^'     '^^^^^^^^Bl^  ^^^  ^  riH^^iipment  ever  moved 
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from  these  coal  fields  to  the  former  point  via  the  defendant  carriers 
or  even  by  the  short-line  route  of  the  Kansas  City  Southern  and 
Houston  East  &  West  Texas ;  and  for  this  reason  it  is  apparent  that 
the  complainant  has  in  no  way  been  prejudiced  on  this  account.  The 
determining  feature  of  the  case  is  that  the  short  line  from  these  coal 
fields  made  the  rate,  and  the  defendants  simply  met  the  situation  as 
they  found  it.  This  would  relieve  them  from  the  operation  of  the 
fourth  section.  The  complaint  will  be  dismissed. 
17 1.  C.  0.  Rep. 
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No.  698-707.     (Sub-No.  93.)  ^ 
LOUIS  WERNER  SAW  MILL  COMPANY 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY. 


SubmiUed  September  16,  1909,    Decided  January  4, 1910, 


1.  The  rates  having  been  found  to  be  unreasonable,  complainant  subsequently  filed 

its  petition  for  reparation,  but  upon  its  application  the  case  was  dismissed 
without  prejudice.  Upon  motion  for  reinstatement  nunc  pro  tune  it  was  so 
ordered. 

2.  The  Commission  has  no  authority  to  permit  a  complaint  filed  within  the  statutory 

period  to  be  ^unended  or  supplemented  so  as  to  bring  in  claims  that  were  not 
filed  within  the  time  expreesly  stated  in  the  statute. 

3.  The  Commission  has  no  jurisdiction  to  deal  with  complaints  for  reparation  in 

any  way  unless  filed  with  or  presented  to  it  within  the  period  specified  in  the 
statute. 

4.  The  Commission  is  not  vested  with  the  powers  of  a  court  of  equity  to  relieve  from 

hardships  resulting  from  improvident  arrangements  between  Uie  parties. 

Carter,  CoUiits  <fc  Jones  for  complainant. 
Ed.  Baxter  and  EleweU  Lee  for  defendant. 

Report  of  the  Commission. 

Clements,  Commissioner: 

Complainant  is  a  corporation  having  its  principal  office  at  St. 
Louis,  Mo.,  and  is  engaged  in  manufacturing,  selling,  and  shipping 
yellow-pine  lumber  from  various  stations  in  the  southeastern  terri- 
tory to  points  mainly  in  the  northern  and  western  states. 

On  June  28,  1907,  complainant  filed  a  petition  against  the  defend- 
ant allying  that  it  had  transported  shipments  of  yellow-pine  lumber 
on  certain  dates  therein  specified  for  which  an  excessive  charge  of 
2  cents  per  100  pounds  was  assessed  and  collected,  and  praying  that 
reparation  be  awarded  based  upon  the  exhibits  filed.  Defendant 
answered  and  denied  generally  all  the  averments  of  the  petition. 

Shortly  after  the  filing  of  the  complamt  and  answer,  upon  applica- 
tion of  counsel  for  complainant,  this  case  was  dismissed  without 
prejudice  by  an  order  of  the  Commission  entered  the  8th  day  of 
October,  1907. 
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In  September,  1909,  complainant^  for  reasons  alleged  in  its  peti- 
tion, prays  that  said  original  complaint  be  reinstated  nunc  pro 
tunc  as  of  the  28th  June,  1907,  the  date  of  filing  said  original  peti- 
tion, and  that  additional  and  supplemental  claims  evidenced  by 
exhibits  filed  with  the  petition  for  reinstatement  may  now  be  filed 
nunc  pro  tunc  as  of  the  28th  June,  1907. 

This  claim  for  reparation  grows  out  of  proceedings  heretofore  had 
before  the  Commission  and  in  the  courts  involving  the  rates  upon 
yellow-pine  lumber  in  the  territory  mentioned  in  petition  of  com- 
plainant. 

The  original  petition  above  mentioned,  filed  by  complainant 
involved  solely  an  award  of  reparation  or  a  recovery  against  the 
defendant  of  an  amount  of  money  in  complainant's  favor,  and  the 
rights  of  no  other  person  being  directly  involved  therein,  upon  its 
application  the  case  was  dismissed  without  prejudice.  This  case, 
therefore,  was  not  heard  upon  the  merits,  and  in  view  of  the  express 
reservation  contained  in  the  order  it  is  clear  that  the  Commission 
has  authority  to  reinstate  this  case  nunc  pro  tunc  upon  such  a  showing 
as  may  in  its  discretion  justify  such  an  order. 

Complainant  seeks,  however,  to  supplement  or  amend  his  original 
petition  by  setting  up  new  and  additional  claims  against  the  defendant 
not  embraced  in  said  original  proceeding ;  in  other  words,  the  effort  is 
made  to  bring  in  additional  claims  for  the  first  time  presented  to  the 
Commission  and  now  barred  by  the  lapse  of  time,  and  to  have  these 
claims  considered  as  if  filed  at  the  date  of  the  original  petition  within 
the  statutory  period. 

Complainant  alleges  as  grounds  for  reinstatement  that  shortly  after 
said  original  petition  was  filed  defendant  agreed  that  if  said  proceed- 
ings were  withdrawn  it  would  take  no  advantage  of  the  statute  of 
limitations  and  would  treat  petitioner's  claim  just  the  same  as  if  suit 
had  been  brought  prior  to  June  28,  1907,  and  that  it  would  make 
restitution  on  the  same  basis  that  restitution  should  be  made  to 
others  under  like  conditions  and  circumstances  whether  same  shall 
be  by  agreement  or  on  account  of  judgment  of  the  courts,  and  pay- 
ment made  coeval  with  such  other  payments;  that  relying  upon  these 
promises  and  representations  complainant  requested  that  said  order 
be  entered  dismissing  its  complaint  without  prejudice.  Subse- 
quently questions  arose  as  to  the  appUcation  of  the  statute  of  limita- 
tions to  petitioner's  claim  and  defendant  refuses  to  pay  or  adjust  said 
claim  without  an  order  of  the  Commission,  to  be  made  after  said  case 
is  reinstated. 

All  complaints  for  the  recovery  of  damages  must  be  filed  with  the 

Commission  within  two  years  from  the  time  the  cause  of  action 

accrues,  and  not  after,  and  we  would  have  no  authority  to  permit  a 
17  I. CO. Rep. 
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complaint  filed  within  this  period  to  be  amended  or  supplemented 
so  as  to  bring  in  claims  that  were  not  filed  within  the  time  expressly 
stated  in  the  statute.  The  effect  of  this  would  be  in  many  instances 
to  defeat  the  application  of  the  statute  of  limitations  which  had 
already  attached  as  a  matter  of  law.  The  Ck)mmission  can  not  sanc- 
tion a  practice  that  would  permit  the  revival  of  claims  barred  by  the 
statute  by  subsequently  attaching  them  to  other  claims  presented 
within  the  prescribed  period. 

The  defendant  company,  admitting  its  promise  to  complainant  not 
to  take  advantage  of  the  statute  of  limitations  in  this  case,  and  that  it 
induced  complainant  to  dismiss  this  petition  before  the  Commission 
by  such  promise,  practically  joins  in  the  request  that  the  case  be  re- 
instated and  that  this  complainant  be  allowed  to  present  in  connection 
therewith  additional  claims  of  the  same  character  which  it  is  alleged 
by  complainant  and  admitted  by  defendant  would  have  been  pre- 
sented to  the  Commiaaion  within  the  statutory  period  but  for  the 
understanding  had  between  the  parties  as  above  stated. 

Defendant  also  in  correspondence  with  the  Ck)minission  expresses 
its  desire  to  adjust  the  claims  of  such  other  shippers  as  have  claims 
of  the  same  character  and  who  filed  the  same  with  it,  but  not  with  Uie 
Commission,  within  the  statutory  period  for  the  presentation  of  claims 
to  the  Commission. 

The  defendant  admits  that  respecting  some  of  these  claims  it 
entered  into  like  stipulations,  as  in  the  case  of  complainant  in  this 
proceeding  before  us,  while  as  to  still  other  claims  it  entered  into  no 
specific  arrangement  of  the  sort  referred  to,  but  received  for  con- 
sideration the  claim  papers,  and  has  retained  them,  leaving,  as  it 
states,  the  claimants  to  fairly  infer  that  their  claims  would  be  dealt 
with  on  .the  basis  of  all  others  of  the  same  character.  The  desire  of 
the  defendants  expressed  in  its  correspondence  with  the  Commission 
in  connection  with  this  case  is,  that  having  reached  an  agreement 
with  the  greater  part  of  the  claimants  for  reparation  growing  out  of 
the  litigation  referred  to,  to  adjust  their  claims  on  the  basis  of  67  per 
cent  of  their  provable  claims,  that  the  Commission  now  approve  of 
the  inclusion  within  this  agreed  basis  of  settlement,  the  same  being 
acceptable  to  the  claimants,  all  of  the  claims  of  the  classes  herein- 
before designated  filed  with  the  defendant  company  as  stated  but 
never  presented  to  the  Commission  by  the  claimants. 

The  requirements  of  the  act  to  regulate  commerce  are  as  binding 
upon  the  Commission  as  upon  the  carriers  and  their  patrons.  We 
can  find  no  authority  for  approving  a  refund  by  the  carrier  to  the 
shipper  merely  by  virtue  of  the  consent  of  the  carrier.  We  can  law- 
fully give  such  approval  only  upon  a  state  of  facts  which  if  shown 
in  a  contested  case  would  justify  us  in  ordering  reparation  notwith- 
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standing  the  protest  of  the  carrier.  We  do  not  understand  that  the 
Commission  has  jurisdiction  to  deal  with  complaints  for  reparation 
in  any  way  imless  filed  with  or  presented  to  it  within  the  period 
specified  by  the  statute.  The  Commission  is  not  vested  with  the 
powers  of  a  court  of  equity  to  reUeve  from  hardships  resulting  from 
improvident  arrangements  or  agreements  between  the  parties. 

In  any  event,  however  strong  may  be  the  equities  in  favor  of  these 
claimants  and  however  commendable  may  be  the  desire  of  the  car- 
rier to  fulfill  its  pledges  or  imdertakings,  express  or  implied,  and 
whatever  jurisdiction  or  authority  may  exist  in  the  courts  with 
respect  to  claims  in  this  situation,  it  is  clear  that  this  Commission 
is  without  jurisdiction  or  authority  in  the  premises  to  order  or  ap- 
prove reparation  with  or  without  consent  of  the  parties. 

Upon  full  consideration  of  the  facts  and  circumstances  appearing, 
it  is  the  opinion  of  the  Commission  that  the  original  petition  of 
complainant  should  be  reinstated  nunc  pro  tunc  as  of  June  28,  1907, 
but  without  amendment  or  supplement  as  to  any  new  or  additional 
claims.    It  will  be  so  ordered. 

17  i.aaB^ 
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No.  2169. 
ROSSIE  IRON  ORE  COMPANY 

V. 

NEW    YORK    CENTRAL    &    HUDSON    RIVER    RAILROAD 

COMPANY. 


Submitttd  October  t6,  J 909.    Decided  January  S,  1910. 


Demurrage  chaigee  on  coal  held  to  have  been  unlawfully  aooowod,  for  the  reaaon  that 
defendant  failed  to  notify  consignee  of  arrival  of  cars. 

6.  C.  Coffin  for  complainant. 
0.  E.  BuUer/idd  for  defendant. 

Report  of  the  Commission. 

Peouty,  Commiasianer: 

The  complainant  corporation  on  February  20,  1909,  filed  its  peti- 
tion for  reparation  in  the  sum  of  S348  paid  the  defendant  on  June 
20,  1907,  as  alleged  demurrage  charges  on  eight  cars  of  coal  con- 
signed from  various  places  outside  the  state  of  New  York  to  Water- 
town,  N.  Y.,  and  subsequently  reconsigned  to  the  complainant  at 
Keene's,  N.  Y.  The  defendant  admits  that  $77  of  the  above  amount 
was  collected  in  error,  but  maintains  that  the  remaining  $271  was 
properly  assessed. 

The  complainant  operates  an  iron  mine  situated  about  1  mile  north 
of  Keene's,  from  which  it  is  reached  by  a  spur  track.  Keene's  itself  is 
upon  the  Syracuse  &  Rome  branch  of  the  defendant,  9  miles  south  of 
Gouvemeur. 

The  coal  used  by  the  complainant  in  the  operation  of  its  mine  is 
unloaded  upon  a  trestle,  having  a  capacity  of  three  cars,  and  cars  are 
treated  as  placed  for  unloading  when  put  by  the  defendant  upon  this 
trestle.  The  cars  in  question  arrived  at  Keene's  about  the  middle  of 
April,  and  were  never  switched  to  the  mine  of  the  complainant.  The 
defendant  insists  that  its  agent  at  Keene's  notified  the  superintendent 
of  the  complainant's  mine  of  the  arrival  of  the  cars  and  was  told,  in 
answer,  that  the  complainant  would  not  receive  the  same,  for  which 
reason  no  attempt  was  made  to  place  them  for  unloading.  This  the 
complainant  denies. 
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About  June  1  the  coal  traffic  manager  of  the  defendant  telegraphed 
the  complainant  that  these  cars  were  at  Gouvemeur  awaiting  disposi- 
tion. The  complainant  replied  that  they  were  not  there  by  its 
direction,  and  that  the  matter  must  be  taken  up  with  the  shippers. 
About  June  10  the  cars  were  received,  and  the  demurrage  charges 
were  subsequently  paid.  The  only  question  in  issue  was  whether 
the  complainant  was  notified  of  the  arrival  of  the  cars  at  Keene's  and 
refused  to  accept  the  same. 

From  a  consideration  of  the  evidence  we  fail  to  find  that  such 
notice  was  given  the  .complainant.  We  therefore  find  that  under 
the  tariffs  of  the  defendant  these  demurrage  charges  were  improp- 
erly assessed,  and  that  the  complainant  is  entitled  to  recover  the 
said  sum  of  $348,  with  interest.    An  order  will  be  issued  accordingly. 

17  I.e. C. Rep. 
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No.  2327. 
F.  S.  HARMON  &  COMPANY 

V. 

LAKE  SHORE  &  MICHIGAN  SOUTHERN  RAILWAY  COMPANY 

ET  AL. 


Submitted  November  5,  1909.    Decided  January  J,  1910, 


Rate  of  $1.75  per  100  pounds,  on  gocarts,  in  carloads,  Tninimtiin  20,000  pounds,  from 
Elkhart,  Ind.,  to  Tacoma,  Wash.,  established  since  the  hearing;  EM,  Not  to  be 
unreasonable  but  required  to  be  maintained  for  two  years. 

J.  E.  Bdcher  for  complainant. 

George  T.  Reid  for  Northern  Pacific  Railway  Company. 

Report  of  the  Commission. 

ElNAPP,  Chairman: 

On  January  13,  1909,  the  Sidway  Mercantile  Company  of  Elkhart, 
Ind.,  shipped  to  complainant,  a  corporation,  at  Tacoma,  Wash.,  a 
carload  of  gocarts  weighing  17,600  pounds  on  which  complainant 
was  charged  a  rate  of  S2.60  per  100  pounds,  or  a  total  of  $457.60. 
On  January  18,  1909,  a  like  shipment  was  made  weighing  18,200 
pounds  on  which  the  same  rate  was  paid,  amounting  to  $473.20. 

This  rate  of  $2.60  was  apphed  in  accordance  with  defendants'  tar- 
iffs in  effect  at  the  time  and  a  provision  in  the  Western  Classifica- 
tion which  places  gocarts  in  straight  carloads,  minimum  10,000 
pounds,  in  second  class.  At  the  same  time  there  was  another  pro- 
vision in  the  Western  Classification  which  placed  mixed  carioads  of 
gocarts  and  similar  articles,  minimum  12,000  pounds,  no  one  article 
to  exceed  33}  per  cent  of  the  minimum  weight,  in  third  class,  on 
which  the  rate  from  Elkhart  to  Tacoma  was  $2.20. 

The  gist  of  the  complaint  is  that  second  class  rates  on  straight 
carloads  of  gocarts  are  unreasonable  when  compared  with  third 
class  rates  on  mixed  carloads  of  the  same  and  similar  commodities, 
and  particularly  in  view  of  the  fact  that  gocarts  readily  load  to 
twice  the  prescribed  minimum;  and  reparation  was  asked  for  the 
difference  between  second  and  third  class  rates  on  the  two  carloads 
in  question.     It  was  also  claimed  that  the  actual  weights  of  these 
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shipments  were  considerably  less  than  the  weights  above  stated, 
but  no  proof  was  offered  in  support  of  this  claim  and  it  was  virtually 
withdrawn  at  the  hearing. 

Subsequent  to  the  hearing,  and  by  tariffs  effective  December  6, 
1909;  the  defendants  established  a  conmiodity  rate  on  gocarts,  in 
straight  carloads,  of  SI. 75,  minimum  20,000  pounds,  which  is  still 
in  effect.  There  is  no  evidence  to  warrant  a  finding  that  the  present 
rate  is  imreasonable.  .  It  is  a  material  reduction  from  the  class  rates 
previously  applied  and  lower  than  the  rate  contended  for  in  the  com- 
plaint. It  is  sufficient  to  require  its  maintenance  for  two  years  to 
come. 

Nor  are  we  satisfied  that  complainant  is  entitled  to  reparation  on 
the  shipments  which  moved  at  the  higher  rates  in  January,  1909.  It 
appears  that  imtil  within  a  comparatively  recent  period  shipments 
of  gocarts  in  fuU  carloads  were  of  infrequent  if  not  rare  occurrence, 
and  it  can  hardly  be  affirmed  on  this  record  that  the  classification 
and  rates  above  mentioned  were  imreasonable  imder  the  commercial 
conditions  which  formerly  prevailed.  Moreover,  it  is  shown  that 
gocarts  are  now  largely  made  of  metal  and  load  readily  to  the  present 
minimum,  whereas  they  used  to  be  made  mostly  of  wood  and  prob- 
ably could  not  load  to  anything  like  20,000  pounds.  Upon  all  the 
facts  appearing  we  are  constrained  to  deny  reparation  on  the  ship- 
ments in  question.    An  order  will  be  entered  accordingly. 
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No.  2462. 
LOCH  LYNN  CONSTRUCTION  COMPANY 

BALTIMORE  &  OHIO  RAILROAD  COMPANY. 


SubmiUed  November  /f ,  1909,    Decided  January  S,  1910. 


1.  A  carrier  can  not  jostify  unreasonable  discrimination  between  localities  in  refusing 

to  stop  its  xiassenger  trains  at  a  particular  place  on  certain  days  by  a  contract 
not  to  do  so.  A  controversy  involving  a  question  of  such  discriminalion  must 
be  determined  independent  of  the  contract. 

2.  In  the  performance  of  its  passenger  service  a  carrier  operates  in  a  wide  field  of 

reasonable  discretion  in  the  adaptation  of  its  service  to  the  infinite  variety  of 
circumstances  and  conditions  confronting  it  Only  such  resulting  discrimina- 
tions as  are  undue  and  unreasonable  are  forbidden. 

3.  The  failure  of  the  defendant  carrier  to  stop  its  passenger  trains  at  Mountain  Lake 

Park,  Md.,  a  station  on  its  line,  is  not  found  to  be  unreasoiiable  discriminatioii 
in  view  of  all  the  &u;t8,  circumstances,  and  conditions  appearing. 

O.  M,  Alexander  for  complainant. 

AUen  8.  Bowie  for  Baltimore  &  Ohio  Railroad  Company. 
Thomas  Ireland  .Elliott  for  Mountain  Lake  Park  Association,  inter- 
vener. 

Repobt  of  the  Commission. 

Clements,  Commissioner: 

Deer  Park,  Mountain  Lake  Park,  and  Oakland,  in  the  state  of 
Maryland,  and  Terra  Alta,  W.  Va.,  are  summer  resorts  located  on  the 
main  line  of  the  Baltimore  &  Ohio  Railroad  running  from  Grafton, 
W.  Va.,  to  Cumberland  and  Baltimore,  Md.  Deer  Park  is  the  most 
eastern  station  and  is  256  miles  from  Baltimore.  Mountain  Lake  Park 
is  3i  miles  west  of  Deer  Park,  Oakland  2  miles  west  of  Mountain  Lake 
Park,  and  Terra  Alta  10  miles  west  of  Oakland.  Deer  Park  and 
Mountain  Lake  Park  are  small  places,  each  having  a  summer  hotel, 
and  are  essentially  summer  resorts^  though  each  has  a  few  year-around 
residents.  Oakland  is  the  county  seat  of  Garrett  County,  Md.,  hav- 
ing a  population  of  3,000  people,  and  is  a  station  where  the  defendants 
locomotives  stop  for  water.  Terra  Alta  has  a  population  of  about 
1,0(K). 

The  complainant  corporation  owns  and  operates  a  summer  hotel  at 
Mountain  Lake  Park  and  complains  that,  although  defendant's  passen* 
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ger  trains  stop  on  week  days,  during  the  twenty-four  hours  extending 
from  midnight  Saturday  to  midnight  Sunday  during  the  summer 
months  they  do  not  stop  at  this  place,  while  they  stop  on  Sunda3's  at 
Deer  Park,  Oakland,  and  Terra  Alta,  and  that  this  is  an  unjust  dis- 
crimination which  subjects  complainant  to  undue  prejudice  and  disad- 
vantage within  the  meaning  of  section  3  of  the  act  to  regulate  com- 
merce. At  Deer  Park  the  defendant  carrier  owns  and  operates  a 
hotel,  and  at  Oakland  it  owns  one  of  the  principal  hotels,  but  the  latter 
was  not  open  during  the  summer  of  1909.  It  is  claimed  by  the  com- 
plainant that  through  the  failure  of  defendant  to  stop  its  trains  on 
Sundays  at  Mountain  Lake  Park  it  is  deprived  of  guests  who  go  to 
hotels  at  stations  where  the  trains  do  stop  on  Sundays.  The  guests  of 
the  complainant  come  largely  from  Baltimore,  Washington,  Philadel- 
phia, and  New  York.  The  failure  to  stop  trains  at  Mountain  Lake 
Park  compels  the  guests  of  the  complainant  to  drive  2  miles  between 
Oakland  and  that  station  when  they  arrive  or  depart  on  Sundays. 

The  defendant  while  stating  that  it  might  be  slightly  more  advanta- 
geous to  it  from  a  pecuniary  standpoint  to  stop  the  trains  on  Sundays, 
asserts  as  the  reason  for  its  action  that  an  agreement  exists  between  it 
and  the  Mountain  Lake  Park  Association  by  which  the  railway  has 
obligated  itself  not  to  stop  its  trains  at  this  place  on  Sundays,  in  con- 
sideration of  a  deed  to  the  land  occupied  by  its  station.  The  Mountain 
Lake  Park  Association,  hereinafter  called  the  '^  association,^^  has  inter- 
vened and  assumes  the  burden  of  showing  that  unjust  and  undue 
prejudice  and  disadvantage  does  not  exist,  the  defendant  expressing 
itself  as  neutral  and  willing  to  stop  its  trains  at  this  place  if  failure  to 
do  so  is  deemed  by  the  Commission  to  be  unjust  discrimination. 

In  the  year  1882  the  association  was  incorporated  under  the  laws  of 
the  state  of  Maryland  with  the  view  of  acquiring  a  tract  of  land  in 
Garrett  County,  which  was  intended  by  its  incorporators  to  be  set 
aside  as  a  summer  renort  for  religious  and  educational  purposes.  The 
objects  of  the  association  are  set  forth  in  article  2  of  its  charter.  This 
article  runs  thus: 

The  object  of  thi|3  aasociation  shall  be  the  eetablkhment  of  a  eommer  reeort  foanded 
apoQ  Christian  principles  and  designed  to  afford  opportunities  for  religions  and 
literary  instruction  and  healthful  recreation. 

Consistent  with  these  objects  the  intervener  had  and  still  has  in 
view  the  maintenance  of  the  sanctity  of  the  Sabbath.  Previous  to 
the  time  of  the  incorporation  of  the  intervener  other  summer  resorts 
founded  upon  similar  principles  had  been  interfered  with  in  their 
maintenance  of  the  sanctity  of  the  Sabbath  by  the  coming  in  of  out- 
side parties,  and  for  the  purpose  of  precluding  the  possibility  of  .such 
and  avoiding  interruptions  which  would  necessarily  be  incident  to  the 
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bringing  in  of  Sunday  excui*sion  trains  it  entered  into  an  agreement 
with  the  defendant  on  the  6th  day  of  November,  1883,  in  part  as 
follows: 

That  the  Baltimore  &  Ohio  Railroad  Company  aforesaid  will  not  stop  its  paaeenger 
trains  at  or  near  the  station  of  said  railroad  company  on  the  land  conveyed  to  the 
said  railroad  company  by  the  deed  aforesaid  (the  deed  conveying  the  land  for  m 
station)  on  the  Lord's  day,  commonly  called  Sunday,  unless  permission  in  writing 
so  to  do  be  granted  by  a  vote  of  the  board  of  directors  of  the  Mountain  Lake  Park 
Association  of  Garrett  County;  nevertheless  such  permission  may  be  withdrawn  by 
a  vote  of  the  said  board  of  directors  upon  five  days'  notice  in  writing  given  to  the 
president,  or  a  vice-president,  or  a  director  of  the  said  railroad  company,  it  being 
intended  thereby  to  prevent  passengers  on  the  trains  of  the  said  railroad  company 
going  to  or  from  the  grounds  of  the  said  Mountain  Lake  Park  Association  of  Garrett 
County  on  the  Lord's  day,  commonly  called  Sunday. 

The  consideration  for  the  execution  of  this  agreement,  as  appears 
from  the  agreement  itself,  was  a  deed  executed  simultaneously  with 
the  agreement,  conveying  from  the  intervener  to  the  defendant  a  tract 
of  land  nearly  2  acres  in  extent,  upon  which  the  Mountain  Lake  Park 
Station  and  additional  tracks  of  the  defendant  (but  not  the  main  line) 
are  now  located.  At  the  time  of  the  execution  of  this  deed  and  agree- 
ment the  territory  between  Deer  Park  and  Oakland  was,  for  the  most 
part,  wooded  land  without  inhabitants,  there  being  no  stations  in 
this  space.  At  present  the  intervening  association  owns  about  800 
acres  of  land  which  has  been  improved.  Streets  have  been  laid 
out  and  constructed  and  an  electric  lighting  plant  established.  The 
entire  place  is  conducted  as  a  summer  resort,  the  chief  feature  of 
which  is  a  chautauqua,  religious  and  educational  in  character,  for 
which  suitable  buildings  have  been  erected.  Religious  and  educa- 
tional conferences  and  religious  camp  meetings  occur  each  summer. 
The  association  does  not  own  any  hotel,  but  simply  halls  for  public 
entertainments  and  one  or  two  cottages  for  use  as  residences  for 
persons  in  charge  of  the  grounds.  More  than  $300,000  has  been 
invested  in  improvements.  Lots  are  sold  to  purchasers  and  admission 
is  charged  to  entertainments.  No  dividends,  however,  have  ever  been 
declared,  the  surplus,  if  any  there  was,  having  been  put  back  into  the 
establishment 

While  it  is  possible  for  the  association  to  make  profit,  its  chief 
objects  appear  to  be  religious  and  educational,  and  it  attracts  people  to 
its  summer  resort  who  are  in  sympathy  with  its  purposes,  as  indicated 
by  the  following  language  found  in  its  circular: 

Mountain  Lake  Park  is  guarded,  as  Car  as  character  and  regnlatlon  can  do  it,  from 
practices  that  universal  Christian  sentiment  decrees  as  unsafe  and  undesirable. 
Intoxicating  liquors  may  not  be  booght,  sold,  or  used  In  boarding  hooaee,  stores,  or 
cottages  without  invalidating  the  title  bj  which  the jflHAia  held.  The  sanctity  of 
the  Sabbath  ia  so  maintained  that  t^gl^pntain  J^^^^^Sunday  is  ajnon jmooi 
with  all  that  ia  deeirmble  in  SabI      
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After  the  agreemeDt  mentioned  had  been  in  force  twelve  years  and 
had  become  notorious  the  hotel  which  the  complainant  now  owns  was 
constructed.  In  1901,  eighteen  years  after  the  agreement  had  been 
in  force,  the  complainant  purchased  this  hotel  and  some  real  estate,  the 
entire  investment  amounting,  it  appears,  to  about  $60,000.  During 
the  fourteen  years  the  hotel  has  been  in  existence  the  trains  have  not 
stopped  on  Sundays,  except  for  a  short  period  during  1905,  which 
stoppage  was  discontinued  by  the  defendant  upon  notice  from  the 
association.  The  hotel  property  is  located  1,000  feet  south  of  the 
Mountain  Lake  Park  Station  in  the  incorporated  village  of  Loch  Lynn. 
To  the  north  of  the  railroad  lies  the  property  of  the  association,  the 
tracks  of  the  defendant  being  practically  the  dividing  line  between 
the  two.  Many  of  the  persons  coming  to  Mountain  Lake  Park 
through  the  influence  of  the  association  become  patrons  of  com- 
plainant's hotel,  and  it  is  asserted  that  but  for  the  association  the 
complainant's  hotel  would  not  be  in  existence  nor  would  there  be  any 
station  at  this  point. 

It  is  shown  that  a  great  majority  of  those  moving  to  and  from 
Mountain  Lake  Park  are  brought  there  through  the  influence  of  the 
association,  and  its  objects  and  purposes  are  reflected  in  the  people 
who,  for  the  most  part,  use  that  station. 

Clearly  such  a  contract  as  is  here  set  forth  can  not  in  any  degree 
justify  undue  or  unreasonable  discrimination.  The  questions  involved, 
Uierefore,  must  be  determined  wholly  independent  of  the  contract 
Carriers  have  the  right,  and  it  is  their  duty  in  the  operation  of  their 
road."),  reasonably  and  practically  to  adjust  the  same  particularly  with 
reference  to  the  number  and  speed  of  passenger  tiuins,  frequency  of 
stops  and  the  like,  with  reasonable  adaptation  to  all  of  the  varying 
circumstances  and  conditions  existing  along  their  lines  at  different 
plat^es.  There  is  a  large  field  for  the  exercise  of  reasonable  discretion 
respecting  the  many  details  of  operation  and  adjustment  to  varying 
conditions,  particularly  with  regard  to  through  or  limited  trains, 
local  or  accommodation  trains,  and  stops  ranging  all  the  way  from 
what  is  suitable  and  reasonable  with  respect  to  mere  flag  stations, 
where  upon  signal  from  a  passenger  a  local  or  an  accommodation  train 
may  stop,  up  to  the  fastest  trains  for  long  distances  in  through  travel 
stopping  only  at  important  cities  or  junction  points. 

Respecting  discriminations  in  these  matters  as  between  places  the 
carriers  must  have  regard  to  the  communities  as  such  rather  than 
the  special  interests  of  particular  individuals  at  these  places.  It  fol- 
lows that  in  the  intricate  details  of  passenger  service  of  a  carrier 
adapted  to  a  great  variety  of  circumstances  and  conditions  aflfecting  the 
diflferent  situations  which  it  must  confront,  numerous  and  various 
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discriminations  necessarily  result,  but  only  such  as  are  unreasonable 
and  unjust  are  forbidden,  and  those  within  reason  are  not  unlawful. 

We  do  not  find  that  the  failure  of  the  defendant  company  to  stop  its 
passenger  trains  on  Sundays  at  Mountain  Lake  Park  at  the  present 
time  in  view  of  all  the  facts,  circumstances,  and  conditions  presented 
in  this  case,  is  undue  or  unreasonable  discrimination  against  that  local- 
ity or  the  complainant.    The  complaint  will  therefore  be  dismissed. 


•  ♦  * 


Nos.  2619  and  2620. 
POPE  MANUFACTURING  COMPANY 

V. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY  ET  AL. 


Buhmitted  October  i,  1909.    Decided  January  4,  1910. 


1.  The  petitioner's  claim  that  it  ordered  care  of  definite  length  for  the  ship- 

ments involved  in  these  complaints  is  denied  by  the  defendant,  and  the 
conflict  of  testimony  is  such  as  to  give  the  Commission  no  clear  gronnd 
for  holding  that  snch  demands  were  in  fact  made. 

2.  In  view  of  the  confusion  tliat  not  infrequently  follows  the  absence  of  a 

written  record  of  a  demand  for  a  car  of  spedflc  length  for  a  particular 
movement,  shlppera  are  cautioned  to  give  their  ordera  for  equipmait  In 
writing,  or  promptly  to  confirm  the  ordera  in  writing  when  given  verbally. 

Oearge  Pope  for  complainant. 
.  WtUiam  Ainsworth  Parker  and  TT.  Clinton  IIP  Sherry  for  Balti- 
more &  Ohio  Railroad  Company. 

WUliam  Ellis  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany. 

S.  A,  Lynde  for  Chicago  &  North  Western  Railway  Company. 

Report  of  the  Commission. 

Hablan,  Com/nUssioner: 

As  these  two  complaints  involve  the  same  general  facts,  they  were 
heard  together  and  may  be  disposed  of  in  one  report 

In  the  first  case  it  appears  that  on  May  16,  1908,  the  complainant 
shipped  three  imcrated  automobiles  without  tonneaus  from  Hagers- 
town,  in  the  state  of  Maryland,  to  Marinette,  in  the  state  of  Wiscon- 
sin, for  which  it  is  allied  in  the  petition  a  car  36  feet  long  with  an 
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end-door  opening  was  ordered.  Instead  of  furnishing  a  car  of  that 
size  the  principal  defendant  supplied  the  complainant  with  a  car  49 
feet  6  inches  in  length.  CSiarges  were  collected  at  destination  in  the 
sum  of  $160.27,  and  this  is  claimed  to  have  been  unreasonable  and 
excessive  under  the  circumstances  of  the  case.  The  published  mini- 
mum weight  for  a  86-foot  car  was  10,000  pounds,  but  the  charges 
seem  to  have  been  computed  with  some  relation  to  the  minimum 
weight  applicable  to  the  larger  car  used  for  the  movement.  The 
exact  factors,  however,  that  entered  into  the  amount  collected  are  not 
explained  of  record.  For  the  car  used  and  the  commodity  trans- 
ported the  published  tariffs  of  the  defendants  provided  the  following 
minimum  weights  and  rates : 

Hagerstown,  Md.,  to  Milwaukee,  Wis.,  mlnimam  1S,000  poands,  rate  67 

cents $120. 60 

Milwaukee  to  Marinette^  Wis.,  minlmuiii  1S,900  pounds,  rate  40  cents..      66. 60 

176.20 

Upon  the  basis  of  these  rates  and  weights  there  was  an  apparent 
undercharge  on  the  shipment  of  $15.93. 

While  it  is  definitely  alleged  in  the  ccHnplaint  that  a  36-foot  car 
was  ordered  for  the  movement,  the  testimony  on  that  point  is  not 
conclusive.  The  one  witness  brought  forward  by  the  complainant 
admitted  that  no  specific  order  was  given  for  a  car  of  that  length, 
and  the  allegation  is  supported  only  by  his  statement  that  there 
was  ^an  understanding'^  with  the  principal  defendant  that 
36-foot  cars  with  side  doors  were  to  be  furnished  in  all  cases 
"  unless  otherwise  ordered."  On  the  part  of  the  defendant  it  is  de- 
nied that  there  was  a  specific  understanding  of  that  nature  between 
the  local  agent  of  the  defendant  and  the  agent  of  the  complainant  at 
Hagerstown;  this  testimony  is  qualified,  however,  by  the  admission 
of  the  local  agent  that  there  mi^t  have  been  some  such  understand- 
ing with  his  predecessor.  At  another  point  in  his  testimony  the  com- 
plainant's agent  seems  to  have  admitted  that  he  did  not  specify  a  car 
of  a  particular  length  or  demand  a  car  with  an  end-door  opening. 
His  position  seems  to  be  that  he  made  requisition  on  the  defendant 
for  a  car  for  a  shipment  of  three  automobiles.  He  also  states  that 
when  the  larger  car  was  placed  for  loading  he  got  into  communication 
by  teleph(Mie  with  the  local  agent  of  the  defendant  and  asked  whether 
that  car  should  be  used  for  the  shipment,  and  in  reply  was  told  to 
"  use  it" 

There  were  several  36- foot  cars  then  in  the  defendant's  yards  at 
Hagerstown,  any  of  which  was  available  and  could  have  been 
placed  on  complainant's  siding  in  half  an  hour  had  a  car  of  that  spe- 
cific size  been  ordered.  The  record  indicates  that  no  objection  was 
made  by  the  complainant  to  the  larger  car.    The  three  automobiles 
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could  have  been  loaded  into  a  36-foot  car,  and  cars  of  that  size  had 
been  used  by  the  complainant  for  such  shipments.  It  also  appears 
that  cars  of  49  feet  6  inches  in  length  were  used  for  the  shipment  of 
five  automobiles. 

The  inference  to  be  drawn  from  the  whole  record  is  that  the  com- 
plainant's agent  knew  the  minimum  applicable  to  the  larger  car  and 
that  the  defendant's  agent  knew  that  three  automobiles  could  be 
loaded  in  the  smaller  car.  The  only  light  on  the  conflict  in  the  testi- 
mony is  the  fact  that  the  defendant's  billing  shows  a  weight  of  10,000 
pounds,  the  minimum  applicable  to  the  smaller  car,  the  actual  weight 
of  the  shipment  being  about  5,000  pounds ;  but  this  is  explained  by  the 
local  agent  as  an  error  probably  due  to  the  rush  of  business  in  hand 
at  the  time  the  billing  was  issued. 

The  occasion  for  the  second  of  the  above-entitled  complaints  was  the 
complainant's  shipment  on  May  20,  1908,  of  three  automobiles  from 
the  same  point  of  origin  to  Blairstown,  in  the  state  of  Iowa.  The 
car  actually  furnished  was  49  feet  6  inches  in  length.  Charges  were 
collected  at  destination  in  the  sum  of  $203.40,  but  from  the  record 
we  are  unable  to  determine  on  what  basis  they  were  computed.  From 
an  examination  of  the  tariffs  on  file  here  the  legal  rates  and  minimum 
weights  applicable  to  the  shipment  in  the  equipment  used  were  ap- 
parently as  follows: 

HagcrstowD,  Md.,  to  East  Clinton,  Mo.,  minimum  18,000  pounds,  rate 
80  cents $144.00 

East  Clinton,  Mo.,  to  Blairstown,  Iowa,  minimum  13,900  pounds,  rate 
34  cents 47. 26 


101.28 

If  this  basis  for  the  through  charges  is  correct,  there  was  an  over- 
charge on  the  shipment  of  $12.14. 

The  evidence  with  respect  to  the  size  of  the  car  ordered  for  this 
shipment  differs  only  in  one  respect  from  the  evidence  in  the  first 
complaint,  namely,  that  the  petitioner  did  actually  ask  for  an  end- 
door  car.  The  length  of  the  car  was  not  specified,  but  the  complain- 
ant's agent  explains  that  he  was  expecting  a  36-foot  car  to  be  fur- 
nished because  he  gave  notice  that  a  car  was  wanted  for  a  shipment  of 
three  automobiles.  Official  records  seem  to  show  that  there  are  in 
the  United  States  but  172  cars  of  that  length  with  end  doors,  and 
they  are  owned  by  the  New  York,  New  Haven  &  Hartford  Railroad 
Company.  None  of  those  cars  was  on  the  lines  of  the  principal  de- 
fendant at  that  time,  and  the  complainant's  agent  admitted  that  he 
could  not  remember  ever  having  heard  of  or  having  seen  a  36-foot 
car  with  an  end  door.  It  may  be  added  that  when  the  ccHnplainant 
ordered  this  end-door  car  tba  carrier's  agent  stated  that  there  might 
be  some  di^  '    fr  '>  equipment,  but  the  complainant's 
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agent  replied  that  if  there  was  any  additional  expense  it  would  be 
charged  to  the  consignee. 

The  conflict  in  the  testimony  is  such  as  to  leave  us  no  clear  ground 
upon  which  reparation  may  be  granted  in  either  case  in  accordance 
with  the  prayer  of  the  petition.  The  one  definite  thought  sug- 
gested by  our  consideration  of  the  record  is  that  when  shippers  order 
cars  for  particular  movements  in  which  dimensions  are  important 
because  of  the  graded  minimum  weights  usually  applicable  to  cars 
of  different  lengths,  the  order  should  be  in  writing,  or  if  not  actually 
given  in  writing  should  be  promptly  and  definitely  confirmed  in 
writing.  Ordinary  prudence  requires  that  course.  Confusion  not 
infrequently  follows  the  absence  of  such  a  record  of  the  shipper's 
demand  for  a  car  of  specific  length,  and  where  there  is  a  conflict  of 
recollection  as  to  the  exact  terms  of  a  verbal  order  the  Commission 
rarely  'finds  in  the  record  a  strong,  clear  ground  upon  which  to 
resolve  it.  In  this  record  we  find  no  basis  for  an  order  for  relief. 
Wliile  a  long  course  of  dealing  between  the  shipper  and  the  carrier, 
involving  daily  or  frequent  shipments  of  automobiles  from  a  definite 
station,  might  so  familiarize  the  carrier's  agents  at  that  point  with  the 
requirements  of  the  shipper  in  the  way  of  equipment  as  to  justify  us 
in  holding  that  an  order  for  a  car  for  three  automobiles  was  sufficient 
to  charge  the  carrier  with  notice  that  a  36-foot  car  was  wanted,  no 
such  foundation  is  made  on  the  record  here  to  warrant  the  disposition 
of  these  complaints  on  any  such  principle. 

An  examination  of  the  current  tariffs  of  the  principal  defendant 
indicates  that  they  do  not  comply  with  Rule  6G  of  Tariff  Circular 
17-A  requiring  carriers  to  publish  a  rule  providing  for  the  applica- 
tion of  the  minimum  weight  and  rate  on  the  car  ordered  by  the  ship- 
per when,  for  the  convenience  of  the  carrier,  a  larger  car  is  furnished 
and  the  load  actually  moved  in  the  larger  car  could  have  been  put 
into  the  smaller  car.  This  omission  in  its  tariffs  ought  to  be  promptly 
corrected.  With  respect  to  the  imdercharge  and  overcharge,  which 
seems  to  exist,  as  above  explained,  adjustment  must  be  made  in 
accordance  with  the  legally  published  rates,  and  when  this  sliall  have 
been  done  the  Commission  ought  to  be  advised,  so  that  an  order  of 
dismissal  may  be  entered  herein. 
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No.  245S. 

CALIFORNIA  FRUIT  GROWERS'  EXCHANGE 

V. 

SANTA  FE   REFRIGERATOR  DESPATCH  COMPANY 

ET  AL. 


Suhmitted  July  5,  1909.    Decided  January  4,  1910. 


Defendants  required  to  maintain  in  tbeir  refrigeration  tariflTs  for  two  years  a 
rule  providing  that  no  charge  over  the  regular  refrigeration  rate  will  be 
made  on  cars  iced  before  loading  at  regular  icing  stations  in  Oalifomla 
and  Arisona  and  set  for  loading  inside  switching  limits  at  such  points. 

Levy  Mayer  and  Frank  James  for  complainant 
Robert  Dunlap  and  T.  J.  Norton  for  defendants. 

Report  of  the  Commission. 

Lane,  Commissioner: 

ComplainaiAt  seeks  to  recover  reparation  for  the  collection  of 
alleged  unreasonable  refrigeration  charges  on  some  161  carloads  of 
citrus  fruit  moving  from  Los  Angeles,  CaL,  to  various  eastern  points 
during  May,  June,  and  July,  1907.  At  the  time  of  shipment  de- 
fendants' refrigeration  tariff  contained  the  following  provision : 

(a)  When  empty  cars  are  ordered  to  loading  iwlnts  under  ice,  an  additional 
charge  of  $15  per  car  will  be  ndded  to  the  above  rate. 

As  indicated  this  charge  of  $15  per  car  was  exacted  in  addition  to 
the  regular  refrigeration  charges  for  the  through  movement. 

It  appears  that  this  charge  was  intended  to  apply  on  cars  placed 
for  loading  at  so-called  "  outside  loading  stations,"  for  such  cars 
must  not  only  be  iced  before  loading  but,  after  loading  is  completed, 
must  be  hauled  to  an  icing  station  and  reiced  before  the  eastward 
movement  is  begun.  In  the  case  of  shipments  such  as  those  giving  rise 
to  this  complaint  second  icing  is  unnecessarj' ;  cars  are  placed  under 
ice  at  the  icing  station,  loaded  with  precooled  fruit,  and  immediately 
forwarded  without  additional  refrigeration  service.  Defendants 
admit  bv  their  answer  that  it  was  not  their  intention  to  exact  the 
additional  charge  under  the  circumstances  surrounding  these  ship- 
ments. 
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Effective  May  28,  1908,  the  refrigeration  tariff  was  amended  by 
adding  the  following  note: 

Cars  iced  before  loading  at  regular  icing  stations  in  California  and  Arizona, 
and  set  for  loading  inside  switching  limits  at  such  points,  are  not  included  under 
the  rule.  No  charge  over  the  regular  refrigeration  rate  will  be  made  on  such 
cars. 

Under  the  tariff  as  now  amended,  therefore,  the  additional  re- 
frigeration charge  of  $15  per  car  would  not  be  exacted  under  circum- 
stances similar  to  those  set  forth  in  this  complaint. 

Defendants  concede  the  justice  of  the  complaint  and  stipulate  that 
the  case  may  be  determined  upon  the  pleadings. 

We  find  that  the  additional  refrigeration  charge  of  $15  per  car 
as  collected  by  defendants  on  these  shipments  was  unjust  and  un- 
i-easonable,  and  that  complainant  is  lawfully  entitled  to  the  refund 
of  the  charges  so  collected.  An  order  will  be  issued  requiring  de- 
fendants to  maintain  in  their  refrigeration  tariffs  for  a  period  of  not 
less  than  two  years  a  rule  providing  that  no  charge  over^  the  regular 
refrigeration  rate  will  be  made  on  cars  iced  before  loading  at  regular 
icing  stations  in  California  and  Arizona  and  set  for  loading  inside 
switching  limits  at  such  points.     Reparation  will  be  awarded  upon 

presentation  of  evidence  of  the  payment  of  charges. 
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No.  2288. 

FAKMERS'  COOPERATIVE  &  EDUCATIONAL  UNION 

v. 

GREAT  NORTHERN  RAILWAY  COMPANY  ET  AL. 


No,  2562. 
ASTORIA  CHAMBER  OF  COMMERCE 

SAME. 


Buhmiited  December  2,  1909,    Decided  January  4,  19t0. 


The  Commission  is  asked  to  establish  Joint  through  rates  on  grain  and  grain 
products  from  producing  points  in  Washington,  Oregon,  and  Idaho  to 
Astoria,  Oreg.,  the  same  as  the  rates  to  Portland,  Oreg.,  and  Seattle  and 
Tacoma,  Wash. ;  Held,  That  the  fact  that  defendants  have  provided  them- 
selves with  tracks,  warehouses,  wharves,  etc.,  for  handling  export  grain 
at  Portland,  Seattle,  and  Tacoma  does  not  impose  upon  them  the  obligation 
of  duplicating  those  facilities  at  Astoria ;  Held,  further.  That  defendants' 
rates  ou  grain  and  grain  products  from  points  in  Washington  and  Idaho 
to  Astoria  are  unreasonable  per  se,  and  that  rates  shall  l>e  established 
to  Astoria  not  more  than  4^  cents  per  100  pounds  higher  than  the  rates  to 
Portland. 

Frederick  H.  Murray  for  complainants. 

F.  F.  Brovm  and  F,  G,  Dorety  for  Great  Northern  Railway  Com- 
pany. 

Charles  H.  Cary  and  James  B,  Kerr  for  Spokane,  Portland  A 
Seattle  Railway  Company  and  Astoria  &  Columbia  River  Rail- 
road Company. 

W.  W,  Cotton  for  Oregon  Railroad  &  Navigation  Company. 

George  T.  Reid  for  Northern  Pacific  Railway  Company. 

/.  C.  Flanders  for  Portland  Chamber  of  Conmierce,  Intervener. 

Report  of  the  CoMMisaioN. 

Clabk,  Commissioner: 

These  complaints  involve  the  same  question,  were  considered  to- 
gether in  hearing  and  in  briefe,  and  will  be  disposed  of  in  one  report 
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Astoria,  Oreg.,  a  city  of  15,000  population,  is  located  on  the  Colum- 
bia River  near  its  mouth,  about  10  miles  from  the  ocean.  Portland, 
Oreg.,  with  a  population  estimated  at  from  250,000  to  300,000,  is 
located  on  the  Willamette  River  near  its  confluence  with  the  Columbia 
River,  is  at  the  head  of  navigation  of  these  rivers  so  far  as  seagoing 
vessels  are  concerned,  and  is  about  100  miles  eastward  from  Astoria. 

On  commodities  generally,  shipped  to  or  from  points  lying  eastward 
of  a  line  drawn,  roughly  speaking,  from  Winnipeg  to  Denver,  Astoria 
is  granted  the  same  rates  that  apply  to  the  so-called  North  Pacific 
coast  terminals,  Portland,  Oreg.,  and  Seattle  and  Tacoma,  Wash. 

In  the  states  of  Washington,  Oregon,  and  Idaho  there  are  impor- 
tant grain-growing  sections  principally  devoted  to  raising  wheat. 
The  crop  for  the  present  year  is  estimated  in  the  record  as  60,000,000 
bushels,  this  being  divided,  33,000,000  bushels  for  Washington,  15,000,- 
000  bushels  for  Oregon,  and  11,500,000  bushels  for  Idaho. 

This  wheat  belt  is  pierced  by  numerous  lines  of  the  Great  Northern, 
Northern  Pacific,  Spokane,  Portland  &  Seattle,  and  Oregon  Rail- 
road &  Navigation  Company  systems.  Many  important  shipping 
points  are  reached  by  two  or  more  of  these  lines. 

The  western  terminus  of  the  Oregon  Railroad  &  Navigation  Com- 
pany is  at  Portland,  Oreg.;  that  of  the  Great  Northern  at  Seattle, 
Wash. ;  while  the  Northern  Pacific  reaches  Seattle  and  Tacoma  and 
has  a  line  from  thence  south  to  Portland.  The  Spokane,  Portland  & 
Seattle  Railway,  recently  constructed,  has  a  direct  line  from  Spokane, 
where  it  connects  with  both  the  Northern  Pacific  and  Great  Northern, 
to  Portland.  This  line  is  in  direct  competition  with  the  Oregon  Rail- 
road &  Navigation  Company's  line  from  Spokane  to  Portland.  The 
Astoria  &  Columbia  River  Railroad  extends  from  Portland  100  miles 
to  Astoria.  Its  stock  is  owned  by  the  Spokane,  Portland  &  Seattle 
Railway,  the  stock  of  which  in  turn  is  owned  jointly  by  the  Northern 
Pacific  and  Great  Northern  railways. 

From  all  competitive  points  in  the  wheat  belt,  and  from  certain 
zones  therein  in  which  the  rates  are  blanketed,  the  rates  on  grain  are 
the  same  to  Portland,  Seattle,  and  Tacoma,  froQi  each  of  which  places 
wheat  is  exported.  The  rates  to  Astoria  are  made  by  adding  to  the 
rate  to  Portland  the  Astoria  &  Columbia  River  Railroad's  rate  of  10 
cents  per  100  pounds. 

Complainant  in  case  No.  2288  is  an  association  of  farmers,  who 
have  undertaken,  through  a  cooperative  plan,  to  market  their  own 
grain.  The  union  owns  about  120  wheat  warehouses,  scattered 
throughout  the  wheat  belt,  and  it  is  declared  to  be  its  purpose  and 
intent  to  secure  still  more,  until  it  is  in  a  position  to  thus  handle 
substantially  all  of  the  products  of  its  members.  It  asserts  the  belief 
that  if  given  the  same  rate  to  Astoria  as  to  Portland  it  could  secure 
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cheaper  transportation  rates  to  the  final  destinations  in  foreign  coun- 
tries and  so  benefit  its  members.  Complainant  in  case  No.  2562  is 
an  association  of  the  men  in  business  and  commercial  enterprises  at 
Astoria. 

It  is  alleged  that  the  rates  on  grain,  grain  products,  hay,  and  other 
farm  products  to  Astoria  are  unreasonable,  relatively  and  per  se^  and 
that  the  present  adjustment  is  unduly  preferential  against  Astoria 
and  in  favor  of  Portland,  Seattle,  and  Tacoma.  The  Commission 
is  asked  to  establish  joint  through  rates  from  points  of  origin  in  the 
wheat  belt  to  Astoria  the  same  as  to  Tacoma,  Seattle,  and  Portland. 

Joint  through  rates  from  the  grain  belt  are  now  in  force  to  Everett 
and  Bellingham,  on  Puget  Sound.  The  rates  on  grain  to  Belling- 
ham  are  2^  cents  per  100  pounds  above  the  rates  to  Seattle,  Tacoma, 
and  Portland.  The  rates  to  Everett  are  the  same  as  to  Seattle,  Ta- 
coma, and  Portland.  Grain  reaching  Seattle  via  the  Great  Northern 
must  pass  through  Everett. 

The  distances  via  direct  lines  from  the  parts  of  the  wheat-growing 
sections  to  Seattle  and  to  Astoria  do  not  differ  greatly.  The  dis- 
tance to  Astoria,  however,  is  somewhat  greater  in  practically  every 
instance.  The  direct  lines  of  the  Northern  Pacific  and  the  Great 
Northern  to  Seattle  and  Tacoma  are  across  the  Cascade  Mountains. 
They  have  a  longer  low-grade  route  by  using  the  Spokane,  Portland 
&  Seattle  to  Vancouver,  Wash.,  and  the  Northern  Pacific  thence 
to  Tacoma  and  Seattle.  The  direct  route  to  Astoria  is  down  and 
along  the  Snake  and  Columbia  rivers.  No  railroad  reaches  Astoria 
except  the  Astoria  &  Columbia  River  Railroad,  and  no  grain  could 
reach  that  point  all-rail  except  by  passing  through  Portland.  The 
Ore^n  Railroad  &  Navigation  Company  has  no  line  to  Tacoma  or 
to  Seattle,  although  it  is  understood  that  arrangements  are  about  per- 
fected for  it  to  reach  those  points  over  joint  track  arrangements  with 
the  Northern  Pacific. 

Grain  was  exported  from  Portland  before  any  railroad  was  con- 
structed to  that  point.  The  Oregon  Railroad  &  Navigation  was 
the  first  line  from  the  wheat  belt  to  Portland  and  the  first  through 
line  from  the  east.  Prior  to  1887  the  Northern  Pacific  had  its  line 
from  the  east  through  Spokane  to  a  connection  with  the  Oregon 
Railroad  &  Navigation  at  Wallula  Junction.  In  that  year  its  line 
over  the  Cascade  Mountains  to  Tacoma  was  completed.  In  1893 
the  Great  Northern  completed  its  line  to  Seattle.  The  Northern 
Pacific  and  the  Great  Northern  desired  to  build  up  ports  and  com- 
mercial centers  at  Tacoma  and  Seattle,  and  they  established  at 
those  points  the  same  rates  that  were  applicable  to  Portland.  The 
Ast(»ia  &  Columbia  River  road  was  completed  about  1890,  and  it 
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is  therefore  seen  that  Portland  was  an  important  grain-exporting 
port  before  any  railroad  reached  Astoria. 

The  business  portion  of  the  city  of  Astoria  is  largely  built  on 
piling.  Much  testimony  was  offered  as  to  available  room  for  suitable 
facilities  for  an  export  port,  from  which  it  appears  that  trackage 
room  would  not  be  available  immediately  at  Astoria,  but  that  a 
reasonable  amount  would  be  available  between  Astoria  and  the  ocean 
on  what  is  commonly  termed  Warrenton  Peninsula.  A  large  portion 
of  the  present  main  track  and  sidings  of  the  Astoria  &  Columbia 
River  Railroad  in  Astoria  rests  on  piling. 

The  Oregon  Railroad  &  Navigation,  the  Northern  Pacific,  the 
Great  Northern,  and  the  Spokane,  Portland  &  Seattle  roads  have 
their  respective  tracks,  warehouses,  and  wharves  at  Portland,  Seattle, 
and  Tacoma  for  the  purpose  of  handling  this  export  grain.  The 
warehouses  are  either  owned  by  grain  exporters  or  are  owned  by 
the  railroads  and  leased  to  such  exporters.  Such  facilities  are  not 
available  at  Astoria,  and  if  4he  defendants  were  to  arrange  to  haul 
large  quantities  of  export  grain  to  Astoria  it  would  be  necessary 
to  construct  tracks,  warehouses,  wharves,  and  other  necessary  facili- 
ties for  handling  it. 

The  grain  rates  from  producing  points  in  Washington  to  Seattle 
and  Tacoma  were,  until  June,  1909,  fixed  by  statute  of  the  state  of 
Washington,  and  are  now  subject  to  regulation  by  the  Washington 
state  commission.  In  fact,  important  reductions  therein  have  but 
recently  been  made  in  accordance  with  the  order  of  that  commis- 
sion. Necessarily,  if  the  Oregon  Railroad  &  Navigation  Company 
desires  to  participate  in  hauling  grain  from  producing  points  in 
Washington  to  a  port  for  export  it  must  make  as  low  rates  to  Port- 
land as  are  fixed  by  the  state  of  Washington  to  Seattle  or  Tacoma. 
The  rates  from  producing  points  in  Oregon  to  Portland  are  in  con- 
trol of  the  Oregon  commission  and  have  recently  been  reduced.  If 
the  Northern  Pacific  and  Great  Northern  desire  to  haul  grain  from 
producing  points  in  Oregon  to  a  port  for  export  they  must  make  as 
low  rates  to  Seattle  or  Tacoma  as  the  state  of  Oregon  makes  to  Port- 
land. All  of  the  grain  raised  in  Washington  could  be  taken  to 
Seattle  or  Tacoma,  and  all  of  the  grain  raised  in  Oregon  could  be 
taken  to  Portland  without  interstate  movement. 

It  was  alleged  in  complaint  that  the  railroads  unduly  favored 
Portland  against  Astoria  by  paying  the  towage  and  pilotage  on 
grain  vessels  between  Astoria  and  Portland.  It  was,  however,  shown 
at  the  hearing  that  while  some  such  practice  had  obtained  in  years 
gone  by,  none  such  now  exists. 

The  principal  witness  for  complainant  in  case  No.  2288  was  of 
opinion  that  in  order  to  export  grain  from  Portland  it  was  necessary 
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for  a  vessel  to  partly  load  at  Portland  and  for  part  of  her  cargo  to 
be  taken  to  Astoria  on  lighters  and  be  there  taken  on  board.  The 
record,  however,  shows  that  that  practice  was  discontinued  years  ago, 
and  that  any  vessel  which  can  load  at  Astoria  can  load  to  the  same 
depth  at  Portland. 

Intervener,  the  city  of  Portland,  has  done  much  to  improve  navi- 
gation on  the  Columbia  River.  A  municipal  corporation  known  as 
the  Port  of  Portland  has  been  established  by  law.  It  has  power  to 
levy  taxes  upon  the  property  in  a  large  portion  of  Multnomah 
County,  Oreg.,  which  district  embraces  all  of  the  city  of  Portland, 
for  the  purpose  of  deepening  the  river  and  operating  pilotage  and 
towage  service  between  Portland  and  the  sea,  and  for  certain  other 
purposes.  Through  this  means  the  city  of  Portland  has  expended 
some  $2,000,000  in  improving  the  conditions  of  navigation  between 
Portland  and  Astoria. 

It  is  shown  that  steamship  charter  rates  from  Portland  and  from 
Astoria  to  foreign  ports  are  and  for  a  long  time  have  been  the  same. 
There  is  no  evidence  that  grain  would  be  taken  by  vessel  from  Astoria 
cheaper  than  from  Portland,  except  one  hearsay  statement  that  a 
certain  vessel  owner  had  said  that  he  would  be  willing  to  take  it  at  a 
somewhat  lower  figure.  It  is  shown  that  between  1903  and  1907  a 
differential  existed  on  sailing  vessels  in  favor  of  the  Puget  Sound 
ports  as  against  Portland,  which  was  principally  because  of  the  com- 
pulsory pilotage  over  the  bar  at  the  mouth  of  the  Columbia  River 
and  the  cost  of  discharging  ballast  in  the  river,  where  it  must  be  taken 
from  the  ship  in  lighters,  whereas  on  the  Sound  the  water  is  so  deep 
that  vessels  are  permitted  to  dump  ballast  from  the  ship's  side.  The 
compulsory  pilotage  has  been  abolished,  and  the  commercial  interests 
at  Portland  pay  the  cost  of  hauling  the  ballast  from  the  ship's  side. 
The  differential  therefore  no  longer  exists.  But  while  these  condi- 
tions did  exist  they  operated  against  Astoria  the  same  as  against 
Portland. 

It  is  alleged  in  complaint  that  by  virtue  of  its  location  the  city  of 
Astoria  is  entitled  to  the  same  rate  adjustment  that  is  given  to  the 
other  so-called  Pacific  Coa?t  terminal  cities.  Does  the  fact  that 
defendants  Great  Northern,  Xorthem  Pacific,  Spokane,  Portland  & 
Seattle,  and  Oregon  Railroad  Sl  Xavigration  companies  have,  under  the 
circumstances  recited,  established  arrangements  for  exporting  grain 
at  Portland,  Seattle,  and  Tacoma  impose  upon  them  the  obligation 
of  duplicating  such  facilities  at  Astoria  ?  If  so,  would  not  the  obliga- 
tion also  extend  to  any  other  point  on  the  Columbia  River  between 
Portland  and  the  sea,  and  to  any  point  on  Puget  Sound  between 
Blaine  and  Olympia?    We  do  not  think  such  obligation  rests  upon 
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these  defendants  or  that  we  can  reasonably  or  lawfully  impose  it 
upon  them. 

In  Commercial  Club  of  Santa  Barbara  v.  Southern  Pacific  Co.^ 
12  I.  C.  C.  Rep.,  495,  in  discussing  the  fact  that  ocean-going  vessels 
did  not  take  and  discharge  cargoes  at  Santa  Barbara,  it  was  said : 

Whatever  the  cause,  it  is  undisputed  on  the  record  that  eastern  traffic  des- 
tined to  Santa  Barbara  and  coming  by  boat  Is  either  unloaded  at  San  Diego  or 
at  San  Francisco,  and  thence  transshipped  either  by  rail  or  water  carrier. 
There  is  therefore  no  real,  potential,  compelling  competition  between  the  trans- 
continental rail  carriers  and  those  carrying  similar  traffic  by  water  which 
affects  directly  the  rail  rates  obtaining  at  Santa  Barbara. 

Again,  in  the  same  case,  it  was  said : 

While,  therefore,  such  conditions  do  not  obtain  at  Santa  Bartmra  as  would 
Justify  this  Commission  in  requiring  the  installation  of  terminal  rates  based 
upon  the  existence  of  actual  water  competition,  she  is  not  without  the  ad- 
vantage of  her  proximity  to  points  where  such  rates  do  obtain,  and  her  position 
upon  the  ocean  directly  and  beneficially  affects  the  rail  rates  which  she  secures. 

These  suggestions  apply  with  equal  force  in  the  instant  cases. 

The  rates  on  grain,  grain  products,  hay,  etc.,  from  the  grain  fields 
to  Astoria  are  complained  of  as  unreasonable  j>eT  Be.  They  are,  as 
has  been  seen,  made  in  combination  on  Portland.  The  issue  pre- 
sented by  complainants  and  tried  in  these  cases  was  that  of  rates 
on  grain  and  grain  products.  No  allegation  is  made  that  the  rates 
from  the  grain  fields  to  Portland  are  unreasonable,  but  emphasis  is 
laid  upon  the  alleged  unreasonableness  of  the  addition  of  10  cents 
per  100  pounds  for  the  additional  haul  from  Portland  to  Astoria,  a 
distance  of  100  miles.  Comparisons  are  made  with  the  rates  of  de- 
fendants for  hauling  grain  like  distances  between  other  points  on 
their  lines  in  Washington,  Idaho,  and  Oregon,  and  also  with  the 
addition  of  2J  cents  to  the  Seattle  rate  to  make  the  rate  to  Belling- 
ham.  It  appears  that  2 J  cents  also  is  added  to  the  Seattle  rate 
to  make  the  rate  to  Sumas,  Wash.  The  Great  Northern,  as  has 
been  seen,  must  haul  grain  to  Seattle  through  Everett,  and  it  must 
also  haul  it  through  Everett  to  Bellingham.  The  distance  from 
Everett  to  Bellingham  is  about  30  miles  greater  than  from  Everett 
to  Seattle.  Sumas  is  about  23  miles  beyond  Bellingham.  The  North- 
ern Pacific  hauls  grain  to  either  Tacoma  or  Seattle  through  Auburn 
Junction;  and  if  it  hauls  any  to  Everett,  Bellingham,  or  Sumas  it 
must  necessarily  do  so  at  the  rate  fixed  by  the  shorter  line. 

Complainant  argues  that  inasmuch  as  the  Northern  Pacific  and 
Great  Northern  own  the  stock  of  the  Spokane,  Portland  &  Seattle 
Railway,  which  latter  owns  the  stock  of  the  Astoria  &  Columbia 
River  Railroad,  the  entire  line  to  Astoria  in  fact  and  effect  is  and 
should  be  treated  as  a  ccmtinuous  line  of  the  Northern  Pacific  and  the 
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Great  Northern.    We  are  not  able  to  accept  the  full  measure  of  this 

contention.     In  Interstate  Commerce  Com/mission  v.  Stickney  and 

Smithy  receivers^  decided  November  29,  1909,  the  Supreme  Court  of 

the  United  States  said: 

The  Union  Stock  Yards  Ck)mpany  is  an  independent  corporation  and  the 
fact,  if  it  be  a  fact,  tliat  most  or  even  all  of  its  stock  is  owned  by  the  seTeral 
railroad  companies  entering  into  Chicago  does  not  make  its  lines  or  property 
part  of  the  lines  or  property  of  the  separate  railroad  companies. 

In  making  the  through  rates  from  the  grain  fields  to  Astoria, 
defendants  add  to  the  rate  to  Portland  for  the  additional  haul  of 
100  miles  to  Astoria,  10  cents  per  100  pounds.  That  is  equivalent  to 
$2  per  ton  or  2  cents  per  ton  per  mile — an  abnormal  rate  for  the 
transportation  of  grain,  abnormally  high  as  compared  with  defend- 
ants' rates  for  like  service  elsewhere,  and  its  use  in  constructing  rates 
on  through  shipments  results  in  unreasonable  rates  from  the  grain 
fields  to  Astoria. 

A  full  hearing  has  been  had  in  these  causes,  and  upon  a  full  con- 
sideration of  the  testimony  and  the  record  we  are  of  the  opinion  that 
defendants'  present  rates  on  grain  and  grain  products  from  points 
on  their  lines  in  Washington  and  Idaho  to  Astoria,  Oreg.,  are  unrea- 
sonably high,  and  that  they  are  unreasonably  high  because  of  the 
addition  of  10  cents  per  100  pounds  as  a  part  of  the  through  rate  for 
the  haul  .from  Portland  to  Astoria.  We  are  further  of  the  opinion 
that  defendants  should  be  required  to  establish  rates  on  through  ship- 
ments of  grain  and  grain  products  from  said  points  of  origin  in  the 
states  of  Idaho  and  Washington  to  Astoria,  Oreg.,  not  more  than 
4i  cents  per  100  pounds  higher  than  the  rates  contemporaneously  in 
force  from  the  san^e  points  to  Portland,  Oreg.  Our  order  will  not 
specifically  require  the  establishment  of  joint  through  rates  to  Astoria. 
We  have  made  it  clear  where  the  unreasonableness  in  the  existing 
rates  lies.  We  leave  it  to  defendants  to  establish  the  rates  herein 
prescribed  by  adopting  joint  through  rates  to  Astoria,  by  establishing 
proportional  rates,  applicable  to  the  through  interstate  movement, 
from  Portland  to  Astoria,  or  in  such  other  way  as  may  properly 
effect  the  change  required.  If,  however,  defendants  are  unable  to 
agree  upon  the  manner  of  constructing  the  rates  herein  ordered,  or 
upon  the  divisions  of  such  rates,  the  Commission  will  enter  such 
supplementary  order  as  may  be  necessary. 

An  order  in  conformity  with  these  views  will  be  entered. 
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Nos.  1514  and  1523. 

OTTUMWA  COMMERCIAL  ASSOCIATION 

v. 

CfflCAQO,  BURLINGTON  &  QUINCY  RAILROAD  COMPANY 

ET  AL. 


SubmiUed  March  13, 1909,    Decided  January  4, 1910. 


1.  The  through  charges  under  the  claaa  rates  from  points  east  of  the  Indiana-Illinois 

state  line  to  Ottumwa,  in  the  state  of  Iowa,  found  to  he  unreasonable  and 
excessive;  it  is  also  found  that  the  through  charges  are  unreasonable  and 
excessive  because  of  the  excessive  proportional  class  rates  applicable  from 
the  Mississippi  River  crossings  of  the  defendants  on  through  movements  to 
destination.  Defendants  are  therefore  required  to  reduce  the  latter  rates 
for  the  future. 

2.  GreaUr  De$  Moine$  CommitUe  v.  C,  R.  L  A  P.  By,  Co.,  17  I.  C.  C.  Rep.,  pp. 

54  and  57,  cited  and  followed. 

Guernsey,  Parker  &  Miller  for  complainant. 

Cheeter  M.  Dawes  and  Hale  Holden  for  Chicago,  Burlington  & 
Quincy  Railroad  Company. 

E.  B.  Peirce  for  Chicago,  Rock  Island  &  Pacific  Railway  Company. 

William  EUis  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 

IF.  C.  Maxwell  and  N.  S.  Brown  for  Wabash  Railroad  Company. 

Hazen  /.  Sawyer  for  Manufacturers  &  Shippers  Association  of  Keo- 
kuk, Intervener. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

In  the  first  of  these  two  proceedings  is  attacked  the  reasonableness 
of  the  defendants'  proportional  rates  from  their  respective  Missis- 
sippi River  crossings  to  Ottumwa,  in  the  state  of  Iowa,  applicable 
on  through  traffic  originating  at  points  east  of  the  Indiana-Illinois 
state  line.  The  rates  involved  in  the  second  complaint  are  the 
through  class  rates  from  Chicago  to  Ottumwa.  Besides  the  class 
rates  mentioned,  certain  commodity  rates  are  also  brought  in  issue. 
We  do  not,  however,  deem  it  necessary  to  discuss  the  latter  rates  in 
this  report,  but  shall  look  to  the  carriers  to  adjust  them  in  general 
harmony  with  the  findings  hereinafter  made.  The  two  complaints  were 
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consolidated  and  heard  as  one  proceeding.  The  issues  raised  are  sub- 
stantially the  same  as  those  presented  in  docket  Nos.  1231,  1289,  and 
1285  (Greater  Des  Moines  Committee ,  v.  C,  R.  L  &  P.  Ry,  Co.^ 
ante,  pp.  54  and  57),  the  principal  difference  being  that  Des  Moines 
is  the  point  of  destination  in  the  cases  just  referred  to,  while  in  this 
proceeding  Ottumwa  is  the  destination.  The  disposition  made  of 
those  cases  seems  logically  to  require  findings  and  an  order  here 
along  the  same  general  lines.  ■ 

The  proportional  rates  of  the  defendant  carriers  applicable  on 
this  through  traffic  from  the  east  are  as  follows: 

Proportional  rates  to  Ottumwa. 


irom— 


Class. 


1. 


Centi. 

New  York  (Group  1) 32     1 

Byracuse  (Group  2) 30     ' 

Pittsburg  (Group  3) 36.6 

Columbus j( Group  4) 36 

Btfinaw  (Group  6) 30     i 

Detroit  (Group  6) 32 

Grand  Rapids  (Group  7) 32 

Indianapolis  ((ironp  8) 87     i 

If unde  (Group  9) 32 

Clndnnati  (Group  10) 87 

1  I 


CerUt. 
27.6 
26.6 
30.6 
31 

26.6 
29.6 
29.6 
33.6 
29.6 
84.6 


3. 


CettU. 
22.  b 

I  21.6 
26 
26.6 
21.6 
24.6 
24.6 

;  27.6 
24.6 
27.6 


4. 


CettU. 
17 
16 
18.6 
19.6 
16 
19 
19 
21 

18.6 
21 


A. 


B. 


C. 


D. 


Centi. 
12 

11.6 
11 
11 

10.6 
13 
18 
13 
12 
14 




_ 

Cenu}cefat.  CenU^Centa} 

13        11.6 

ia6      9.6' 

12        11.6 

ia6 

9.6  , 

14        12.6 

11.6 

ia6 

14.6 

18.6 

12.6     11 

12 

ia6 

9.6      S 

14         13 

13 

U 

14        13 

13 

10 

16.6     14 

U 

11 

13.6     13 

11 

10 

16 

16 

1 

U 

11 

8 

8.5 

8.5 


10 


Upon  the  evidence  and  on  the  general  basis  of  the  conclusions 
reached  in  the  Greater  Des  Moines  cases  we  find  that  the  combina- 
tion through  class  rates  from  points  east  of  the  Indiana-Illinois  state 
line  to  Ottumwa,  in  the  state  of  Iowa,  are  unreasonable  and  excessive, 
and  that  this  unreasonableness  exists  in  the  aforesaid  proportional  rates 
applying  on  the  portion  of  the  haul  west  of  the  Mississippi  River. 
We  further  find  that  for  the  future  reasonable  proportional  rates  from 
the  respective  Mississippi  River  crossings  of  the  defendants  to  Ottumwa, 
applicable  on  through  traffic  from  the  territory  in  question,  will  not 
exceed  the  amounts  set  forth  in  the  following  table : 


Group  No. 


2 1  Including 
8  (including 
4  (including 
6  (including 

6  (including 

7  (including 

8  (including 

9  (including 
10  (including 


Class. 


New  York).... 

Sjracuae) 

PltUburg) 

Columbus}.... 

Saginaw) 

Detroit). 

Grand  Rapids) 
Indianapolis).. 

Munde) 

Cincinnati).... 


1. 


OenU.  CnU$.  CenU.  Cent* 


B. 


28  , 

28 
28 

»24 
28 


24 


27 
23 

26  : 
26  I 

S* 

30 


19J 

10 

22 

22* 

10 

2U 

2lJ 

24 

21* 

24 


16 

14 

16 

17 

14 

1 

1 

1 

16 

m 


Genu. 
10  j 

? 

11 
11 
10 
13 


I 


OenU.  dents. 

lUj  10 

10  >  10 

12  •  11 

12  12 

10  :  f 

U  114 

12  I  11 
13)  13 

13  ,  10 

14  13 


C. 


• 

9 
10 
11 

84 
10 

I? 
.? 


7  I 


7 

7 
9 
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The  complainant's  prayer  for  the  establishment  of  joint  through 
rates  from  the  points  of  origin  involved  to  Ottumwa  will  be  denied. 

In  complaint  No.  1523  the  through  class  rates  from  Chicago  to 
Ottumwa  are  attacked  as  unreasonable,  not  as  compared  with  the 
rates  to  Minneapolis  and  St.  Paul,  as  was  the  case  in  docket  No.  1285, 
referred  to  above,  but  as  compared  with  the  present  class  rates  from 
Chicago  to  Burlington,  and  as  compared  with  the  rates  previously 
in  effect  to  Ottumwa.  The  rates  attacked  in  this  complaint  are  as 
follows: 

C    D    E 


Class.... 

1 

2 

3      4      5      A     B 

Rates.... 

61 

50 

36    26    21     26    21 

17     15    12 

On  the  record,  and  with  due  regard  for  the  rates  established  by 
order  of  the  Commission  from  Chicago  to  Des  Moines  in  the  com- 
plaint just  mentioned,  we  find  that  the  first  and  second  class  rates 
from  Chicago  to  Ottumwa  are  excessive  and  unreasonable,  and  for 
the  future  should  not  exceed  56  cents  and  46  cents,  respectively. 

An  order  will  be  entered  in  accordance  with  these  findings. 
17  I.C.C.Bei». 
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No.  2344. 
WHITE  BKOTHEKS 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAH^WAY  COMPANY 

ET  AL. 


SubnUtted  May  11,  1909.    Decided  Janvary  10, 1910. 


Defendants'  charge  of  86  cents  per  100  poonds  fdr  the  tranaportatioo  ot  one 
carload  of  hardwood  lumber  from  Black  Bods,  Ark.,  to  San  Frandaco,  OaL, 
fomid  unreasonable  to  the  extent  that  it  exceeded  75  cents,  and  complainant 
awarded  reparation. 

Lester  G.  Burnett  and  /.  0.  Bracken  for  complainant. 

T.  J.  Norton^  E.  W.  Camp^  and  E.  B.  Peirce  for  defendants. 

Report  of  the  Commission. 

Clements,  Commissioner: 

This  is  a  complaint  that  the  charge  by  defendants  of  85  c^its  per 
100  pounds  for  the  transportation  of  a  carload  of  hardwood  lumber 
from  Black  Rock,  Ark.,  to  San  Francisco,  Cal.,  was  unreasonable  to 
the  extent  that  it  exceeded  75  cents.    Reparation  is  asked. 

We  find  that  complainant  on  March  26,  1908,  shipped  from  Black 
Rock  to  San  Francisco  via  the  lines  of  the  St.  Louis  &  San  Francisco 
Railroad  Company  and  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany a  carload  of  hardwood  lumber,  weighing  52,880  pounds,  for  the 
transportation  of  which  85  cents  per  100  pounds,  amounting  to  $449.47, 
was  charged  and  collected  by  the  carriers  from  the  complainant. 

It  appears  that  the  shipment  was  made  from  Clover  Bend,  Ark., 
to  Black  Rock  via  a  boat  line  not  a  party  to  the  through  rate.  On 
the  billing  submitted  in  evidence  it  does  not  appear  what  the  charges 
of  the  boat  line  were,  but  the  shipment  was  received  by  the  defendant, 
the  Frisco,  at  Black  Rock,  and  the  full  and  regularly  established 
rate  of  the  defendants  from  that  point  to  destination  was  charged 
and  collected,  as  above  stated. 
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The  questions  here  involved  are  identical  in  all  respects  with  those 
involved  in  a  number  of  similar  complaints  disposed  of  by  the  report 
and  order  of  the  Commission  in  the  case  of  /.  C.  Kindelon^  doing 
business  under  the  name  of  the  Standard  Hardwood  Lumber  Comr- 
panyj  y.  So.  Pac.  Co.^  17  I.  C.  C.  Kep.,  251.  The  facts  bearing  upon 
the  question  of  the  reasonableness  of  the  rate  complained  of  in  this 
case  and  our  conclusions  thereon  are  the  same  as  found  and  stated 
in  that  case. 

We  are  of  opinion  and  find  that  the  charge  of  85  cents  per  100 
pounds  was  unreasonable  to  the  extent  that  it  exceeded  75  cents  and 
that  complainant  is  entitled  to  reparation  from  the  defendants  in  the 
sum  of  $52,889  with  interest 

An  order  will  be  entered  accordingly. 
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No.  1899. 
BAILEOAD  COMMISSION  OF  TENNESSEE 

V. 

ANN  ARBOR  RAILROAD  COMPANY  ET  AL. 


SubmitUd  December  9,  1909.    Decided  January  4y  1910. 


Coyington,  Brownsville,  and  Jackson,  in  Tennesne,  are  sitaated  upon  a  line  drawn 
east  from  the  MiaaiaBippi  Biver,  Covington  16  milea  from  the  river,  BrownaviDe 
20  milee  eaat  of  Covington,  and  Jackson  25  rnOea  eaat  of  Brownsville;  the  present 
rate  on  compreeeed  cotton  to  New  England  mills  is  60}  cents  from  Covington, 
60}  cents  from  Brownsville,  and  70  cents  from  Jackson;  opon  oom|^aint  that  this 
adjustment  of  rates  is  an  nnjost  discrimination  against  Jackson;  Hdd^  That, 
looking  at  the  entire  sitoation,  the  present  adjustment  of  rates  between  Browns- 
ville and  Jackson  ondoly  discriminates  against  Jackson,  and  that  the  rate  to  New 
England  destinations  from  Jackson  ought  not  to  exceed  that  from  Brownsville  bj 
more  than  5  cents  per  100  poonds. 

B.  A.  Erdoe^  Harvey  Hannah^  W.  A,  Ouild^  and  FonvilU  cfe  Holland 
for  complainant. 

Sidney  F.  Andrews  and  Ed.  Baxter  for  Atlantic  Coast  Line  Railroad 
Company;  Geor^a  Railroad;  Illinois  Central  Railroad  Company; 
Nashville,  Chattanooga  &  St  Loais  Railway;  Norfolk  &  Western 
Railway  Company;  Ocean  Steamship  Company  of  Savannah;  Old 
Dominion  Steamship  Company;  Seaboard  Air  Line  Railway,  and 
Receivers  thereof;  Southern  Railway  Company;  Richmond,  Freder- 
icksburg &  Potomac  Railroad  Company;  and  Mobile  &  Ohio  Railroad 
Company. 

TT.  G.  Bearing  and  W,  A.  Northcutt  for  Louisville  &  Nashville 
Railroad  Company. 

Sidntnj  F.  Andrews  and  E.  G.  Buckland  for  Central  New  England 
Railroad  Company;  Hartford  &  New  York  Transportation  Company; 
New  York,  New  Haven  &  Hartford  Railroad  Company;  and  New 
England  Navigation  Comjwny. 

S.  R.  Prime  for  Mobile  &  Ohio  Railroad  Company. 

Rei>ort  of  the  Commission. 

Pbouty ,  6V/m  in  Ims  iorwr  : 

Covington,  Brownsville,  and  Jackson,  all  in  the  state  of  Tennessee, 
are  situated  upon  a  line  drawn  east  from  the  Mississippi  River. 
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Covington  is  about  16  miles  from  the  river,  Brownsville  20  miles  east 
of  Covington,  and  Jackson  25  miles  east  of  Brownsville.  The  region 
surrounding  these  three  towns  b  a  cotton-producing  country,  and  a 
cotton  compress  is  located  at  each  one  of  these  three  points. 

The  present  rate  on  compressed  cotton  to  New  England  mills  is  60i 
cents  from  Covington,  60i  cents  from  Brownsville,  and  70  cents  from 
Jackson.  This  complaint,  which  is  brought  by  the  Railroad  Commis- 
sion of  the  state  of  Tennessee,  alleges  that  this  adjustment  of  rates  is 
an  unjust  discrimination  against  Jackson  as  compared  with  Covington 
and  Brownsville.  The  complaint  contains  an  allegation  that  the  rate 
from  Jackson  is  unreasonable;  but  the  complainant  stated  at  the  open- 
ing of  the  hearing  that  the  only  objection  was  to  the  relation  of  the 
rates,  and  that  if  the  rates  from  Covington  and  Brownsville  were 
advanced,  this  would  remove  the  cause  of  complaint 

One  line  of  the  Illinois  Central  runs  from  Memphis  north  through 
Covington  and  is  the  only  railroad  which  serves  that  point 

Brownsville  is  upon  the  Louisville  &  Nashville,  which  also  extends 
from  Memphis  north  and  is  the  only  railroad  serving  that  point 

Jackson  is  served  by  a  branch  of  the  Illinois  Central,  which  unites 
with  the  line  passing  through  Covington  at  Fulton,  64  miles  north  of 
Jackson.  It  is  also  upon  the  Nashville,  Chattanooga  &  St.  Louis, 
which  crosses  the  Louisville  &  Nashville  at  Paris,  north  of  Jackson, 
and  upon  the  Mobile  &  Ohio. 

The  rates  complained  of  are  to  New  England  mills,  and  cotton  for 
these  destinations  is  transported  by  the  various  carriers  above  named 
to  the  Ohio  River,  where  it  is  taken  by  other  railroads,  defendants  to 
this  proceeding,  by  different  routes  to  destination.  The  rates  are  in 
all  cases  joint  through  rates. 

Covington  is  38  miles  north  of  Memphis.  The  present  rate  from 
Memphis  to  New  England  points  is  47i  cents;  the  local  rate  from 
Covington  to  Memphis  20  cents  per  100  pounds  on  compressed  cotton. 
Evidently,  cotton  grown  in  the  vicinity  of  Covington  will  be  brought 
from  the  farm  to  the  compress  at  Covington  or  at  Memphis,  according 
as  the  lowest  rate  of  transportation  to  destination  can  be  secured. 
If  the  cost  of  carriage  to  the  compress  and  freight  from  the  compress 
is  less  through  Memphis,  then  the  cotton  will  reach  Memphis,  although 
it  may  be  grown  in  close  proximity  to  Covington.  The  compressed 
cotton  will  also  move  through  Memphb  if  that  be  the  cheapest  route. 

The  testimony  shows  that  uncompressed  cotton  grown  in  the  vicinity 
of  Covington  can  be,  and  is,  transported  by  water  from  various  Mis- 
sissippi River  landings  to  Memphis,  and  it  also  appears  that  compressed 
cotton  has  been  hauled  by  wagon  from  Covington  to  Memphis  against 
the  present  local  rate.  The  Illinois  Central  Railroad  claims  that  the 
60i-cent  rate  established  by  it  at  Covington  is  necessary  to  meet  these 
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competitive  conditions,  and  we  are  of  the  opinion  that  this  position  is 
correct. 

If  the  rate  to  market  from  Brownsville  exceeds  the  rate  from  Cov- 
ington, it  is  evident  that  cotton  grown  in  territory  intermediate 
between  those  two  compresses  will  seek  the  compress  at  Covington 
instead  of  that  at  Brownsville.  When  the  compress  was  established 
at  Brownsville  in  1905,  the  Louisville  &  Nashville,  for  the  purpose  of 
putting  that  point  upon  an  equality  with  Covington,  established  the 
same  rate,  and  has  since  maintained  that  rate.  It  insists  that  this 
must  be  done  in  order  to  enable  it  to  secure  an  equal  share  of  the 
competitive  cotton  between  Brownsville  and  Covington;  and  Uiis  is 
evidently  true. 

The  same  situation  exists  at  Jackson  with  respect  to  Brownsville 
which  obtains  at  Brownsville  with  respect  to  Covington.  If  a  higher 
itite  is  maintained  from  Jackson  than  from  Brownsville,  cotton  from 
intermediate  territory  will  be  marketed  at  Brownsville  and  not  at 
Jackson,  and  the  testimony  shows  that  cotton  from  this  intermediate 
and  competitive  territory  between  Brownsville  and  Jackson  goes  at 
the  present  time  largely  to  Brownsville.  The  same  reasons  which 
require  a  reduction  in  the  rate  at  Brownsville  to  meet  competition  at 
Covington  require  a  reduction  at  Jackson  to  meet  the  competition  at 
Brownsville.  Carriers  from  Jackson  decline  to  reduce  their  rates  for 
the  purpose  of  meeting  this  competition. 

In  our  opinion,  the  fair  way  to  meet  a  competitive  situation  of  this 
kind  is  to  gradually  grade  up  the  rate  as  the  river  becomes  more  dis- 
tant.  No  one  locality  or  carrier  should  be  required  to  sustain  the 
entire  brunt  of  this  water  competition.  The  rate  at  Brownsville 
might  be  somewhat  higher  than  that  at  Covington,  and  the  rate  at 
Jackson  somewhat  higher  than  at  Brownsville. 

Looking  at  the  entire  situation,  we  are  of  the  opinion  that  the  pres- 
ent adjustment  of  rates  between  Brownsville  and  Jackson  unduly  dis- 
criminates against  Jackson,  and  that  the  rate  to  New  England  destina- 
tions from  Jackson  ought  not  to  exceed  that  from  Brownsville  by  more 
than  5  cents  per  100  pounds. 

The  defendants  urge  that  this  Commission  has  no  jurisdiction  to 
make  an  order  requiring  these  defendants  to  cease  and  desist  from 
that  discrimination  and  ought  not  to  make  such  an  order. 

It  is  said  that  the  initial  line  is  allowed  to  make  these  cottoL  rates; 
that  the  Louisville  &  Nashville  has  elected  to  establish  this  rate  of  60^ 
cents  from  Brownsville,  and  that  its  independent  action  can  not  be 
interfered  with. 

This  record  does  not  clearly  show  the  circumstances  under  which 
these  initial  lines  are  allowed  to  name  these  through  rates.  It  is  prob- 
ably true  that  carriers  north  of  the  Ohio  Kiver  allow  lines  south  of  that 
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river  to  name  any  through  rate  they  choose,  so  long  as  the  carriers 
north  of  the  Ohio  River  obtain  for  their  division  a  certain  fixed 
amount.  All  this  does  not  alter  the  situation.  The  rate  when  estab- 
lished is  a  joint  rate,  which  could  not  exist  but  for  the  act  of  the  car- 
rier north  of  the  river,  and  for  which  that  carrier  must  stand  responsi- 
ble. It  can  not  relieve  itself  from  such  responsibility  by  showing 
that  it  has  consented  to  ^llow  t  e  carrier  south  of  the  river  to  name 
this  joint  rate. 

It  is  urged,  further,  that  the  line  from  Brownsville  to  destination 
is  not  the  same  as  the  line  from  Covington  or  the  lino  from  Jackson. 
But  this  is  not  a  question  under  the  fourth  section,  and  therefore  not 
a  question  of  the  same  line.  The  inquiry  is.  Do  these  defendants  by 
their  joint  rates  unduly  discriminate  against  Jackson  in  favor  of 
Brownsville?  In  ooir  opinion  they  do.  This  discrimination  does  not 
exist  by  virtue  of  the  action  of  the  Louisville  &  Nashville  alone,  but 
by  reason  of  the  united  action  of  these  different  defendants.  With- 
out the  consent  of  the  lines  north  of  the  Ohio  the  discrimination  could 
not  exist,  and  it  therefore  lies  within  the  power  of  those  lines  to  stop 
it.  If  the  Louisville  &  Nashville  extended  all  the  way  from  Browns- 
ville to  the  delivering  point,  a  different  question  would  be  presented. 

It  is  also  urged  that  the  lower  rate  at  Brownsville  arises  out  of  the 
operation  of  that  competition  which  the  act  to  regulate  commerce 
seeks  to  encourage.  It  certainly  is  one  purpose  of  the  act  to  preserve 
competitive  conditions  between  common  carriers  subject  to  its  juris 
diction,  but  it  is  another  purpose  to  prevent  undue  discrimination; 
and  we  do  not  think  that  the  fair  intent  of  the  act  would  permit 
the  discrimination  here  existing  in  these  rates  l>etween  two  locali- 
ties but  25  miles  apart,  where  the  service  for  more  than  half 
the  distance  is  by  the  same  railroad.  The  Nashville,  Chatta- 
nooga &  St.  Louis  Railway  extends  from  Jackson  north  to  Paris, 
where  it  unites  with  the  Ix)uisville  &  Nashville.  Cotton  from 
Jackson  passes  80  miles  over  the  Nashville,  Chattanooga  &  St. 
Louis  and  for  the  balance  of  the  distance  over  the  same  line 
as  that  from  Brownsville.  Assume,  now,  that  the  Louisville  & 
Nashville  elected  to  maintain  a  rate  of  70  cents  from  Brownsville,  but 
the  N^hville,  Chattanooga  &  St.  Louis,  as  the  initial  line,  established 
a  rate  of  60  cents  from  Jackson.  Could  it  be  said  that  this  road  which 
hauls  the  traffic  but  80  miles  out  of  a  total  distance  of  1,300  miles  is 
entitled  to  create  and  perpetuate  that  rate  condition?  We  think  not. 
Every  such  situation  nmst  be  considered  b}'  itself.  In  the  present 
instance,  we  think  that  there  is  a  discrimination  against  Jackson  for 
which  the  defendants  in  this  case  are  responsible  and  which  they  may 
properly  be  required  to  remove.  This  is  exactly  in  line  with  our 
holding  in  Indiana  Steel  cj&  Wire  Co.  v.  CI,  S.  L  dk  P.  By.  Co.^ 
16  I.  C.  C.  Rep.,  165. 
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The  complainant  may  urge  that  the  present  rate  can  be  maintained 
from  Brownsville  as  against  a  rate  of  65^  cents  from  Jackson  and 
that  under  this  adjustment  Brownsville  enjoys  a  more  favorable  rate 
than  Jackson.  And  this  is  true;  but  Brownsville  does  not  obtain 
under  that  adjustment  any  cotton  to  which  Jackson  is  fairly  entitled 
nor  which  Covington  can  rightly  claim.  The  advantage  over  Jackson 
which  Brownsville  obtains  grows  out  of  competition  between  these 
defendant  carriers  acting  within  proper  bounds. 

An  order  will  be  issued  in  accordance  with  the  foregoing  opinion. 

B^NAPP,  Chairman^  dissenting: 

I  am  unable  to  agree  with  the  conclusions  of  the  majority  in  this 
case  for  the  reasons  stated  in  my  dissenting  memorandum  in  Indiana 
Steel  cfe  Wire  Company  v.  C,  R.  I.  cfe  P.  Ry.  Co.,  16  L  C.  C.  Rep., 
162,  which  concededly  involved  the  same  question. 

I  am  authorized  to  say  that  Conunissioner  Harlan  unites  in  this 

dissent. 
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No.  2044. 

ASPARAGUS   GROWERS   ASSOCIATION,  OF   CHARLESTON 

COUNTY,  S.  C, 

v. 

ATLANTIC  COAST  LINE  RAILROAD  COMPANY  ET  AL. 


SubmitUd  December  9, 1909,    Decided  January  It,  2920, 


1.  Transportation  charges  on  asparagiia  of  65  cents  per  crate  of  65  pounds  from  Charles- 

ton, 8.  C,  to  New  York,  Phiiadelphia,  Baltuncwe,  and  Washington,  and  of  90 
cents  per  crate  to  Boston,  found  to  be  unreasonable  to  the  extent  that  they  exceed 
60  cents  per  crate  to  New  York,  58  cents  per  crate  to  Philadelphia,  66  cents 
per  crate  to  Baltimcwe  and  Washington,  and  70  cents  per  crate  to  Boston. 

2.  Refrigeration  charges  of  21  cents  per  crate  on  carload  minimum  of  230  oates  and 

15  cents  per  crate  on  carload  minimum  of  325  crates  to  New  York,  and  of  24^ 
cents  and  17}  cents  per  crate  to  Boston  on  the  same  carload  minima,  found  to 
be  not  unreasonable. 

Oeorge  F,  van  Kclniiz  for  complainant. 

B.  Walton  Moore  for  defendants. 

Frank  W.  Gvxithmey  for  Southern  Railway  Company. 

Repobt  of  the  Commission. 

Clark,  Commissioner: 

Complainant  association  is  com]>o6ed  of  the  principal  growers  of 
asparagus  in  Charleston  County,  S.  C.  Complaint  alleges  unreason- 
able  and  discriminatory  freight  rates  and  refrigeration  charges  on 
asparagus  from  Charleston,  S.  C,  to  Washington,  D.  C,  Baltimore, 
Md.,  Philadelphia,  Pa.,  New  York,  N.  Y.,  and  Boston,  Mass.  Peti- 
tion  further  alleges  that  defendants  Atlantic  Coast  Line  Railroad 
and  Southern  Railway  discriminate  against  shippers  of  small  quan- 
tities of  asparagus  in  favor  of  shippers  of  carloads  by  declining  to 
furnish  refrigeration  for  less-than-carload  lots. 

The  transportation  rate  to  Boston  is  90  cents  per  crate  of  24 
bunches,  weighing  65  pounds,  and  to  the  other  named  cities  is  66 
cents  per  crate.  Refrigeration  charges  are  21  cents  per  crate  on  a 
minimum  carload  of  230  crates,  and  15  cents  per  crate  on  a  minimum 
carload  of  325  crates  to  New  York,  etc.,  and  to  Boston  are  24}  and 

17i  cents  per  crate,  respectively,  for  the  same  minimum  carloads. 
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.  Defendant  Southern  Railway  denies  that  it  has  declined  to  furnish 
refrigeration  cm  less-than-carload  shipments  of  asparagus,  but  avers 
that  the  cost  of  refrigeration  for  a  less-than-carload  lot  of  perishable 
traffic  is  as  great  as  for  a  carload  and  that,  therefore,  it  is  impractica- 
ble to  refrigerate  less-than-carload  shipments  unless  the  minimum 
provided  for  carload  lots  is  charged  for.  The  Atlantic  Coast  Line, 
while  admitting  that  it  refuses  refrigeration  for  less-than-carload  lots, 
denies  that  the  practice  causes  unjust  discrimination. 

Before  formal  complaint  was  filed  the  question  of  the  reasonable- 
ness of  the  rates  was,  at  the  request  of  complainant,  handled  inform- 
ally by  the  Commission  with  the  defendants  that  originate  the  traffic, 
both  of  which  concluded  that  there  was  no  reason  for  reducing  the 
rates.  One  of  the  railway  officials  stated  in  the  correspondence  that 
for  the  season  of  1908  the  average  price  of  asparagus  on  the  New  York 
market  per  crate  of  24  bunches  was  $11 .64.  Much  testimony,  accom- 
panied by  statements,  was  given  at  the  hearing  to  show  that  this 
alleged  price  was  erroneous.  The  average  net  return  to  the  growers 
for  the  years  1908  and  1909  appears  to  have  been  about  $4.50  per 
crate,  exclusive  of  transportation  and  refrigeration  charges  and  com- 
missions. At  the  hearing  defendants  stated  that  the  New  York  mar- 
ket reports  showed  a  value  of  about  $8  per  crate,  and  complainant 
contends  that  the  gross  selling  price  at  New  York  is  about  $6  per 
crate. 

The  asparagus-shipping  season  from  Charleston  commences  early 
in  March  and  continues  until  about  the  middle  of  May.  In  the 
latter  part  of  the  season,  when  the  temperature  permits,  some 
shipments  are  made  in  ventilated  unrefrigerated  cars.  When  prices 
are  high,  before  the  season  is  fully  on,  some  shipments  are  made  by 
express,  but  that  means  a  transportation  charge  of  $2.50  per  100 
pounds.  Practically  all  shipments  move  by  freight  and  under 
refrigeration.  About  630  acres  of  land  around  Charleston  are 
planted  in  asparagus,  and  practically  all  the  product  is  shipped  to 
New  York.  It  is  transported  by  boats  to  the  vegetable  wharves 
of  the  Southern  Railway  and  the  Atlantic  Coast  Line  in  Charleston. 
Asparagus  comprises  about  one-third  of  the  movement  of  ail  vegetable 
traffic  over  the  wharves.  The  carriers  unload  the  vegetables  from 
the  boats  to  the  wharves.  The  refrigerating  company  loads  them 
into  the  cars.  This  traffic  is  forwarded  in  expedited  trains  of  li^t 
tonnage  that  are  given  preference  over  all  other  trains  except 
passenger  trains. 

Generally  speaking,  vegetables  are  transported  at  any-quantity 
rates,  but  when  refrigerated  a  carload  minimum  is  applied.  Prior 
to  1906  asparagus  was  accepted  in  less-than-carioad  quantities  and 
consolidated  into  carloads  by  the  car-line  companies  with  which  the 
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railroads  had  arrangements  for  furnishing  refrigerator  cars.  One  of 
the  principal  complaints  now  is  that  freight  and  refrigeration  for  a 
f uU  carload  are  charged  notwithstanding  a  smaller  quantity  is  actu- 
ally shipped.  In  1906  two  competing  refrigerator  lines  were  operat- 
ing cars  from  the  Charleston  district,  and  no  carload  minimum  was 
prescribed.  All  that  was  then  necessary  was  for  the  shipper  to  in- 
dorse ''Iced  car"  or  ''Refrigerator  car"  upon  the  shipping  ticket,  and 
any  quantity  of  asparagus  would  be  transported  at  the  freight  rate, 
plus  refrigeration  charge  per  crate.  In  1907  two  carload  iriinimft.  of 
230  crates  and  325  crates  were  prescribed  for  refrigeration.  It  is 
necessary  for  the  shipper  who  desires  refrigeration  to  make  request 
for  cars  twenty-four  hours  before  loading. 
Atlantic  Coast  Line  tariff  provides: 

Mixed  carloadfl  of  different  kinds  of  vegetables,  or  of  vegetables  in  packages  of  dif* 
ferent  sizes,  will  be  taken  for  refrigeration  at  the  carload  rate  for  each,  but  in  no  case 
shaU  the  refrigeration  chaiges  for  the  entire  shipment  be  lees  than  the  highest  mini- 
mum refrigeration  chaige  for  any  commodity  in  the  car. 

A  similar  provision  is  applicable  on  the  Southern  Railway.  But 
it  is  contended  that  it  is  frequently  impracticable  to  take  advantage 
of  this  privilege  on  account  of  there  not  being  enough  shippers  or 
vegetables  to  make  up  the  minimum.  In  other  words,  under  the 
previous  practice  the  railroads  accepted  less-than-carload  shipments 
and  consolidation  was  effected  by  the  refrigerator  lines.  Now  the 
shippers  must  be  responsible  for  the  fuH  yninimnm  loading  of  the 
refrigerator  car  and  are  permitted  to  consolidate  their  shipments. 

No  evidence  other  than  opinions  was  produced  as  to  the  alleged 
unreasonableness  of  the  refrigeration  charge  as  applied  to  a  single 
crate  or  to  the  carload  when  the  prescribed  minimum  is  loaded, 
but  the  fact  that  where  the  minimum  is  not  loaded  the  charge  is 
higher  per  crate  than  when  a  full  carload  is  shipped  is  made  the 
basis  for  the  charge  of  unjust  discrimination  against  the  less-than- 
carload  shipper.  Similar  minimum  requirements  are  appUcable 
generally  to  all  vegetables  under  refrigeration  and  to  all  carload 
traffic.  In  other  cases  the  Commission  has  taken  note  of  the  fact 
that  associations  of  shippers  have  been  formed  for  the  purpose  of 
aggregating  or  consolidating  the  small  shipments  of  their  members 
so  as  to  take  advantage  of  carload  rates  and  of  the  privilege  of  so 
mixing  shipments.  No  witness  was  able  to  cite  any  instance  in 
which  refrigeration  was  provided  for  less  than  carloads.  The  weight 
of  the  evidence  appears  to  be  that  as  to  refrigeration  a  car  is  the 
imit,  and  to  attempt  to  give  refrigeration  under  existing  rates  on 
less-than-carload  lots  would  be  a  losing  proposition  to  both  the 
railroads  and  the  refrigerator  companies. 

Complainant's  view  appears  to  be  that  the  establishment  of  car- 
load minima  in  1907  was  due  to  the  fact  that  previous  to  that  time 
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two  refrigerator  lines  were  operating  in  that  territory,  and  competi- 
tion between  them  resulted  in  their  performing  consolidation  for  the 
shippers,  but  that  the  contract  between  the  Atlantic  Coast  Line  and 
the  Armour  Car  Lines,  under  which  the  latter  furnishes  all  cars 
needed,  gave  the  former  the  power  to  prescribe  the  minima.  There 
does  not,  however,  appear  to  be  any  controlling  reason  for  assuming 
that  the  presence  of  two  companies  prevented  carload  minima  being 
prescribed.  Indeed,  the  testimony  shows  that  the  disastrous  financial 
result  from  the  attempt  to  give  refrigeration  on  less  than  carloads 
was  the  moving  cause  for  the  elimination  of  less-than-carload  refrig- 
eration. It  is  also  shown  that  in  connection  with  the  contract  with 
the  Armour  Car  Lines  the  Carolina  Fruit  Growers  &  Truckers'  Asso- 
ciation, which  had  tried  refrigerator  cars  of  other  lines,  signified 
preference  for  the  Armour,  the  strongest  company  operating  in 
Charleston  territory.  Previous  to  this  arrangement  the  charge  for 
refrigeration  was  higher  than  it  now  is.  Under  this  arrangement  it 
was  reduced  to  the  Chadboiun  (N.  C.)  basis. 

Nearly  all  the  cars  furnished  for  this  business  are  40  feet  long, 
outside  measiu^ment.  In  a  car  of  that  size  it  is  possible  to  load 
350  crates  of  asparagus  of  the  standard  size  in  58  per  cent  of  the 
loading  space,  of  the  car.  A  few  36-foot  cars  are  used  into  which| 
loading  5  crates  high,  as  is  customarily  done  in  all  cars,  300  crates 
can  be  placed  in  60  per  cent  of  the  loading  space.  There  is  no  indi- 
cation that  loading  5  crates  high  results  in  the  property  not  carrying 
safely  or  not  being  properly  refrigerated.  In  1908,  of  66  cars  of 
asparagus  shipped  13  were  loaded  with  230  crates  or  less,  32  with 
more  than  230  and  not  more  than  325  crates,  12  with  more  than  325 
crates,  and  9  with  other  vegetables  in  addition  to  asparagus.  In 
1909,  of  63  cars  shipped  17  were  loaded  with  230  crates  or  less,  27 
with  more  than  230  and  not  more  than  325  crates,  and  19  with  more 
than  325  crates.  Obviously  there  is  no  difficulty  about  loading  the 
minimum  required  if  the  vegetables  are  at  hand. 

On  a  movement  from  Charleston  to  New  York  the  cost  of  ice  is 
$35.57  a  car,  and  that  cost  would  be  just  as  much  if  car  were  only 
partly  loaded.  A  car  moving  to  New  York  must  be  reiced  at  Ashley 
Junction,  Rocky  Mount,  and  Potomac  yards,  and  moving  to  Boston, 
must  be  reiced  at  Jersey  City  also.  Icing  is,  of  course,  but  a  part 
of  the  expenses  of  the  refrigerator  line.  In  1907  on  business  for  the 
Atlantic  Coast  Line  the  profit  from  refrigeration  was  $4.06,  and  in 
1908,  $3.36  a  car.  No  profit  accrues  to  the  railroads  from  refrigera- 
tion and  loading,  the  charges  for  which  go  to  the  Armour  Car  lines 
Company. 

It  does  not  appear  that  the  requirement  of  twenty-four  hours' 
advance  notice  of  need  for  a  refrigerator  car,  the  car  having  to  be 
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pre-cooled,  is  unreasonable,  or  that  the  rule  of  the  Atlantic  Coast 

line — 

When  iced  refrigerator  cars  are  placed  at  ehipping  points  for  loading  on  order  of 
shippers,  and  are  not  loaded,  parties  ordering  same  will  be  required  to  pay  the  cost 
of  the  ice  which  has  been  placed  in  the  cars,  unless  car  is  used  by  some  other  shipper 
without  loss  to  this  company  for  the  cost  of  any  initial  icing. 

is  in  violation  of  any  provision  of  the  law. 

The  question  of  refrigeration  of  similar  traffic  from  Florida  was 
considered  in  Florida  FruU  dk  Vegetable  Shippers'  Protective  Assoeia- 
Han  V.  A.  C.  L.  R.  R.  Co.,  14  I.  C.  C.  Rep.,  476,  and  imder  the  facts 
there  found  the  Commission  was  of  the  opinion  that  refrigeration 
charges  of  S70  per  car  of  21,400  pounds  on  fruit  and  vegetables  from 
Florida  to  northern  markets  were  not  unreasonable.  No  new  facts 
are  found  in  this  case  that  suggest  a  different  conclusion.  Here  the 
refrigeration  charges  from  Charleston  to  New  York  are  a  little  more 
than  148  per  car  of  21,125  pounds  when  325  crates  are  loaded.  In 
view  of  the  cost  of  the  service,  comparison  with  rates  in  other  locali- 
ties, and  former  decisions  of  the  Commission,  we  can  not  hold  that 
these  charges  for  refrigeration  are  unreasonable  or  that  they  dis-. 
criminate  unjustly  against  the  shippers  of  less-than-carload  lots. 
Truck  Fopmers'  Asao.  v.  Northeastern  R.  R.  Co.,  6  I.  C.  C.  Rep.,  296; 
American  FruU  Union  v.  C,  N.  0.  cfc  T.  P.  Ry.  Co.,  12  I.  C.  C.  Rep., 
411;  Re  Charges  for  Transportation  and  RefrigeraHon  of  Fruit,  11 1.C.C. 
Rep.,  129;  Waxelbaum  dk  Co.  v.  A.  C.  L.  R.  R.  Co.,  12  I.  C.  C.  Rep., 
178;  Voorhees  v.  A.  C.  L.  R.  R.  Co.,  16  I.  C.  C.  Rep.,  45;  Oairi  FyuU 
Orawers'  Asso.  v.  St  L.  dk  S.  F.  R.  R.  Co.,  16 1.  C.  C.  Rep.,  106. 

The  transportation  rate  of  65  cents  per  crate  to  New  York  has 
been  in  effect  since  March,  1903.  The  rate  was  85  cents  from  1894 
to  1899,  and  80  cents  from  1900  to  1902. 

In  1908  the  Southern  Railway  moved  but  a  few  crates  of  asparagus, 
due  to  its  disinclination  to  engage  in  the  business  owing  to  having 
paid  damage  claims  on  asparagus  shipments  in  1907  aggregating 
14,264.36,  while  its  total  freight  charges  on  that  year's  movement 
amounted  to  a  little  over  SI, 200.  The  Atlantic  Coast  Line  paid 
SI, 300  in  damage  claims  on  asparagus  in  1907,  and  claims  were 
entered  for  S840  more.  There  is,  of  course,  much  risk  in  the  carriage 
of  perishable  traffic,  and  this  seems  to  be  particulariy  true  of  aspar- 
agus. 

In  the  VoorJ^ees  case,  supra,  it  was  shown  that  7,000  cars  of  vege- 
tables per  year  are  shipped  from  Charleston  and  district.  Rates 
from  Charleston  generally  are  affected  by  water  competition.  The 
absence  of  refrigeration  by  water  lines  and  the  longer  time  required 
to  get  to  market  modify  to  a  great  extent  the  effect  of  water  compe-. 
tition  on  the  transportation  of  such  vegetables  as  require  refrigera- 
tion and  are  too  tender  to  withstand  delay. 
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It  is  shown  that  the  rates  on  asparagus  from  Charleston  are  as  low, 
relatively,  as  from  other  points  in  the  Carolinas,  and  it  is  alleged  that 
any  change  in  the  Charleston  rate  would  disturb  the  rates  over  a  large 
area.  This  argument,  however,  compares  asparagus  with  nothi^ 
but  asparagus  and  compares  defendants'  rates  only  with  their  own 
rates  on  the  same  commodity. 

In  this  case,  as  in  the  Voorhees  case,  supra,  defendants  argue  that 
they  are  obliged  to  provide  expensive  facilities  for  handling  the  vege- 
table business,  and  they  compare  the  per  car  earnings  on  asparagus 
and  lumber.  They  state  that  lumber  will  load  25  tons  to  the  car, 
while  asparagus  loads  only  about  7  tons.  This  statement,  however, 
is  based  on  the  extreme  of  the  lowest  carload  minimum  applicable  to 
asparagus.  The  record  shows  that  the  average  actual  loading  of 
asparagus  for  1908  via  the  Atlantic  Coast  Line  was  over  10  tons  per 
car.  Defendants  say  that  their  earnings  on  a  car  of  lumber  from 
Charleston  to  New  York  would  be  $127.50,  and  that  on  a  carload  of 
asparagus  the  transportation  charges  would  be  S149.50.  This  state- 
ment again  has  for  its  basis  the  lowest  extreme  for  the  earnings  on 
asparagus;  in  fact,  the  per  car  earnings  via  the  Atlantic  Coast  Line 
for  the  year  1908  averaged  about  $198. 

A  fair  comparison  would  be  with  other  vegetables  rather  than  with 
lumber.  Defendants'  transportation  earnings  on  lettuce  from 
Charleston  to  New  York  were  foimd  in  the  Voorhees  case,  supra,  to  be 
about  SI 56  per  car,  and  the  rate  that  produced  those  earnings  was 
attacked,  but  was  foimd  to  be  not  imreasonable. 

One  of  the  allegations  of  complainant  in  this  case  is  that  defendants 
transport  vegetables  from  Florida  points  to  the  same  markets,  a 
greater  distance,  at  lower  rates.  In  Florida  Fruit  dk  Vegeidbie  Ship- 
pers case,  supra,  a  rate  on  vegetables  of  43  cents  per  crate  of  50  pounds 
from  Florida  base  points  to  New  York  was  held  to  be  not  imreason- 
able. It  should  be  noted,  however,  that  that  rate  is  from  base  points, 
and  that  it  is,  therefore,  simply  a  haulage  charge,  the  gathering 
charge  being  included  in  the  rates  up  to  the  base  points.  The  aver- 
age loading  of  vegetables  in  refrigerator  cars  was  foimd  to  be  about 
17,600  pounds,  which  afforded  a  per-car  earning  for  transportation  of 
a  little  more  than  $150.  The  distance  from  Jacksonville,  a  repre- 
sentative Florida  base  point,  to  New  York  is  something  less  than 
1,000  miles.  From  Charleston  to  New  York  the  distance  is  about 
740  miles. 

The  movement  of  asparagus  from  Charleston  via  the  Atlantic 

Coast  Line  in  1908  was  61  cars,  of  which  5  contained  less  than  230 

crates  of  vegetables,  including  asparagus.     The  average  loading  was 

'a  little  over  300  crates.     On  this  basis  a  rate  of  60  cents  per  crat« 

would  yield  per-car  transportation  earnings  of  S180.     On  the  same 
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basis  a  rate  of  55  cents  ^er  crate  would  yield  per-car  earnings  of  SI 65. 
It  appears  that  the  losses  to  the  carriers  from  damage  to  and  deteriora- 
tion of  asparagus  in  transit  were  heavy.  It  must  be  assiuned  that 
those  losses  are  avoided  as  far  as  is  possible.  It  may  be  that  means 
have  been  or  will  be  discovered  for  materially  reducing  them,  but  we 
think  that  consideration  must  be  given  to  that  feature  in  fixing 
reasonable  rates. 

A  full  hearing  has  been  had  in  this  cause,  and  we  are  of  the  opinion, 
that  the  transportation  rates  on  asparagus  of  65  cents  per  crate  of  24 
bimches,  estimated  weight  65  pounds,  from  Charleston,  S.  C,  to  New 
York,  N.  Y.,  Philadelphia,  Pa.,  Baltimore, Md.,  and  Washington,  D.  C, 
and  90  cents  per  crate  to  Boston, Mass.,  are  unreasonable  to  the  extent 
that  they  exceed  rates  of  60  cents  per  crate  from  Charleston  to  New 
York,  58  cents  per  crate  to  Philadelphia,  56  cents  per  crate  to  Balti- 
more and  Washington,  and  70  cents  per  crate  from  Charleston  to 
Boston.  We  are  also  of  the  opinion  that  for  the  future  the  trans- 
portation rates  should  not  exceed  60  cents  per  crate  of  24  bimches, 
estimated  weight  65  pounds,  from  Charleston,  S.  C,  to  New  York, 
N.  Y.,  58  cents  per  crate  to  Philadelphia,  Pa.,  56  cents  per  crate  to 
Baltimore,  Md.,  and  Washington,  D.  C,  and  70  cents  per  crate  to  Bos- 
ton, Mass.  These  conclusions  are  not  to  be  understood  as  affording 
a  basis  for  reparation  on  any  past  shipments. 

An  order  wiU  be  entered  in  accordance  with  these  views. 
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No.  1733. 
M.  C.  KISER  COMPANY  ET  AL. 

V. 

CENTRAL  OF  GEORGIA  RAILWAY  COMPANY  ET  AL, 


SvhmiUed  January  tS,  1909,    Decided  November  27, 1909. 


lUil-and-water  rate  of  11.05  per  100  poundB  (first  claas)  od  len-than-cmrload  eliip- 
ments  of  boots  and  iboes  from  Boston  and  New  York  to  Atlanta  found  unreason- 
able, and  95  cents  prescribed  as  maximum. 

Wimbish,  Waikins  dk  EUis  for  complainants. 

Ed.  Baxter,  Sidney  F.  Andrews,  and  R.  Walton  Moore  for  defendants. 

Report  of  the  Commission. 

Clements,  Commissioner: 

This  complaint  involves  the  reasonableness  of  the  rail-and-water 
rate  on  boots  and  shoes  from  Boston  and  New  York  to  Atlanta. 
Boston  will  be  taken  as  representative  in  this  report,  the  conclu- 
sions and  order,  however,  to  apply  also  to  the  other  point  involved. 
Prior  to  February  1,  1905,  boots  and  shoes  from  New  Efigland  and 
the  east  were  generally  rated  first  class,  which  represented  any  quan-* 
tity  rail-and-water  and  all-rail  rates  of  SI.  14  and  SI. 26,  respectively, 
per  100  poimds  from  eastern  ports  to  Atlanta.  On  the  date  men- 
tioned the  former  rate  was  reduced  to  S1.05  and  the  latter  to  SI. 14, 
foUowing  a  general  readjustment  of  class  rates  both  from  the  east  and 
west  to  Atlanta.  In  this  readjustment  the  second  class  rail-and-water 
rate  to  Atlanta  was  reduced  from  98  to  93  cents  per  100  pounds  and 
carload  commodity  rates  on  boots  and  shoes  from  these  eastern  ports 
were  established  as  follows:  To  Atlanta, Columbus,  Macon,  Rome, and 
Chattanooga,  85  cents;  Augusta,  81;  Montgomery  and  Birmingham, 
90  cents  per  100  poimds;  these  rates  being  appUcable  from  the  ports 
proper;  first  class  to  apply  to  less-than-carload  shipments.  Hie 
tariffs  here  in  question  were  governed  by  the  Southern  Classification, 
a  rule  of  which  provides  as  follows: 

Carload  rates  shall  apply  only  when  a  carioad  of  freight  is  flipped  bxmk  one  statioo, 
in  one  day,  by  one  shipper,  to  one  consignee  and  destination.  Only  one  bill  of  lading 
shall  be  issued  for  any  such  carload  shipment.  The  minimnm  carload  wet^t  pro> 
Tided  for  on  any  article,  has  reference  to  the  minimiim  weight  on  which  the  cadkwd 
Bate  will  apply*  when  loaded  in  or  upon  one  car,  although  the  actual  weight  may  be  Um, 
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As  this  requirement  could  not  reasonably  be  met  under  the  pecul- 
iar conditions  of  the  boot  and  shoe  trade,  the  Ocean  Steamship  Com- 
pany, of  Savannah,  a  defendant  in  this  proceeding,  and  which  had 
ample  dock  facilities  at  Boston,  concentrated  less-than-carload  ship- 
ments received  from  interior  points  of  manufacture  at  that  port 
until  they  aggregated  a  carload  quantity,  when  by  forwarding  from 
Boston  as  consignors  to  themselves  at  Atlanta  as  consignees  com- 
plainants obtained  the  benefit  of  the  carload  rate.  Following  this 
action  the  Seaboard  Air  line  and  Merchants  &  Miners  Transporta- 
tion Company  by  proper  tariff  authority  appUed  these  carload  rates, 
effective  February  10,  1905,  to  any-quantity  shipments,  and  the 
other  defendants  likewise  readjusted  their  tariffs  effective  on  different 
dates  soon  thereafter,  the  tariff  of  the  Southern  Railway,  the  last 
carrier  to  meet  this  rate,  becoming  effective  March  1,  1905.  Fol- 
lowing discussions  between  the  carriers,  as  hereinafter  appears,  tariffs 
were  issued  by  defendants  providing  that,  effective  May  1,  1905,  all 
commodity  rates  on  boots  and  shoes  from  eastern  points  to  the 
southeast  would  be  withdrawn  and  a  carload-commodity  rate  of  98 
cents  appUed  to  Atlanta ;  the  less-than-carload  rate  to  that  point  as 
well  as  the  any-quantity  rate  to  other  points  in  Atlanta  territory  to 
be  first  class.  Upon  the  appUcation  of  complainants  the  United 
States  circuit  court  for  the  northern  district  of  Georgia  issued  a 
temporary  restraining  order  on  April  29, 1905,  against  this  advance, 
and  after  a  hearing  before  that  court  it  was  ordered,  on  December  21, 
1907,  that  the  temporary  injunction  theretofore  issued — 

should  remain  in  force  a  reaaonable  length  of  time  to  allow  complainants  to  present 
this  matter  to  the  Interstate  Commerce  Commission ,  and  in  the  meantime,  the  case 
here  wiU  be  stayed  until  a  determination  by  that  body  as  to  whether  the  proposed 
increase  in  rates  is  reasonable  and  proper,  and  as  to  what  is  a  reasonable  rate. 

Complainants  contemplating  a  proceeding  before  the  Commission, 
as  suggested  by  the  court,  it  was  found  that  as  a  result  of  this  injimc- 
tion  the  advanced  rates  had  been  canceled,  thus  rendering  presenta- 
tion of  a  complaint  to  the  (  ommission  against  them  impossible, 
and  upon  motion  of  counse  for  defendants  that  the  injimction 
be  dissolved  it  was  ordered  by  the  court  on  June  26,  1908,  that  the 
restraining  order  theretofore  issued  should  be  so  modified  as  to  per- 
mit the  establishment  of  the  advanced  rates  in  the  manner  pre- 
scribed by  the  act  to  regulate  commerce,  but  that  the  injimction 
against  the  collection  thereof  shoiild  stand  until  further  order  of  the 
court.  The  proposed  advanced  rates  above  referred  to  were  accord- 
ingly established  in  proper  form,  effective  September  16,  1908,  and 
this  complaint  was  filed  with  the  Commission  September  19, 1908. 
It  was  stipulated  by  the  respective  parties  that  the  case  shoiild  be 
decided  by  the  Commission  upon  the  record  as  presented  to  the 
eourt,  with  certain  additions  that  have  since  been  made. 
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Complainants  are  wholesale  boot  and  shoe  jobbers  at  Atlanta, 
which  is  by  far  the  largest  boot  and  shoe  jobbing  center  in  that 
territory,  and  buy  largely  from  the  manufacturers  in  the  east  direct. 
The  Orr  Shoe  Company,  a  party  complainant,  in  addition  to  its 
jobbing  business,  now  operates  at  Atlanta  a  factory  with  a  capacity 
of  600  pairs  a  day,  which  it  is  alleged  was  built  on  the  strength  of  the 
85-cent  rate  and  can  not  be  successfully  operated  if  the  advanced 
rates  are  collected.  The  Kiser  Company  asserts  that  its  intention  to 
manufacture  shoes  at  Atlanta  would  be  defeated  under  the  advanced 
rates.  It  is  in  evidence  that  within  the  past  six  years  four  whole- 
sale shoe  houses  at  Atlanta^  with  an  annual  business  of  about  2^ 
million  dollars,  have  been  forced  to  retire  on  accoimt,  it  is  alleged, 
of  the  unfavorable  and  unreasonable  rate  adjustment.  Complain- 
ants also  allege  that  the  proposed  adjustment  is  the  result  of  con- 
certed action  of  the  carriers  through  the  medium  of  the  Southeastern 
Freight  Association,  and  therefore  in  restraint  of  competition  and 
imlawful;  that  the  carload  rate  is  of  no  practical  benefit,  and  that 
the  rates  as  advanced  would  work  an  imjust  discrimination  against 
Atlanta. 

The  principal  carriers  delivering  boots  and  shoes  at  Atlanta  from 
eastern  port  cities  are  the  Southern  Railway,  Georgia  Railroad, 
Central  of  Georgia  Railway,  Seaboard  Air  Line  Railway,  and  the 
Atlanta,  Birmingham  &  Atlantic  Railroad,  the  construction  of  which 
into  Atlanta  has  been  completed  since  this  controversy  arose.  The 
Ocean  Steamship  Company,  operating  through  Savannah  from  Bos- 
ton, Providence,  and  New  York,  is  the  principal  connection  of  ths 
Central  of  Georgia  Railway  at  Savannah  as  to  this  trafiSc.  The  Sea- 
board Air  Line  connects  at  Savannah  with  the  Ocean  Steamship  Com- 
pany and  the  Merchants  &  Miners  Transportation  Company,  and 
at  Portsmouth,  Va.,  with  the  Merchants  &  Miners  Transportation 
Company  and  the  Old  Dominion  Steamship  Company.  The  Southern 
Railway,  as  a  delivering  line,  operates  from  Pinners  Point  (Norfolk)  ,Va., 
in  connection  with  the  Merchants  &  Miners  Transportation  Company, 
plying  from  Boston  and  Providence ;  with  the  Old  Dominion  Steamship 
Company  from  New  York;  with  the  Clyde  Steamship  Company  from 
Philadelphia,  and  with  the  Baltimore  and  Chesapeake  Steamship  Com- 
pany from  Baltimore.  The  Southern  Railway  is  also  adeUveringlinein 
connection  with  the  Norfolk  &  Western  Railway  Company  from  Bristol, 
Va.,  which  forms  an  ocean-and-rail  route  from  the  east  through  Norfolk 
with  the  steamship  lines  above  enumerated  that  reach  that  port. 
The  Georgia  Railroad  does  not  reach  a  port  city,  but  through  Augusta, 
its  eastern  terminus,  participates  in  traffic  from  Giarieston  and  Nor- 
folk with  the  Southern  Railway,  Atlantic  Coast  Line,  and  the  Cbarlee- 
ton  and  Western  Carolina  railways,  thus  forming  part  of  a  throu^ 
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line  from  those  ports.  The  Georgia  Raiboad,  while  offering  evidence, 
is  not  a  party  defendant.  That  part  of  this  traffic  moving  from  the 
east  through  Charleston  is  brought  to  that  port  by  the  Clyde  Steam- 
ship Company. 

The  chief  movement  of  boots  and  shoes  from  Atlanta  is  to  Georgia, 
Florida,  South  Carolina,  Alabama,  and  Mississippi,  and  it  is  charged 
that  as  to  these  commodities  distributed  in  the  states  above  named, 
the  rates  from  the  east  to  Atlanta  result  in  an  adjustment  unduly 
preferential  to  Chicago,  Cincinnati,  Lynchburg,  and  St.  Louis,  and 
unduly  prejudicial  to  Atlanta.  While  there  is  competition  alleged 
from  the  cities  above  named,  as  well  as,  to  a  less  extent,  a  few  points 
in  the  south,  the  testimony  and  evidence  are  directed  mainly  to 
Lynchburg  and  St.  Louis,  and  only  these  points  will  be  considered 
for  the  purposes  of  this  report. 

Lynchburg  is  an  extensive  shoe  jobbing  and  manufacturing  point, 
and  it  is  in  evidence  that  within  the  past  fifteen  years  the  number  of 
Lynchburg  jobbing  houses  has  increased  from  one  to  six,  three  of 
which  .are  now  either  operating  or  building  factories  for  the  manu- 
facture of  shoes.  Complainants  testify  that,  eliminating  a  radius  of 
100  miles  from  Atlanta,  the  rate  from  Lynchburg  to  points  in  At- 
lanta territory  is  practically  the  same  as  the  rate  from  Atlanta,  and 
that  Lynchburg  has  therefore  an  advantage  over  Atlanta  represented 
by  the  difference  in  the  inbound  freight  from  the  east  to  Lynchburg 
and  Atlanta.  Defendants  assert  that  the  rates  to  Lynchburg 
and  Atlanta  are  made  under  substantially  dissimilar  circumstances 
and  conditions,  the  former  being  controlled  by  water  competition 
to  Richmond,  and  that  the  water  lines  to  Richmond  or  Norfolk,  in 
connection  with  the  Chesapeake  &  Ohio  Railway,  make  the  Lynch- 
burg rate.  There  is  no  all-water  route  to  Atlanta.  It  is  claimed 
that  the  Chesapeake  &  Ohio  Railway  on  account  of  its  proximity 
to  the  carriers  that  apply  the  northern  trunk-line  basis  of  rates,  which 
are  generally  lower  than  in  the  south,  must  maintain  a  relation  of 
rates  with  those  lines  in  order  to  secure  its  fair  share  of  traffic;  that  the 
Chesapeake  &  Ohio  rates  from  the  west  to  Newport  News  are  there- 
fore the  same  as  the  northern  carriers'  rates  to  Baltimore;  and  that 
under  the  Chesapeake  &  Ohio's  construction  of  the  long-and-short- 
haul  clause  of  the  act,  making  the  Newport  News  rate  the  maxi- 
mum to  intermediate  territory,  the  Lynchburg  rate  from  the  west  is 
generally  the  same  as  that  to  Newport  News  and  therefore  Baltimore. 
In  the  reverse  direction  competition  of  the  northern  lines  from  the 
east  that  must  be  met  at  Cincinnati  and  other  points  influences  the 
boot-and-shoe  rate  to  Lynchburg.  It  is  further  insisted  that  both 
the  all-rail  and  rail-and-water  distances  to  Lynchburg  are  materially 
less  than  to  Atlanta.    Lynchburg  is  146  miles  from  Richmond  and 
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221  mfles  from  Newport  News,  while  Atlanta  is  295  miles  from  Sa* 
yannah,  her  nearest  port.  In  the  division  of  the  rate  between  the 
steamship  lines  and  the  railroads  the  prorating  distance  from  Boston 
to  Norfolk,  Charleston,  and  Savannah  is  300  miles,  so  that  upon  this 
basis  the  computed  distance  from  Boston  to  Lynchburg  is  521  and  to 
Atlanta  595  miles,  to  which  cities  anj-quantitj  commodity  rates  of 
47  and  85  cents,  respectively,  per  100  pounds  are  now  charged. 
The  first  class  rail-and-water  rate  to  Lynchburg  is  54  cents.  As 
before  stated,  the  rates  to  Atlanta  in  controversy,  the  collection  of 
which  has  been  enjoined  but  which  are  contained  in  tariffs  duly  filed 
with  the  Ck>inmission,  are  93  cents  per  100  poimds,  carloads,  and 
SI. 05  or  first  class,  less  than  carloads. 

The  following  table  shows  combinations  in  cents  per  100  pounds 
on  Atlanta  and  Lynchburg  from  Boston  to  the  points  therein  named; 
also  direct  rate  to  those  points: 


I 


AlbanT.  Oa 

Bftliibriid«e,Oft... 

TIfton.  Oft. 

Annfarton,  Ala.... 

Decatur,  Ala 

Opellka,Ala. 

HattletbitrK.  Miss. 
Meridian,  lIlsB... 
JacksooTlUe,  Fla. 


•Atlanta 
to- 


10.  «7 
.82 
.85 
.53 

.n 

.64 
1.03 

.77 
.61 


Atlanto      ^lE^     ^Z5^ 
^J^»       t»-     1  oombl- 


$L52 
L07  . 
L70  I 
L37 
L57 
L39 
L88 
L63  ! 


L46 


10.96 
.96 
.96 
.84 
.86 
.83  ! 
L27 
.84 
.76  i 


tl.4S  I 
L45i 
L45  ' 
L31  ' 
L33 
L30 
L74 
LSI 
L23 


direct 

tluiMfh 

rate. 


SLOi 
LOi 
LOi 
LM 
LM 
LOi 
L34 
LM 


•Rate  from  Boston  to— 

Atlanta M 

LTncfabors «7 

St.  Louis  is  also  a  large  boot  and  shoe  jobbing  as  well  as  manufac- 
turing point,  obtaining  a  large  part  of  its  suppUes  of  these  commodities 
from  the  same  eastern  territory  in  which  Atlanta  buys  the  greater 
part  of  its  boots  and  shoes,  and  in  southeastern  territory  St.  Louis 
sells  to  the  retail  dealers  direct,  as  the  Atlanta  jobbers  do.  St.  Louis 
is  situated  west  of  the  territory  bounded  by  a  line  drawn  from  Buffalo 
through  Erie  and  Pittsburg  to  Wheeling,  which  marks  the  eastern 
termini  of  the  western  and  the  western  termmi  of  the  eastern  trunk 
lines.  Western  territory  as  used  in  this  re]>ort  extends  from  this 
dividing  line  to  the  Mississippi  and  south  to  the  Ohio  River,  and  east- 
em  territory  extends  from  this  line  north  of  the  Potomac  River  to 
the  eastern  seaboard.  The  Illinois  Central;  Mobile  &  Ohio;  Louis- 
ville  &  Nashville;  Cincinnati,  New  Orleans  &  Texas  Pacific;  Frisco 
System;  Nashville,  Chattanooga  &  St.  Louis;  and  Southern  rail* 
ways  are  the  principal  carriers  from  this  western  section  to  Atlanta 
territory,  which  is  described  as  situated  east  and  south  of  a  line  drawn 
from  Wilmington,  N.  C,  through  Walhalla,  S.  C,  and  Murphy,  N.  C, 
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Chattanooga,  Birmingham,  Montgomery,  Sehna,  and  Mobile.  Com- 
petition between  carriers  from  eastern  and  western  territory  for  traffic 
to  the  southeast  some  years  ago  brought  about  adjustments  resulting 
in  the  establishment  of  a  relation  of  rates  from  these  sections,  so  that  the 
rate  from  Boston  and  New  York  to  Atlanta  is  the  result,  in  part,  of 
competition  not  only  among  the  eastern  but  also  between  the  eastern 
and  western  carriers.  At  the  time  of  this  adjustment  the  distance 
from  LomsviUe  to  Atlanta,  through  Nashville  and  Chattanooga,  was 
474  miles,  and  from  Baltimore  the  same,  using  the  then  prorating 
distance  of  179  miles  to  Savannah^  Like  rates  to  Atlanta  were 
accordingly  established  from  Baltimore  and  Louisville  on  traffic  com- 
mon to  those  points.  Other  Ohio  River  crossings  were  accorded  the 
Louisville  rate,  while  rates  from  Chicago  and  St.  Louis  were  based  on 
Ohio  River  crossings,  and  from  Boston  and  New  York  certain  differ- 
entials were  added  to  the  Baltimore  rate.  Relative  rates  from  South 
Atlantic  ports,  added  to  the  water  rate  from  the  eastern  seaboard  to 
these  ports,  measiu*ed  the  rail-and-water  through  rate  from  the  east 
to  Atlanta,  and  to  other  points  in  southeastern  territory  rates  were 
made  with  relation  to  the  Atlanta  rate.  It  is  therefore  alleged  that 
a  reduction  in  the  eastern  rate  to  Atlanta  causes  a  corresponding 
reduction  from  St.  Louis  and  Chicago,  and  considerable  stress  is  laid 
on  the  watchfulness  of  the  western  carriers  over  those  from  the  east, 
and  the  measures  they  adopted  to  maintain  this  relative  adjustment. 

In  November  and  December,  1904,  following  insistent  demands  of 
Atlanta  for  a  readjustment  of  rates,  a  conference  was  held  at  that  city 
between  the  carriers  and  a  committee  appointed  by  the  mayor  and 
city  council,  which  committee  is  hereinafter  referred  to  as  the  Oglesby 
Committee,  and  as  a  result  rates  from  the  east  and  west  were  reduced 
on  all  classes,  effective  February  1,  1905,  as  already  indicated. 

A  somewhat  detailed  history  of  the  negotiations  leading  to  the  various 
adjustments  herein  involved  is  given  by  Mr.  Green,  now  freight  traffic 
manager  of  the  Southern  Railway,  who  testified  to  the  following  effect: 

While  in  attendance  at  a  meeting  of  the  Southern  Classification 
Conmiittee  at  Washington  in  December,  1904,  about  the  time  of  a 
second  meeting  of  the  Oglesby  Committee,  Mr.  Green  received  in- 
structions to  recommend  the  adoption  of  a  second  class  carload  rat- 
ing on  boots  and  shoes.  This  recommendation  was  opposed  by  the 
carriers  represented  at  the  classification  meeting,  as  boots  and  shoes 
do  not  originate  in  carload  lots,  and  representatives  of  the  lines, 
serving  Chicago  and  St.  Louis,  stated  that  if  this  recommendation  were 
adopted  they  would  apply  the  second  class  rating  to  any-quantity  ship- 
ments from  their  territory.  Nevertheless,  at  a  later  meeting  at  Atlanta 
this  rating  was  adopted  by  a  slight  majority,  whereupon  the  officiab  of 
the  western  carriers  again  gave  notice  of  their  intention  to  reduce  the 
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boot-and-shoe  rate  from  their  territory.  AltEough  issued,  the  carload 
rating  to  Atlanta  did  not  become  effective,  as  complainants  pointed 
out  that  its  use  was  impracticable,  as  above  suggested.  Another 
plan  was  then  suggested  to  aid  the  Atlanta  shoe  interests.  The 
second  class  rate  on  boots  and  shoes  from  interior  New  England 
points  to  Atlanta,  in  accordance  with  the  general  readjustment  above 
mentioned,  was  to  be  reduced  on  February  1, 1905,  from  $1.07  to  SI 
per  100  pounds.  The  initial  lines  delivering  at  the  port  invariably 
charged  the  first  class  rate  of  15  cents  on  boots  and  shoes,  and  de- 
ducting this  amount  from  the  SI  rate  from  the  interior  a  rate  of  85 
cents  from  the  port  proper  was  arrived  at  and  its  adoption  recom- 
mended by  Mr.  Green.  There  is  some  conflict  in  the  record  as  to 
the  basis  of  the  initial  carriers'  proportions  to  the  port,  but  the  effect 
as  to  the  adoption  of  the  85-cent  rate  is  substantially  the  same. 

The  western  carriers  again  gave  notice  of  their  intention  to  apply 
second  class  to  any-<juantity  shipments,  some  even  threatening  to 
make  the  exact  rate  of  the  eastern  carriers  applicable  to  such  ship- 
ments. A  carload  rate  of  85  cents  from  the  east  was  nevertheless 
established,  effective  February  1, 1905,  less  than  carloads  SI. 05  (first 
class),  and  our  tariffs  show  that  on  the  same  date  a  similar  adjust- 
ment was  made  effective  by  the  western  carriers,  and  that  read- 
justments from  the  east  and  west  were  made  at  practically  the 
same  times  during  the  period  under  discussion,  including  a  cor- 
responding restoration  of  higher  rates  effective  May  1,  1905.  Mr. 
Green  further  states  that  at  an  executive  meeting  of  the  South- 
eastern Freight  Association  at  New  Orleans  in  March,  1905,  the  rate 
on  boots  and  shoes  was  brought  up  for  discussion  by  an  executive 
officer  of  an  eastern  line,  who  stated  that  the  any-quantity  rate  to 
Atlanta  and  the  other  points  mentioned  had  occasioned  complaints  at 
Selma,  Rome,  Augusta,  and  other  points.  The  western  lines  were 
threatening  still  further  reductions,  and  one  western  carrier  even 
expressed  its  intention  to  apply  second  class  to  the  entire  territory 
covered  by  the  Southern  Classification.  It  is  also  stated  by  Mr. 
Green  that  subsequent  to  the  meeting  at  St.  Augustine  in  January, 
but  prior  to  that  at  New  Orleans  in  March,  the  stenographic  notes  of 
the  Oglesby  Committee  conference  had  been  obtained,  which  showed 
that  he  was  mistaken  in  his  understanding  that  second  class  from 
interior  points  of  manufacture  had  been  agreed  upon  with  the  Atlanta 
shippers,  it  appearing  that  complainants  had  been  in  fact  promised  a 
carload  rate  of  93  cents  from  Boston  proper,  only,  to  Atlanta;  that 
at  a  general  meeting  of  the  Southeastern  Freight  Association  and 
Southeastern  Mississippi  Valley  iVssociation  at  New  Orleans  on  the 
day  following  the  meeting  of  the  executive  committee  referred  to,  the 
Southern  Railway  declined  to  consent  that  all  commodity  rates  be 
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withdrawn  and  first  class  applied  to  any  quantity  shipments;  and 
that  the  western  carriers  finally  agreed  that  a  carload  rate  from  the 
east  to  Atlanta  might  be  extended,  as  promised  to  the  Atlanta  job- 
bers, it  being  distinctly  understood,  however,  that  if  reductions 
were  made  to  other  southeastern  points  the  western  carriers  would 
insist  upon  corresponding  reductions  from  their  territory.  Finally  at 
a  conference  in  New  York  on  April  12,  1905,  the  Southern  Railway 
and  connections  joined  in  the  establishment  of  the  93-cent  carload 
rate,  the  less-than-carload  rate,  as  already  suggested,  to  be  first  class. 
All  the  defendants  were  parties  to  the  advance  of  May  1,  1905. 

The  following  table  shows  the  rail-and-water  rates,  computed 
distances,  and  rate  per  ton  per  mile  from  Boston  to  the  points  therein 
named  imder  the  present  rates: 

RaH-and'VxUer  rates  and  dUtances  from  Bo9ton.<^ 


To- 


Atknta: 

Vlft  Savannah . 

Via  Norfolk... 

Lynchborg 

St.  Louis 

CtnclnnaU 

Naahvilte 

KnoxTille 


Dis- 
tance. 


,  RatoDM'   Rate  per 
I      iw        ton  per 
'  pounds.       mlw. 


MUtt. 
fl06 
807 
£21 
l,a06 
968 
883 
746 


Omlf. 

85 

85 

47 

»83 

»60 

6  91 

MOO 


miu. 

28.0 

19 

18 

18.8 

13.4 

20.0 

27 


•All  references  In  report  to  earnings  of  steamship  lines  computed  on  prorating  mileage. 

ft  First  class.  Under  the  proposed  adjustment  the  carload  rate  of  93  cents  would  yield  31  mills  per  ton 
per  mile  and  the  less-than-carload  rate  of  tlM  about  35.3  mills  thBOogh  Savannah,  and  21  and  23.4  mills, 
respectively,  through  Norfolk. 

The  following  table  shows  the  all-rail  rates,  distances,  etc.,  from 
Boston  to  the  points  above  mentioned: 

All-rail  raU$  and  dittance$  firmi  Bo$ton, 


T<^ 


Dis- 
tance. 


Rate  per    Rate  per 
100         ton  per 
pounds.       mile. 


JiiUt. 

Atlanta 1,111 

Lynchburg 635 

St.  Louis 1,205 

Oncinnati 945 

Nashville 1,187 

KnoxviUe 971 


Cent*. 
117 
54 

88 

65 

91 

100 


MUli. 
21 
17 

14.6 
18.8 
1&3 
20.6 


This  trafDc  to  Atlanta,  through  Savannah,  yields  to  the  Ocean 

Steamship  Company  23.2  mills  per  ton  per  mile  and  to  the  Central 

of  Georgia  Railway  about  the  same  amount,  while  the  Merchants  & 

Miners  Transportation  Company  receives  16.6  mills  to  Norfolk  and 

the  Seaboard  Air  Line  Railway  16.5  mills  thence  to  Atlanta.     It  is 
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in  evidence  that  the  average  earnings  of  the  Seaboard  Air  Line  for 
the  year  1905  were  slightly  above  11  mills.  The  rate  to  Nashville 
pays  the  steamship  lines  14  and  17.4  mills  through  Norfolk  and 
Charleston,  respectively,  and  the  rail  lines  14.7  and  17.3  miUs. 

Both  the  all-rail  and  rail-and-water  rate  to  Nashville  apply  from 
the  interior  points  of  manufacture  as  well  as  the  port  proper. 
Defendants  claim  that  the  NashviUe  rate  is  made  by  the  trunk  lines 
north  of  the  Ohio  River  in  connection  with  the  Louisville  &  Nashville 
Railroad  and  is  controlled  by  competition  of  the  Ohio  and  Cumber- 
land rivers.  The  extent  of  this  competition  is  not  shown.  Neither 
is  it  shown  that  boots  and  shoes  are  now  transported  by  these  water 
carriers. 

The  all-rail  and  rail-and-water  rates  to  Knoxville  also  apply  from 
the  interior  as  well  as  the  port  proper.  Defendants  assert  that  the 
proximity  of  KnoxviUe  to  Ohio  River  crossings  tends  to  a  lower  adjust- 
ment to  that  point  from  the  west  and  that  competition  between  the 
eastern  markets  and  eastern  carriers  on  the  one  hand  and  the  western 
markets  and  western  carriers  on  the  other  affects  the  Knoxville  rate; 
also  that  in  territory  west  of  a  line  through  KnoxviUe  and  Chattanooga 
the  trunk  lines  will  not  recognize  a  differential  in  favor  of  the  water- 
and-rail  routes. 

While  it  is  stated  by  defendants'  traffic  officials  that  300  miles 
is  the  prorating  distance  from  Boston  to  Norfolk,  Charleston,  and 
Savannah,  the  actual  divisions  of  the  steamship  lines,  as  well  as 
those  of  the  rail  lines,  are  shown  as  follows: 

Division  of  rates. 


Boston  to— 


Atlaota: 

via  Norfolk  and  Seaboard  Air  Line 

via  Savannah  and  Central  of  Georgia  Ry. 
Ljnehburg: 

via  Chesapeake  A  Ohio  Ry 

via  Southern  Ry 

Clnotnnati  via  Southern  Ry 

St.  Louis  via  Southern  Ry 

Nashrilie  via  Southern  Ry 


Rate. 


ship. 


RalL 


-I- 


Omit. 
«85 
•85 

47 
47 
60 
88 
«91 


OttUi. 
34.0 
84.8 

25.8 
»27.3 

»ao.7 
»ao.7 

21 


48.1 
84.2 

tL2 
«lt.7 
<88.S 
«e2.S 


«  Division  after  deducting  Insurance,  terminal,  and  similar  charges. 
b  Includes  Boston  terminal  allowance  and  marine  Insurance, 
c  Includes  Norfolk  terminal,  bridge  toll,  and  river  transfer. 


There  is  considerable  evidence  on  complainants'  contention  that 
the  carload  rate  is  of  no  practical  utility  and  as  to  the  feasibility  of 
concentrating  into  carload  lots  less-than-carload  shipments  at  the 
ports.  It  is  conceded  by  defendants  that  boots  and  shoes  are  not  a 
carload  commodity,  one  of  the  traffic  officials  testifying  that  to  the 
best  of  his  knowledge  Atlanta  is  the  only  city  with  the  carload  rate. 
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Jobbers  require  a  wide  diversity  of  stock  and,  while  an  aggregate  of 
several  carloads  may  be  shipped  through  the  port  in  one  week,  it  is 
seldom,  if  ever,  that  a  carload  quantity  is  required  or  can  be  received 
in  one  day  from  one  factory  or  station  so  as  to  meet  the  requirements 
of  the  classification  rule  heretofore  quoted.  Several  plans  are  sug- 
gested as  a  result  of  investigations  and  correspondence  by  defendants, 
all  of  which  involve  additional  expense  and  in  some  instances  require 
delivery  at  the  port  on  certain  days  of  the  week.  Mr.  Winbum,  of 
the  Central  of  Georgia  Railway,  who  made  a  personal  investigation 
of  these  conditions,  admits  that  the  cost  of  concentration  and  insur- 
ance would  approximate  the  less-than-carload  rate,  and  Mr.  Whitney, 
of  the  Merchants  &  Miners  Transportation  Company,  states  in  a  letter 
dated  January  3,  1905,  to  Mr.  Kiser,  that  his  company  has  ''always 
contended  that  a  reduction  in  the  classification  of  shoes,  on  carload 
quantity  only,  would  not  be  beneficial  to  the  shoe  people."  We 
are  convinced  upon  a  full  consideration  of  all  the  evidence  that 
the  concentration  of  less-than-carload  shipments  at  the  ports  is  not 
feasible  in  the  legal  sense  that  rates  must  be  free  from  conditions 
and  burdens  in  their  application. 

Boots  and  shoes  are  packed  in  wooden  cases,  case  and  contents 
averaging  60  to  65  pounds,  and  are  easily  loaded  and  unloaded. 
The  record  does  not  show  any  particular  hazard  in  transit.  One  of 
the  complainants  testified  that  he  did  not  recaU  filing  a  claim  for 
damage  not  occasioned  by  wrecks  or  leaking  cars.  Claims  for  theft, 
while  more  frequent,  are  not  shown  to  be  of  such  consequence  as  to 
appreciably  influence  the  rate,  claims  of  this  class  of  the  Orr  Shoe 
Company  for  the  year  ending  March  15,  1906,  against  the  Seaboard 
Air  Line  on  shipments  from  Boston  and  New  York  aggregating 
S61.29,  and  against  the  Central  of  Georgia,  S87.55,  on  a  freight  account 
with  these  carriers  of  some  S30,000.  For  the  year  ending  June  30, 
1906,  the  Kiser  Company's  claims  of  this  class  on  inboimd  freight 
from  New  England  ports  amoimted  to  S74.75  on  a  freight  account  of 
$25,636.72.  It  is  in  evidence  on  behalf  of  the  Southern  Railway 
that  from  January  1,  1904  to  January  22,  1906,  the  total  claims  filed 
at  Atlanta  for  concealed  losses  on  shoes  amounted  to  Sl,207.11. 

Defendants  show  that  the  revenue  derived  from  a  carload  of  boots 
and  shoes  is  considerably  less  than  on  certain<enumerated  commod- 
ities rated  first,  second,  and  even  third  class.  Owing  to  differences 
in  bulk  and  weight  there  must  of  necessity  be  marked  variations  in  the 
revenue  per  car  produced  by  articles  in  the  same  and  other  classeSi 
and  a  disparity  either  way  is  not  conclusive  of  the  propriety  of  an 
adjustment.  A  conmiodity  rate  is  generally  lower  than  the  rate 
applicable  to  the  class  from  which  the  commodity  is  withdrawn,  and 
is  established  because   considerations  other  than  relative  rating  so 
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require.  It  is  true  boots  and  shoes  have  been  ahnost  universally 
rated  first  class  in  the  several  classifications,  but  the  long  maintenance 
of  a  particular  rating  can  not  negative  the  right  of  shippers  to  such 
lower  adjustment  as  circumstances  and  conditions  may  demand  and 
which  the  action  of  the  carriers  in  voluntarily  establishing  shows  to 
be  prima  facie  reasonable. 

The  published  rates  now  in  issue,  we  are  convinced,  were  in  great 
measure  prompted  by  the  retaliatory  action  of  the  western  lines  in 
practically  meeting  and  threatening  to  exceed  the  reductions  from 
eastern  territory,  and  it  is  stated  by  certain  of  the  defendants  that 
were  it  not  for  this  and  the  adoption  of  the  any-quantity  rate  by  other 
carriers  from  the  east  the  85-cent  carload  rate  would  not  be  disturbed. 

This  increase  is  shown  to  have  been  preceded  by  conferences 
between  the  members  of  the  Southeastern  Freight  Association,  and 
it  clearly  appears  that  the  increased  rates,  while  not  shown  to  have 
been  founded  upon  a  specific  agreement,  were  initiated  by  each  car- 
rier with  a  full  understanding  that  like  action  would  be  taken  by 
its  competitors.  Although  the  primary  consideration  in  cases  of 
this  nature  before  the  Commission  is  the  reasonableness  of  the  rates 
involved,  through  whatever  agency  established,  the  practical  unifica- 
tion of  carriers  in  increasing  their  rates  may  and  should  properly  be 
taken  into  account  in  determining  whether  an  increase  is  in  fact 
justified  or  is  the  result  of  a  concerted  action  without  r^ard  to  the 
justness  of  the  increased  rate. 

The  movement  of  boots  and  shoes  is  steady  throu^out  the  year, 
and  it  is  testified  that  the  shipments  of  the  Orr  Company  for  the  year 
ending  March  1,  1906,  aggregated  74,716  cases,  an  increase  over  the 
previous  year  of  12,866  eases,  and  that  for  the  three  wholesale  houses 
at  Atlanta  the  movement  of  150,056  cases  for  the  year  ending  March 
1,  1906,  represented  a  gain  of  29,626  over  the  previous  year.  TTie 
Kiser  Company's  shipments  for  the  year  ending  December  31,  1905, 
amounted  to  47,000  cases,  an  increase  over  1904  of  8,400  cases,  and 
for  the  first  six  months  of  1906  this  company  received  31,000  cases. 
It  appears  that  the  movement  from  the  east  in  1906  and  1907  and 
for  the  first  ten  months  of  1908  materially  decreased  not  only  to 
Atlanta,  but  to  the  other  points  mentioned  herein  as  well.  It  is  also 
shown  that  for  the  tmo  years  last  mentioned  the  general  movement 
from  New  England  of  boots  and  shoes  was  below  normal  and  this  period 
can  hardly  be  taken  as  a  fair  indication  of  the  effects  of  the  S5-cent 
rate  on  the  Atlanta  tonnage.  General  trade  conditions  are  no  doubt 
responsible  for  the  decreased  movement.  One  of  the  complainants 
testifies  that  following  the  financial  disturbances  of  1907  his  com- 
pany curtailed  its  inbound  tonnage  and  supplied  the  trade  from  stock 
on  hand,  which  decreased  for  the  year  ending  November  1,  1908,  from 
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approximately  a  half  million  to  something  over  two  hundred  thousand 
dollars. 

The  reasonableness  of  any  adjustment  can  not  be  ascertained  with 
mathematical  accuracy,  and  especially  is  this  true  in  the  present 
case,  wherein  must  be  considered  not  only  individual  rates  and  com- 
parisons, but  also  the  conditions  leading  to  and  the  history  of  the 
present  adjustment.  We  are  not  unmindful  that  boots  and  shoes 
have  generally  been  and  are  now  rated  first  class  in  the  different  classi- 
fications, but  the  tonnage  to  Atlanta,  the  voluntary  establishment  of  a 
carload  and  later  an  any-quantity  commodity  rate  far  below  that  basis, 
and  other  considerations  convince  ns  of  the  propriety  of  a  lower 
adjustment  than  that  now  published  by  the  defendants.  However, 
we  must  also  keep  in  mind  the  probable  effect  of  our  action  upon 
the  rates  to  other  destinations  in  the  territory  involved.  As  before 
stated,  it  has  been  demonstrated  to  our  satisfaction  that  a  carload 
rate  is  of  no  practical  utUity.  We  are,  therefore,  of  opinion,  upon  a 
careful  consideration  of  the  whole  record,  that  the  defendants'  rate  of 
SI. 05  per  100  pounds,  applicable  to  less-than-carload  shipments,  is 
under  all  the  circumstances  and  conditions  unreasonable  and  unjust. 
We  are  not  convinced,  however,  that  85  cents  per  100  pounds,  any 
quantity,  is  a  reasonably  compensatory  rate.  Boots  and  shoes  are 
high-grade  traffic  and  should  accordingly  bear  their  proportionate 
share  of  general  transportation  expense.  St.  Louis,  Cincinnati,  and 
Lynchburg  are  accorded  lower  rates  than  Atlanta,  it  is  true,  but  it 
should  be  considered  that  the  lower  rates  to  points  north  of  the  Ohio 
River,  due  to  greater  density  of  traffic  and  competition,  force  the 
rates  to  the  first-named  points  to  a  lower  basis  than  obtains  generaUy 
to  points  in  the  south,  and  it  may  be  also  that  the  Lynchbiurg  rate 
is  influenced  by  this  northern  adjustment.  It  is  therefore  our  finding 
and  conclusion  that  the  defendants'  rate  of  SI. 05  per  100  poimds  for 
the  transportation  of  boots  and  shoes  by  water  and  rail  from  Boston 
and  New  York  to  Atlanta  is  imjust  and  imreasonable  to  the  extent  it 
exceeds  95  cents.  It  is  our  further  conclusion  that  a  reasonable  and 
just  charge  to  be  applied  in  the  future  should  not  exceed  95  cents. 

The  question  now  arises  whether  our  order  shall  extend  to  the  rates 
from  other  ports  than  Boston  and  New  York.  The  allegations  of  the 
petition  include  Boston,  New  York,  and  "other  Eastern  ports,"  while 
the  prayer  of  the  petition  is  directed  simply  to  '* Eastern  ports."  The 
85-cent  carload  and  any-quantity  rates  referred  to  herein  appear  to 
have  applied  not  only  from  Boston  and  New  York,  but  from  Provi- 
dence, Philadelphia,  and  Baltimore  as  well.  All  these  points  take 
the  same  first  class  rail-and-water  rate  to  Atlanta,  except  Baltimore, 
which  enjoys  a  differential  of  7  cents.  While  doubtless  the  east- 
em  ports  grouped  with  Boston  and  New  York  with  respect  to  class 
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rates  were  contemplated  by  complainants,  we  do  not  feel  justified  in 
extending  the  order  beyond  the  specific  and  definite  all^ations  of 
the  complaint.  We  can  not  accept  such  general  designations  as  the 
basis  for  an  order  which  to  be  enforceable  under  the  law  must  be 
specific  and  definite  either  in  ^numerating  particular  points  or  indi- 
cating a  specificaUy  defined  group  or  territory.  As  to  Baltimore,  the 
95-cent  rate,  under  the  estabUshed  method  of  rate-making  from 
North  Atlantic  ports  to  Atlanta,  apparently  should  not  be  prescribed, 
even  were  there  no  question  of  our  authority  to  include  that  port 
upon  the  present  pleadings,  but  it  is  expected  that  practical!]^  the 
same  relative  adjustment  from  Baltimore  will  be  established  and 
maintained  as  to  this  traffic  that  has  heretofore  existed  between 
that  point  and  the  North  Atlantic  ports.  It  is  suggested  that  a 
less-than-carload  rate  of  89  cents  from  Baltimore  to  Atlanta  would 
properly  maintain  that  relationship. 

An  order  will  be  entered  in  accordance  with  the  views  herein 
expressed. 
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No8.  2273  and  2670. 
LARROWE  MILLING  COMPANY 

V. 

CHICAGO  &  NORTH  WESTERN  RAILWAY  COMPANY  ET  AL. 


Submitted  September  SO,  1909,    Decided  January  4, 1910, 


1.  The  principal  defendant  has  two  routes  from  Janeeville,  Wis.,  to  Chicago,  a  direct 

one  of  91  miles  and  an  indirect  one  through  Waukesha  and  Milwaukee  of  162 
miles.  On  shipments  moving  from  Janesville  to  Cattaraugus,  N.  Y.,  and 
Windber,  Pa.,  over  the  direct  route  to  Chicago,  chaiges  were  based  on  the  local 
rate  to  Chicago  via  that  route  and  the  through  rate  beyond,  although  the  local 
rate  over  the  indirect  route  through  Waukesha,  added  to  the  through  rate  to 
destination  from  Chicago,  made  a  lower  combination;  Held,  That,  in  the 
absence  of  a  specific  through  rate,  the  case  is  controlled  by  Rule  215  of  Confer- 
ence Rulings  Bulletin  No.  4,  and  the  complainant  is  entitled  to  reparation  for 
the  resulting  overcharge. 

2.  The  Commission  intervenes  in  misrouting  cases  only  when,  as  the  resuH  of  the 

failure  to  obey  the  shipper's  routing  instructions,  or  as  a  result,  without  such 
instructions,  of  moving  a  shipment  over  a  route  carrying  a  hi^er  rate  than 
the  rate  in  effect  over  another  route  reasonably  available,  additional  transpor- 
tation chaiges  accrue.  In  these  cases  no  such  damage  followed  the  routing 
of  the  shipments  directly  to  Chicago,  for  the  reason  that  under  the  rule  referred 
to  the  lower  combination  of  rates  over  the  other  route  was  applicable. 

Charles  Staff  for  complainant. 

8.  A,  Lynde  for  Chicago  &  North  Western  Railway  Company. 

H.  A.  Taylor  and  II,  Murray  Andrews  for  Erie  Railroad  Com- 
pany and  Chicago  &  Erie  Railroad  Company. 

Charles  B.  FemaJd  for  Pennsylvania  Railroad  Company  and 
Pennsylvania  Company. 

McPfiersaUf  BiUs  cfe  Streeter  for  Pere  Marquette  Railroad  Company. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

The  first  of  the  above-entitled  complaints  relates  to  a  carload  ship- 
ment of  sugar-beet  pulp,  weighing  30,250  pounds,  which  was  for- 
warded by  the  complainant  on  January  16,  1906,  from  Janesville,  in 
the  state  of  Wisconsin,  to  Cattaraugus,  in  the  state  of  New  York,  and 
routed  by  the  complainant  via  the  Erie  Despatch.    The  principal 
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defendant  has  two  lines  from  Janesville  to  Chicago,  the  direct  line 
being  91  miles  in  length,  while  the  indirect  route,  through  Waukesha 
and  Milwaukee,  involves  a  haul  of  162  miles.  The  shipment  moved 
over  the  direct  route  to  Chicago  and  thence,  as  routed  by  the  shipper, 
over  the  Chicago  &  Erie  Railroad  and  the  Erie  Railroad  to  destina- 
tion, where  charges  were  collected  in  the  amoimt  of  $54.15,  appar- 
rently  based  upon  the  combination  of  the  Class  E  rate  of  6.09  cents 
per  100  pounds  to  Chicago  and  a  commodity  rate  of  11  cents  beyond. 

The  complainant's  contention  is  that  the  shipment  should  have 
moved  through  Waukesha  and  Milwaukee,  over  which  route  a  lower 
combination  rate  of  14  cents  was  in  effect,  made  up  of  a  proportional 
commodity  rate  of  3  cents  to  Waukesha  and  the  ll«cent  rate  from 
Chicago  to  destination,  which,  under  the  tariffs,  was  applicable  to 
Milwaukee  and  other  100-per-cent  points,  including  Waukesha.  It 
may  be  well  to  state  that  this  rate  of  1 1  cents  was  the  grain  and  grain 
products  rate  which,  imder  tariffs  published  by  the  defendants 
entitled  ''Exceptions  to  Official  Classification,''  was  made  to  apply 
specifically  to  sugar-beet  pulp.  While  there  is  some  doubt  whether 
the  rate  was  applicable  to  Cattaraugus  upon  this  particular  shipment, 
that  doubt  has  since  been  removed  by  an  amendment  to  the  tariff, 
and  therefore  need  not  now  be  considered. 

The  complaint  seems  to  be  controlled  by  rule  215  of  Conference 
Rulings  Bulletin  No.  4.  The  facts  that  resulted  in  that  ruling  were  as 
follows:  The  same  through  rate  was  published  from  an  eastern  point 
of  origin  to  both  Chicago  and  Milwaukee,  and  on  traffic  to  certain 
destinations  beyond  those  points,  reached  by  the  same  carrier  either 
directly  from  Chicago  or  indirectly  through  Milwaukee,  the  through 
charges  were  made  up  by  adding  the  local  rate  out  of  Chicago  or 
Milwaukee  to  the  through  rate  to  either  of  those  ]>oints.  The  distance 
from  Milwaukee  to  destination  being  less  than  the  haul  from  Chicago, 
the  local  rate  out  of  Milwaukee  was  also  less  than  the  local  out  of 
Chicago.  Although  the  shipment  was  carried  through  Chicago 
directly  to  destination,  we  held  that  the  lower  combination  based  on 
Milwaukee  was,  in  the  absence  of  a  specific  joint  through  rate,  the 
legal  rate  to  apply,  and  that  it  was  not  necessary  in  such  a  case  that 
the  shipment  should  have  moved  over  the  route  carrying  the  lower 
combination.  The  important  fact  in  the  case  was  that  the  route 
from  Chicago,  whether  directly  to  destination  or  through  Milwaukee 
to  destination,  was  over  the  lines  of  one  and  the  same  carrier. 

The  situation  in  the  case  before  us  differs  from  that  case  only  in 
that  the  shipment  here  was  eastbound  instead  of  westboimd.  The 
same  principle,  however,  controls.  The  only  junction  that  the 
principal  defendant  has  with  the  Erie  Despatch  is  at  Chicago.  The 
direct  route  to  that  point  as  well  as  the  indirect  route  through  Wau- 
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kesha  and  Milwaukee  are  over  the  lines  of  the  principal  defendant. 
No  specific  joint  through  rate  was  in  eflFect  over  either  route.  We 
therefore  hold,  under  the  authority  of  the  rule  cited,  that  the  lower 
combination  based  on  Waukesha  was  the  legally  applicable  basis  for 
making  up  the  through  charges,  notwithslanding  the  fact  that  the 
shipment  actually  moved  over  the  direct  route  to  Chicago.  The 
result  is  that  the  complainant  has  been  overcharged  on  the  shipment 
to  the  extent  that  the  charges  collected  exceeded  the  combination 
rate  of  14  cents  based  on  Waukesha,  and  we  so  find.  The  amount  of 
such  overcharge  must  be  refunded  to  the  complainant  with  interest, 
the  principal  defendant  to  be  charged  with  the  difference  between 
the  revenue  which,  as  we  presiune,  it  actually  received  under  its  class 
rate  of  6.09  cents  per  100  pounds  to  Chicago,  and  the  revenue  that 
it  would  have  received  on  its  local  rate  to  Waukesha  and  its  agreed 
division,  if  any,  of  the  through  rate  beyond. 

In  assessing  its  charges,  and  as  actually  collected,  the  principal 
defendant  seems  to  have  computed  its  revenue  at  6.9  cents  when, 
under  the  Class  E  rate,  it  should  have  been  computed  at  6.09  cents  per 
100  poimds.  This  makes  a  further  overcharge  of  $2.40,  which  of 
course  will  be  adjusted  when  the  order  herein  entered  is  complied 
with. 

In  the  second  of  these  two  complaints  it  appears  that  on  January 
2,  1906,  the  petitioner  8hip]>ed  one  carload  of  the  conunodity  in  ques- 
tion, weighing  35,332  pounds,  from  Janesville  to  Windber,  in  the 
state  of  Pennsylvania.  This  shipment  seems  also  to  have  moved 
over  the  direct  line  of  the  Chicago  &  North  Western  to  Chicago, 
and  charges  were  assessed  and  collected  at  destination  in  the  sum  of 
$66.78,  or  at  a  rate  of  18.9  cents  per  100  pounds.  We  are  unable  to 
say  on  just  what  tariff  authority  this  collection  was  made,  but 
apparently  it  was  based  on  the  sum  of  the  distance  rate  of  4^  cents 
to  Chicago  and  the  grain-products  rate  of  14^  cents  beyond,  the  latter 
rate  being  made  applicable  to  sugar-beet  pulp,  as  already  explained. 

With  respect  to  the  transportation  up  to  Chicago,  this  case  differs 
from  the  one  just  considered  only  in  that  the  sliipper,  apparently 
knowing  of  the  lower  combination  rate  on  Waukesha,  affirmatively 
routed  the  sliipment  through  Milwaukee;  but  the  principal  defend- 
ant, instead  of  following  the  instructions,  carried  the  shipment,  as 
stated,  over  its  direct  line  to  Chicago,  and  there  made  dehvery  to  the 
Pennsylvania  Railroad,  by  which  it  was  carried  to  destination.  We 
intervene,  however,  in  misrouting  cases  only  when  additional  trans- 
portation charges  accrue,  either  as  the  result  of  the  failure  of  the 
carrier  to  obey  the  shipper's  routing  instructions  or  where,  in  the 
absence  of  such  instructions,  a  more  expensive  route  is  used  by  the 
carrier  than  is  available.     In  this  case  no  such  damage  follows  the 
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routmg  of  the  shipment  directly  to  Chicago,  for,  as  we  have  just  held 
in  the  first  of  the  above-entitled  complaints,  the  lower  rate  from 
Janesville  through  Waukesha  to  Chicago,  in  the  absence  of  a  specific 
through  rate  from  point  of  origin  to  destination,  was  also  applicable 
over  the  direct  route  to  Chicago  in  making  up  the  through  charges 
on  the  shipment.  It  follows,  therefore,  that  there  has  been  an  over- 
charge on  this  shipment  in  the  sum  of  $4.95,  which  amoimt  the  com- 
plainant is  entitled  to  recover,  with  interest,  from  the  defendants  on 
the  same  basis  as  is  fixed  in  the  foregoing  case.  No.  2273. 

It  may  be  well  to  note  that  although  these  complaints  were  filed  in 
March  and  June,  1909,  the  claims  were  first  lodged  with  the  Com- 
mission informally  on  January  7,  1908. 

An  order  will  be  entered  in  accordance  with  the  findings  herein. 
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No.  1529. 
MOUNTAIN  ICE  COMPANY  ET  AL. 

V. 

DELAWARE,    LACKAWANNA     &    WESTERN     RAILROAD 

COMPANY. 


No.  1649. 
SAME 

V. 

DELAWARE,    LACKAWANNA    &    WESTERN     RAILROAD 

COMPANY  ET  AL. 


No.  1631. 

MOUNTAIN     ICE    COMPANY     AND    TROUT     LAKE    ICE 

COMPANY 

V. 

ERIE  RAILROAD  COMPANY. 


No.  1632. 
SAME 

V, 

ERIE  RAILROAD  COMPANY  ET  AL. 


SubmiiUd  November  SO,  1909.    Decided  January  3,  1910. 


1.  It  appeftn  that  defendants  have  in  every  hiatance  complied  with  the  orders  of  the 
Commission  made  in  a  former  report  upon  these  cases;  upon  sopplemental 
complaints  asking  that  defendants  establish  other  rates  put  in  issue  by  the 
original  complaints  bat  not  passed  on  because  of  lack  of  testimony,  and  that 
the  prior  decision  declining  to  reduce  certain  ]oint  rates  on  ice  to  Philadelphia 
be  reconsidered;  Hdd^  That  (a)  the  present  rates  mentioned  In  case  No.  1629 
on  ice  from  the  Pocono  Mountains  and  the  Jersey  lakes  to  Brooklyn  terminals, 
Harlem  station,  and  other  points  in  New  Jersey  and  New  York;  (6)  the  pres- 
ent rates  mentioned  in  case  No.  1549  on  ice  from  the  Pocono  Mountains  to 
Philadelphia,  requiring  Philadelphia  A  Reading  deliveries,  and  to  varioos 
points  in  New  Jersey,  Delaware,  and  Maryland;  (c)  the  present  rates  men- 
taoned  in  case  No.  1631  on  ice  from  Sterling  Forest,  N.  Y.,  to  various  points  in 
New  Jersey  and  New  York;  and  (d)  the  present  rates  mentioned  in  case  No. 
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1632  on  ice  from  the  Pocono  Mountains  to  West  Newark,  N.  J.,  and  to  other 
points  in  New  Jersey  and  New  York,  are  unreasonable  and  reasonable  rates 
prescribed  for  the  future. 

2.  Upon  application  of  complainant,  an  examiner  will  be  delegated  to  take  testimony 
upon  the  various  reparation  claims  involved  in  these  cases,  and  upon  that 
record  the  parties  will  be  further  heard  and  proper  orders  made. 

H,  C,  Reynolds  for  complainants  and  interveners. 

J,  L.  Seager  for  Delaware,  Lackawanna  &  Western  Railroad  Com- 
pany. 

J,  E.  Reynolds  for  Central  Railroad  Company  of  New  Jersey. 

J.  J.  Beattie  for  Lehigh  &  Hudson  River  Railroad  Company. 

n,  A.  Taylor  for  Erie  Railroad  Company. 

2>.  B.  Griffin  for  Long  Island  Railroad  Company. 

Charles  Heebner  for  Philadelphia  &  Reading  Railroad  Company  and 
Atlantic  City  Railroad  Company. 

Supplemental  Repokt  of  the  Commission. 

PROUTr,  Commissioner: 

In  the  original  opinion  in  the  above-entitled  cases,  15  I.  C.  C.  Rep., 
805,  the  Commission  considered  rates  from  points  of  origin  in  New 
Jersey  and  in  the  Pocono  Mountains  to  various  destinations.  As 
a  result,  rates  were  established  to  Hoboken,  Jersey  City,  Philadel- 
phia, and  to  points  upon  the  Long  Island  Railroad,  these  being  what 
might  be  termed  base  rates  under  which  the  great  bulk  of  the  traffic 
moved.  The  original  complaints  named  a  large  number  of  points  to 
which  the  rates  were  alleged  to  be  excessive,  but  no  testimony  was 
introduced  with  respect  to  most  of  these  points  and  the  rates  them- 
selves were  not  discussed.  The  Commission  suggested  that  the 
defendants  should  check  in  rates  to  these  other  points  in  conformity 
with  the  base  rates  which  were  established,  stating  that  if  this  were 
not  done  the  matter  could  be  further  called  to  its  attention  by  supple- 
mental complaint. 

The  defendants  have  in  every  instance  complied  with  the  orders  of 
the  Commission,  hut  the  complainant  now  files  a  supplemental  peti- 
tion in  each  of  the  above  cases,  claiming  that  the  carriers  have  not 
established  the  other  rates  put  in  issue  by  the  original  complaints  in 
accordance  with  the  decision  and  opinion  of  the  Commission,  and  ask- 
ing that  such  rates  be  now  established.  It  also  asks  that  the  Commis- 
sion reconsider  it^  decision  in  declining  to  reduce  certain  joint  rates 
to  Philadelphia  in  addition  to  the  one  fixed.  The  exact  questions  pre- 
sented and  our  decision  thereon  will  be  best  stated  by  considering  the 
different  cases  separately. 

In  No.  1529  the  Delaware,  Lackawanna  &  Western  is  the  sole 
defendant.  That  company  previous  to  the  making  of  our  order  in  the 
original  case  had  maintained  rates  to  its  various  terminals  in  Brook- 
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lyn,  the  cars  containing  tho  ice  being  carried  upon  car  floats  from 
Hoboken  to  the  Brooklyn  terminals.  The  through  charge  for  this 
service  had  been  arrived  at  by  adding  to  the  rate  up  to  Hoboken  from 
both  the  Pocono  Mountains  and  the  New  Jersey  lakes,  25  cents  per 
ton  for  lighterage.  The  Commission  reduced  the  rate  from  the 
Pocono  Mountains  from  85  cents  per  ton  to  65  cents  per  ton  when 
transported  in  ordinary  box  cars  and  75  cents  per  ton  when  transported 
in  ice  cars.  These  rates,  as  already  stated,  were  put  in  by  the  defend- 
ant, but  its  rates  to  Brooklyn  terminals  were  left  as  they  had  been  in 
the  past,  namely,  from  the  Pocono  Mountains  $1.10  and  from  New 
Jersey  points  85  cents.  The  complainant  insists  that  reductions  should 
be  made  in  these  Brooklyn  rates  corresponding  with  our  reductions  in 
the  Hoboken  rates — that  is,  that  the  Brooklyn  rate  from  the  Pocono 
Mountains  should  be  90  cents  per  ton  when  transported  in  ordinary 
box  cars  and  $1  per  ton  when  transported  in  ice  cars;  from  the  New 
Jersey  lakes,  75  cents  per  ton  when  transported  in  ordinary  box  cars 
and  80  cents  per  ton  when  transported  in  ice  cars. 

The  defendant  claims  that  its  lighterage  service  actually  costs  it  in 
excess  of  25  cents  per  ton  and  that  therefore  it  does  not  follow  that  it 
should  be  required  to  reduce  the  rate  to  its  Brooklyn  terminals  as 
claimed  by  the  complainant.  Testimony  bearing  upon  the  cost  of 
lighterage  was  introduced  by  both  parties. 

We  are  of  the  opinion  that  the  rates  above  given  from  the  Pocono 
Mountains  and  the  Jersey  lakes  are  unreasonable,  and  that  reasonable 
rates  on  ice  to  these  Brooklyn  terminals  and  the  Harlem  station  of 
the  defendant  would  be  from  the  Pocono  Mountains,  not  exceeding 
90  cents  per  ton,  when  transported  in  ordinary  box  cars  and  $1  per  ton 
when  transported  in  ice  cars;  from  the  lakes  of  New  Jersey  75  cents 
per  ton  when  transported  in  ordinary  box  cars  and  85  cents  per  ton 
when  transported  in  ice  cars. 

The  complainant  also  asks  that  rates  be  established  to  stations  on 
the  South  Brooklyn  Railway,  but  this  railroad  is  not  a  party  to  these 
proceedings  and  it  appears  that  the  complainant  already  enjoys  a 
satisfactory  rate  in  connection  with  the  Erie  from  both  the  Pocono 
Mountains  and  the  Jersey  lakes  to  these  points.  We  must  decline, 
therefore,  to  express  an  opinion  upon  rates  to  such  points  in  connec- 
tion with  the  Delaware,  Ija<*ka wanna  &  Western. 

The  complainant  states  that  a  rate  of  85  cents  per  ton  from  Pocono 
Mountains  is  charged  to  the  following  points :  Murray  Hill,  Berkley 
Heights,  Gillette,  Stirling,  Millington,  Lyons,  Basking  Kidge,  Ber- 
nardsville.  Mine  Brook,  Far  Hills,  Peapack,  Gladstone,  Kenvil,  Succa- 
suma,  Ironia,  Chester,  Andover,  Newton,  Franklin  Furnace,  Lafayette, 
Augusta,  Branchville,  and  Changewater,  wliich  is  excessive  and  ought 
not  to  exceed  65  cents.  It  also  alleges  that  the  rate  of  60  cents  to 
Delaware  is  excessive. 
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Of  these  points,  Changewater  and  Delaware  are  on  that  line  of  the 
Delaware,  Lackawanna  &  Western  over  which  this  ice  is  transported 
to  Hoboken,  and  the  distances  are  materially  less  than  to  Hoboken. 

We  are  of  the  opinion  that  the  present  rate  from  the  Pocono  region 
to  Changewater,  as  above  stated,  is  unreasonable  and  that  it  ought  not 
to  exceed  65  cents  when  the  transportation  is  in  ordinary  box  cars 
and  75  cents  in  ice  cars;  that  the  rate  to  Delaware  is  excessive  and 
ought  not  to  exceed  55  cents  when  the  transportation  is  in  ordinary 
box  cars  and  60  cent^  when  in  ice  cara. 

The  other  points  referred  to  are  upon  the  Morris  &  Essex  division 
of  the  defendant  or  upon  branch  lines.  In  all  cases  the  cars  must  be 
set  out  of  the  ice  trains  and  taken  by  other  trains  to  destination.  It 
by  no  means  follows  that  although  the  distance  may  be  less  than  to 
Hoboken  the  rate  should  be  no  higher.  The  circumstances  of  the 
movement  are  entirely  different,  as  well  as  the  competitive  conditions. 
We  are,  however,  of  the  opinion  that  the  rates  charged  as  above  stated 
should  be  somewhat  revised;  that  the  present  rates  are  unreasonable 
and  ought  not  to  exceed  75  cents  per  ton  in  ordinary  box  cars  and  85 
cents  per  ton  in  ice  cars. 

While  we  have  somewhat  reduced  the  rate  to  the  points  referred  to 
in  the  last  paragraph,  we  do  not  find  that  the  rates  charged  have  been 
unjust  or  unreasonal»le  in  the  past,  and  no  reparation  will  be  allowed 
on  account  of  ice  transported  to  these  destinations. 

The  complainant  also  asks  us  to  consider  the  rates  from  the  Pocono 
Mountains  to  Corning  and  Dansville,  N.  Y.  These  points  are  to  the 
west  of  the  mountains  and  this  case  does  not  dim^lose  the  circumstances 
under  which  the  ice  is  handled.  W^e  must  therefore  decline  to  express 
any  opinion  upon  these  rates  as  not  being  fairly  within  the  scope  of 
the  original  proceeding,  nor  presented  to  the  Commission  in  this 
proceeding  in  such  a  way  that  an  intelligent  opinion  can  be  given. 

In  No.  1549,  which  is  against  the  Delaware,  Lackawanna  &  Western 
Railroad  Company  and  others,  the  complainant  asks  us  to  reconsider 
our  refusal  to  reduce  the  rate  from  the  Pocono  Mountains  to  Phila- 
delphia via  Phillipsburg. 

In  the  original  case  four  different  routes  from  the  Pocono  Mountains 
to  Philadelphia  were  referred  to,  two  from  points  upon  the  Delaware, 
Lackawanna  &  Western  and  two  from  points  upon  the  Erie.  It 
appeared  that  the  great  bulk  of  the  traflSc  moved  over  the  Delaware, 
Lackawanna  &  Western,  via  Manunka  Chunk  in  connection  with  the 
Pennsylvania  Railroad,  by  which  route  solid  ice  trains  were  operated 
during  the  season.  The  Commission  reduced  the  rate  via  this  route 
and  stated  that  inasmuch  as  the  complainant  was  thereby  given  access 
to  the  Philadelphia  market  from  the  greater  part  of  its  ice  houses,  it 
would  not  require  the  handling  of  this  ice  by  the  other  routes  upon  a 
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reduced  rate,  although  competition  might  lead  to  a  voluntary  reduc- 
tion of  that  rate. 

The  evidence  now  before  us  shows  that  while  the  bulk  of  the  traffic 
does  move  via  Manunka  Chunk,  and  while  a  special  service  is  main- 
tained, still  only  Pennsylvania  deliveries  can  l)e  obtained  in  Philadel- 
phia via  that  route.  It  appears  that  a  considerable  quantity  of  ice  is 
moved  to  Philadelphia  requiring  a  Philadelphia  &  Reading  deliver}^ 
which  can  only  l>e  obtained  in  connection  with  the  route  via  Phillips- 
burg.  '  The  movement  via  this  route  leaves  the  main  line  of  the  Dela- 
ware, Lackawanna  &  Western  at  Washington  Junction,  is  thence  taken 
on  a  branch  line  to  Phillipsburg,  from  which  it  is  transported  to  Beth- 
lehem via  the  Central  of  New  Jersey,  and  there  delivered  to  the  Phila- 
delphia &  Reading.  No  special  service  is  maintained  via  this  route, 
cars  being  given  only  such  expedition  as  can  be  had  by  placing  them 
in  the  regular  trains.  Nevertheless  considerable  quantities  of  ice  have 
moved  by  this  route  in  the  past  and  continue  to  move,  although  the  rate 
is  higher  than  via  Manunka  Chunk.  The  distance  via  this  route  is  134 
miles,  nearly  10  miles  shorter  than  via  Manunka  Chunk. 

We  are  of  the  opinion  that  as  the  case  is  now  presented  these  Phila- 
delphia &  Reading  deliveries  ought  to  be  open  to  the  complainant,  that 
the  present  rate  of  $1.40  via  this  route  is  unreasonable,  and  that  the  rate 
ought  not  to  exceed  for  the  future  $1.20  when  the  movement  is  in 
ordinary  box  cars  and  $1.35  when  the  movement  is  in  ice  cars.  This 
reduction  should  be  applied  at  all  intermediate  points. 

The  complainant  alleges  that  the  following  rates  to  the  following 
points  now  in  effect  are  excessive : 


Tn 


N*'uivrk.  N.J 

Wa  verly.  N.J 

Kli/ntM-t h.  N.  J 

LlnMi-n.  N.J 

Rh  h  vwi  V ,  S .  J 

Wi H .«lbn«lLM',  N.J 

Perth  AmfMtv.  N.  J 

Mfiuchen,  N'.  J 

Now  Bnin«»wl('k.  N.  J 

Trfntim.N.J.,via<\of  N.J.ftiHl  P.&R... 

Frt  thold,  N.J 

Dflanef>.  N.J 

Ri Vfn.i<Je.  N.J 

Bi'verlv,  N.  J 

Ri vcrti  »n .  N .  J 

Puvi.nia.  N.J 

KliKjtlH'tbport,  N.  J 

ratiidon,  N.J 

W«'*t  M<»«iri^lown,  N.J 

Moun t  Hoi  ly,  N.  J 

MtMlfoitl,  N.  J 

Brtmejfat  City,  N.J , 

Bt'aoh  Haven  N.  J ' 

Mata  wan,  N.J i 

IIazlet,N.J ! 

RtM  Bank. N.J - 

UtUeSilrer.N.J ■ 


Rah'. 


tl.IO 
1.2.'> 
1.2ft 
1.25 

i.2r» 

1.30 
1.30 
1.26 
1.2.') 
1.26 
1.45 
1.40 
1.40 
1.40 
1.40 
1.40 
1.70 
1.40 
l.«5 
l.&S 
1.65 
2.40 
2.40 
1.45 
1.45 
1.45 
L46 


To 


I»n}f  nranch,  N.J 

EUnron.  N.J 

Asbury  Park,  N.J 

Ocean  Gn»vc.  N.J 

Belmar,  N  J 

Sprinjf  lyikc,  N.J , 

Point  Phawnt,  N.J... 

(3  louce^'ter,  N.J 

.Swe<l«'j'lK»ro,  N.J , 

Paul«*l>oro,  N.J , 

Pedricktown,  N.  J 

Penn'B  (*n»ve,  N.  J 

(Jlawboro.N.J 

Pleamntville.  N.J 

Bakemilk'.  N.J 

Somen*  P(»lnt.  N.J 

Ocean  City.  N.J 

Angelnea.  N.  J , 

Holly  Beach. N.J 

ColUniTHWood,  N.J 

Darby,  Pa 

Cheftler,  P» 

Wilmington,  Pel 

Newark,  Del 

Elkton.  Md 

Rarre  do  Grace.  Md . . . 
Baltimore,  lid 


Rate. 


fl.45 
1.45 
1.45 
1.45 
1.70 
l.TO 
1.70 
1.40 
1.70 
1.80 

i.m 

1.80 

i.eb 

1.96 
1.96 
1.96 
1.96 
1.96 
1.95 
1.60 
1.65 
1.66 
1.66 
1.90 
1.90 
1.90 
1.90 
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The  above  points  are  reached  by  various  routes  at  various  distances. 
The  amount  of  this  traffic  moving  to  any  one  point  is  comparatively 
small.  In  no  case  is  the  service  an  expedited  one,  the  cars  of  ice 
being  simply  handled  in  the  lirst  train  which  can  carry  them.  It 
would  not  be  profitable  to  point  out  in  detail  the  routes  or  the  distances. 
In  our  opinion  the  rates  on  ice  now  in  effect  are  unreasonable  and  should 
not  exceed  the  following  per  ton  when  transported  in  ordinary  box 


cars: 


To— 


Rate. 


To- 


Newark,  N.  J 

Waverly,  N.  J : 

Elizabeth,  N.  J 

Linden,  K.  J 

Rahway,  N.J 

Woodbridie,  N.  J 

Perth Amboy,  N.J 

Metuchen,  N.J 

New  Brunswick,  N.J 

Trenton,  N.  J.,  via  C.  of  N.  J.  and  P.  &  R. . . 

Freehold,  N.J 

Delanco,  N.J 

Riverside,  N.J 

Beverly,  N.  J 

Riverton,  N.J 

Pavonia.  N.J 

EliJBabethport.  N.  J....'. 

Camden,  N.  J 

West  Moorestown,  N.  J 

Mount  Holly.  N.J 

Medford,  N.J 

Baniegat  City,  N.J 

Beach  Haven,  N.  J 

Matawan,  N.J  

Hazlet.  N.  J 

RedBank,  N.  J 

LitUe  Silver,  N.  J 


_  i. 


10.95 
1.05 
1.05 
1.05 
1.05 
1.10 
1.10 
1.05 
1.05 
1.05 
1.25 
1.20 
1.20 
1.20 
1.20 
1.20 
1.50 
1.20 
1.45 
1.45 
1.45 
2.10 
2.10 
1.25 
1.26 
1.25 
1.25 


Long  Branch,  N.  J  .. 

Elberon,  N.  J 

Aabury  Park,  N.  J... 
Ocean  Grove,  N.  J . . . 

Belmar.  N.J 

Spring  Lake.  N.  J  ... 
PointPlea8ant,N.  J. 

Gloucester,  N.J 

Swedesboro,  N.J 

Panlflboro,  N.J 

Pedricktown,  N.J... 
Penn'8  Grove,  N.  J.. 

Glaasboro,  N.J 

Pleasantville.  N.  J... 
Bakeriville,N.J.... 
Somers  Point,  N.  J.. 

Ocean  City,  N.J 

Angelaea,  N.  J 

Honv  Beach.  N.J... 
Collingswooa,  N.  J.. 

Darby.  Pa 

Chester,  Pa 

Wilmington,  Del 

Newark,  Del 

Elkton,  Md 

Havre  de  Grace,  Md. 
Baltimore,  Md 


I 


Rate, 


$1.26 

i.as 

1.2& 
L25 
1.50 
l.fiO 
I.fiO 
L2D 
1.60 
1.66 
1.56 
1.66 
1.46 
1.76 
1.76 
1.76 
1.76 
1.75 
1.75 
1.40 
1.46 
1.46 
1.45 
1.70 
1.70 
1.70 
l.TO 


When  ice  cars  are  used,  10  cents  may  be  added  in  case  of  the  rate  to 
Newark,  N.  J.,  making  a  rate  of  $1.05,  and  in  all  other  cases  15  cents 
may  be  added  to  the  rate. 

In  No.  1631  the  Commission  established  rates  via  the  Erie  Railroad 
from  Sterling  Forest,  in  the  state  of  New  York,  to  Jersey  City,  and  also 
to  points  upon  the  Long  Island  Railroad.  By  the  supplemental  com- 
plaint we  are  now  asked  to  apply  the  rates  fixed  for  Jersey  City  to 
various  other  points  in  that  vicinity,  which  may  roughly  be  described 
as  located  u{)on  the  Bergen  County  Branch,  the  Newark  Branch,  the 
Piermont  Branch,  the  Newburg  &  New  York  Branch,  the  Newburjf 
Branch,  the  Montgomery  Branch,  Pine  Island  Branch,  Middletown  & 
Crawford  Branch,  Noilhem  Railroad  of  New  Jersey,  New  York,  Sus- 
quehanna &  Western  Railroad,  New  Jersey  &  New  York  Railroad 
and  New  City  Branch. 

These  various  branches  for  the  most  part  radiate  from  Bergen  Junc- 
tion, and  ice  from  Sterling  Forest,  in  reaching  the  destinations  under 
consideration,  ordinarily  moves  over  the  Greenwood  Lake  Branch  to 
Bergen  Junction  and  thence  out.  In  many  cases,  perhaps  in  the 
majority  of  cases,  it  would  be  possible  to  find  another  and  shorter 
route  through  some  other  junction  point,  but  the  convenient  and 
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probably  the  cconomicBl  way  of  handling  this  buisiness  is  to  haul  the 
train  load  of  ice  to  Itei^en  Junction  and  there  divide  it  for  these  vari- 
ouii  stations.  As  a  practical  matter  the  haul  to  most  of  these  points  is 
looger  than  that  to  Bergen  Junction  or  Jersey  City.  , 

The  conditions  governing  the  rate  are  also  radically  different.  We 
feel  that  while  in  the  pa^t  the  rate  maintained  to  these  points  from 
Sterling  Forest  has  been  the  same  as  that  to  Jersey  City,  a  somewhat 
higher  charge  may  properly  be  imposed  but  that  the  rates  should  be 
slightly  readjusted  in  line  with  those  elsewhere  established.  Upon  a 
consideration  of  all  the  facts,  we  are  of  the  opinion  that  the  present 
rates  of  the  defendant  from  Sterling  Forest  to  the  points  below 
named  are  unreasonable,  that  they  ought  not  to  exceed  in  centa  per 
ton,  when  transported  in  ordinary  box  cars,  the  figures  below  named 
in  the  first  column,  and  when  transported  in  ice  cars,  the  figures  named 
in  the  second  column. 


■iij^etford,  N.J 

Carllon  Hill.  N.J 

OarflcIH.N.J 

l>uadte.N.J 

Wirran  Ittini,  N.  J 

lUrlawn.N.J 

PuMJr.N.J 

atllon.N.J 

Uk«  View.  N.J 

HkrrlKn.N.J 

Ncwuk,H.  J 

WowbldcN.J 

BclleTUtc.N.J 

Emex.S.t 

ATondBlc.H.J 

Went  NmlFjf,  N.J 

Alhrni».N,J 

Palennn  .H.  J . .  via  S'ewar  k  Bnn  c-1 . 
Hawthomr.  d.  J..  vU  Newark 

TKniAtle.'ii.'y^"\'.y//.'.'.'.'.'.'.'.'.'. 

RMltcwonil,  N.  J 

Waldwick.  N.  J 

AlleiHlak.K.J 

Hamnrv*.  S.  J 

Mahwah.N.J 

BDlTctD.N.Y 

TallmaiH.  N.  V 

Moiwy.K.Y 

Sf.SS.V:';:.':::;::::::::::. 

BlaoTtK.N.Y 

OfBiiHban.  N.  V 

SparkilLtrV 

rtpmont.  S.  Y 

Hlllbiini..S.  Y 

pifrriiiKt.m.s.'v"!!!;.'.!!:;!;;; 

Slc*>bun,S.  Y 

TiiK-K  S.Y 

BmilhiliM,  N.  Y 

AMpn.S'.Y 

Cttittal  Van.  V.  N.  Y 

HlRhlandMill-.N.V 

Wu.«MiurT.N.  Y 

H(>iiirhb<i>F«rni.  >*,V 

H'iUDtalnTii:«,  K.  V 

Curtiwall.N.y 

Vaili  (late  Jniirllnn.  N.  Y 

TiinKT.N.V 

HanriK'.K.Y 

OilOrd  DfpDt,  S.  Y 

17LC.CB«p. 


.V      HMdlt-iown,  N.  Y.. 
90  .  HnmnleauJ.N.  J  ... 


CraisrUlc,  N.  Y 

Waifiln^iaTllIc,  N.  V 
.  SallibucyMlllii.  N.  v.. 

I  VallsOaie.N.y 

1  NewWiiidmr.N.Y,... 

'  rhe»twO*!Y 


SO     Ooahen,  N.  V  . 
N.  v.. 


Kipiw,  N.  Y 
Camubell  Hmi.  K.  i  .. 

NhIt  Town,  N.  V 

Monwomery.  N.  Y... 

Ftoria».N.  y'..'.!..!!!! 

BIR  l-l.nd  N.  V 

nncliOaiiil,  N.Y. 

1  fiVleTllle.N.  v"..*,..;i 

nulimie,  K.  If 

Thorn  pwti  IUd«e.  N.  ) 


S         ;;::::::::;::::::::: 

Lilttg  Fcrrr.  tt.  J 

KHKcflfldPark.  N.J 

S.A 

W.R.B 

IxrII.N.J 

H.* 

P»«a1i-Jnnfilon.  K.  J 

IiundrF.N.  J 
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To- 


Paterson,  N.  J.,  via  N.  Y.  8.  & 

W    R.   K 

Straight  Street.'  N.*  'j '.'.'.'.'.'.'.'.'.'.'.', 

Vreeland  Avenue,  N.J 

Broadway,  N.J 

Riverside,  N.  J 

Hawthorne.  N.  J.,  via  N.  Y.  8. 

AW.R.R 

NoHh  Paterson.  N.  J 

Midland  Park.  N.  J 

Wortendyke,  N.J 

Wyekoff,  N.J 

Campgaw,  N.J 

Crystal  Lake.  N.  J 

Oakland,  N.  J 

Pompton  Lake8.  N.  J 

Pom pton  Junction,  N.  J 

Bloomingdale,  N.J 

Butler,  N.J 

Charlottebuig,  N.  J 

Newfoundland,  N.J 

Oak  Ridge,  N.J 

Stockholm.  N.J 

Ogdenffbuig,  N.J 

Franklin  Fiimace.  N.  J 

Hamburg,  N.  J 

Martins,  N.J 

Suasex.N.  J 

Suarryville,  N.J 
nlonvllle,  N.  Y 

West  Town,  N.Y 

Johnitons.  N  Y 

Slate  Hill,  N.  Y 

Sparta,  N.J 

Sparta  Junction,  N.J 

Warlwasse,  N.J 

SwartAwood,  N.  J 

Stillwater,  N.J 


To- 


Inboz 


In  ic« 


cars.   >   can. 


fO.M 
.55 
.66 
.66 
.56 


10.60 
.60 
.60 
.60 
.60 


.56 

.60 

.66 

.60 

.65 

.60 

.65 

.60 

.66 

.60 

.65 

.60 

.56 

.60 

.66 

.60 

.56 

.60 

.56 

.60 

.00 

.70 

.60 

.70 

.60, 

.70 

.60 

.70 

.60 

.70 

.65 

.75 

.66 

.75 

.65 

.75 

.66 

.75 

.65 

.76 

.66 

.76 

.65 

.76 

.66 

.75 

.65 

.76 

.66 

.75 

.65 

.75 

.65 

.75 

.65 

.75 

.66 

.76 

.65 

.75 

.as 

.75 

.65 

.75 

Marksboro,  N.  J •    10.66 

Blairstown,  N.  J 65 

Vails,N.J 65 

Hainesburff,  N.  J 66 

Delaware,  N.J 66 

Co1umbia.N.  J 65 

Dunnfleld,  N.  J 65 

Water  Gap,  Pa .65 

Stroudsbuiv,  Pa. 65 

CarUtadt,N.J 55 

Woodridge,  N.  J 60 

Hasbrouck  Heights.  N.  J .60 

Hackensack,  N.  J.,  via  N.  Y.  & 

N.J.R.R 60 

Essex  Street,  N.J 60 

Central  Avenue,  N.J 60 

Anderson  Street.  N.J 60 

Fairmount  Avenue,  N.  J t       .60 

North  Hackensack,  N.  J i       .65 

River  Edge.  N.  J !       .66 

New  Milford,  N.  J .66 

Oradell,  N.  J !       .65 

Etna.N.J .66 

Wesitwood.  N.  J I       .66 

Hillsdale.  N.J I       .66 

Woodcllff  Lake.  N.  J !       .66 

Park  Ridge,  N.  J .65 

Montvale,  N.  J .tt 

Pearl  River,  N.  Y .80 

Bardonia,N.  Y '       .80 

New  City,  N.  Y 80 

Union,  N.  Y 80 

Summit  Park,  N.  Y 80 

Pomona,  N.  Y 80 

Mountivy,  N.  Y 80 

ThiellH.  N.  Y 80 

West  Haverstraw,  N.  Y '       .80 

Haverstraw,  N.  Y 80 


10.75 
.75 
.75 
.75 
.75 
.75 
.75 
.7S 
.75 
.60 
.70 
.70 

.70 
.70 
.70 
.70 
.70 
.76 
.76 
.75 
.75 
.75 
.75 
.75 
.75 
.75 
.75 
.90 
.90 
.90 
.90 
.90 
.90 
.90 
.90 
.90 
.90 


While  the  rates  last  above  referred  to  are  somewhat  less  than  those 
in  effect  since  1907,  we  do  not  find  that  the  rates  which  have  been 
charged  in  the  past  are  excessive  and  no  reparation  will  be  awarded 
on  account  of  shipments  to  these  stations. 

It  is  impossible  to  determine  from  an  inspection  of  the  record  what 
the  complainant  asks  for  or  what  relief  this  Commission  can  properly 
grant  in  No.  1632.  The  original  complaints  in  1631  and  1632  were 
apparently  confused,  and  the  subsequent  ameudments  and  references 
thereto  in  the  supplemental  complaint  in  1632  only  aggravate  that 
confusion. 

There  seems  to  be  a  distinct  claim  that  the  rate  from  moantain 
regions  to  West  Newark  is  excessive,  and  upon  this  point  testimony 
was  introduced.  We  are  of  the  opinion  that  the  present  rate  of  $1.10 
per  ton  is  unreasonable,  that  the  rate  ought  not  to  exceed  90  cents 
per  ton  when  the  movement  is  in  box  cars  and  $1  per  ton  in  ice  cars. 

The  complaint  also  puts  in  issue  rates  to  the  points  referred  to  in 
1631  when  the  movement  is  from  the  Pocono  Mountains.  In  1631 
rates  were  established  from  Sterling  Forest  and  we  are  now  asked  to 
establish  rates  to  the  same  points  from  the  Pocono  Mountains.  From 
Sterling  Forest  the  movement  is  via  the  Greenwood  Lake  Branch 
and  fierirea  JoMlipn,  while  from  the  Pocono  Mountains  the  move- 

[uehanna  &  Western   to  Bergen 
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Junction.  The  movement  from  Bergen  Junction  is  in  each  ame 
the  same. 

It  appears  that  in  the  past  the  Jersey  City  rate  has  l>een  applied  at 
these  interior  points,  and  the  complainant  insists  that  the  Commission 
should  make  the  same  reduction  at  these  points  which  it  has  made  to 
Jersey  City. 

What  has  been  said  in  No.  1631  with  reference  to  the  movement 
from  Sterling  Forest  to  these  points  applies  equally  with  respect  to 
the  movement  from  the  Pocono  Mountains.  Somewhat  higher  rates 
may  properly  be  maintained  to  these  destinations  than  to  Jersey  City, 
but  some  readjustment  of  the  present  rates  should  he  made. 

In  our  opinion  the  present  rates  from  the  Pocono  Mountains  to  these 
points  are  unreasonable,  and  rates  in  cents  per  net  ton  not  exceed- 
ing those  mentioned  in  the  first  column  in  the  following  table  should 
be  applied  when  the  movement  is  in  box  cars,  and  rates  not  exceeding 
those  in  the  second  column  when  the  movement  is  in  ice  cars. 


To— 


In  box 
c«ra. 


In  ice 
can. 


To- 


la box    In  ii-o 
can.    I    cars. 


Femdale,  N.  J 

RidKewood.  N.  J 

WaldwIck.N.J 

Allendale  N.J 

RaInseyf^  N.J 

Mahwah  N.J 

Suffem,  N.  Y 

Tallmana,N.Y 

BUuvelt,N.Y 

OrangebuHf ,  N.  Y 

Sparkin.N.Y 

rtermont,  N.Y 

Hlllburn,  N.Y 

Ramapo,  N.Y 

SterliDgton,  N.Y 

SloaUibunf,  N.  Y 

Tuxedo,  N.Y 

8<»nthfield,  N.Y 

Anlen.N.Y 

Centml  Vallev.  N.Y 

HlKhlandMllKN.Y 

WiMKlbury,  N.  Y 

UoiiKbton  Farm.  N.Y 

Mouiitainvllle,  N.  Y 

0»rn  wall. N.Y 

Vails  (lata  Junction.  N.Y... 

Tumor,  N.Y 

Monroe.N.Y 

Oxford  D^'pot,  N.  Y 

C*ralifvllle,  N.Y 

WashinifUmvlllo.N.Y 

8nlij<buryMlll«.  N.Y  

Vail§ <Jale.  N.Y 

New  WindHor,  N.Y 

NcwburKh,  N.Y 

^nc'iter,  pi .  x  ..................... 

Ooflhen,  N.Y ' 

Klpp««,N.Y 

Campbell  Hall.  N.Y 

Neely  Town,  N.  Y 

Mout«nniery,  N.Y 

Oranfre  Farm,  N.  Y 

Florida,  N.Y 

Blfc  Nland,  N.  Y 

Hne  Island,  N.  Y 

New  Hampton,  N.  Y 

Clrclevllle,  N.  Y 

BullTllle,  N.  Y 

Thompson  Ridfre,  N.  Y . 


I  •  •  •  • 


•«•••••>• 


•0.85 
.86 

.85 
.85 
.85 
.85 
.85 
.85 
.KS 
.85 
.85 
.85 

.H.-) 

.H5 
.85 
.M5 
.K5 

.R*l 

.85 
.h6 

.85 

.H5 

.hT. 

.fC>  ; 

.Hf*  I 

.H5  ■ 

.<> 

.<^ 

.H.S 

.8'» 

.85 

.«s5 

.<> 

.86 

.V> 

.85 

.V» 

.85 

.86 

.85 

.8.% 

.86 

.86 

.86 

.86 

.86 

.86 

.85 

.86 


10.96 
.96 
.96 
.96 
.95 
.96 
.95 
.96 
.95 
.95 
.95 
.96 
.96 
.95 
.96 
.96 
.95 
.95 
.95 
.95 
.95 
.96 
.95 
.95 
.96 
.95 
.96 
.95 
.95 
.96 
.9Ci 
.95 
.95 
.96 
.95 
.96 
.96 
.96 
.95 
.95 
.95' 
.95 
.96 
.96  I 
.96 
.96  ; 
.96  ' 
.96 
.96 
.96 


ll 


Van  Eeurens,  N.  Y 

PlneBush.N.  Y ■ 

CarUtadl,  N.J | 

Woodrid^,N.J ' 

Hasbrouck  Ueighta,  N.  J 

Hackenmck,  N.J , 

Eawx  Street.  N.J 

Central  ATenue. N.J | 

Anderson  Street.  N.  J r*...! 

Fairmont  Avenue,  N.J 

North  Hackenmck,  N.J | 

River  E*lRe,  N.J 

New  Mllford.  N.  J 

Oradell.N.  J 

Etna.  N.J 

Westwood,  N.J 

Hill.Hdale.N.J 

Woodellff  Lake,  N.J 

Park  Ridge.  N.J 

Montvale.NJ 

Pearl  River,  N.  Y 

Nanuet.  N.  Y 

Banlonia,  N.  Y 


NewCitT.  N.  Y 

Spring  V all.y.  N.  Y 
Union.  N.Y 


.t 


Summit  Park,  N.  Y 

Pomona.  N.  Y ' 

Mount  Ivy.  N.Y 

ThielK  N.  Y ' 

We.st  Haveratraw,  N.Y 

Haverstraw,  N.  Y 

Homi*tead.  N.J 

New  Durham,  N.  J | 

Falrvlew,  N.J j 

Ridgefleld,  N.J 

Morwemere,  N.J 

PallMdtNi  Park,  N.  J I 

Leonla.  N.  J [ 

Nordboff,  N.  J I 

Englewood,  N.J ' 

Highw<K)d,  N.J 

Crewkfll.N.J 

I>emar«0t.  N.J ' 

rioater.  N.J ' 

4^ or wf ooQ (  x^ •  ^i****************** 

Hermont>N.J 

Nyack.N.  Y 


•0.86 

.85 

.76 

.76 

.76 

.76 

.75 

.75 

.75 

.76 

.86 

.86 

.85 

.85 

.86 

.85 

.H5 

.85 

.85 

.85 

.85 

.K5 

.85 

.86 

.86 

.85 

.85 

.85 

.86 

.86 

.86 

.86 

.76 

.76 

.76 

.86 

.86 

.86 

.86 

.86 

.85 

.86 

.86 

.86 

.86 

.86  < 

.85 

.86 

.85  . 


•0.96 
.96 
.85 
.86 
.86 
.85 
.85 
.85 
.86 
.85 
.95 
.96 
.96 
.96 
.96 
.96 
.96 
.96 
.96 
.95 
.96 
.96 
.95 
.95 
.96 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.86 
.86 
.86 
.96 
.95 
.95 
.95 
.95 
.95 
.95 
.95 
.96 
.95 
.95 
.95 
.95 
.95 
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No  reparation  will  be  allowed  on  account  of  shipments  to  the  desti* 
nations  specified  in  the  above  table. 

With  respect  to  all  stations  to  which  rates  are  not  fixed  by  the 
orders  of  the  Commission,  either  in  the  original  proceedings  or  at 
this  time,  these  complaints  are  dismissed. 

The  original  complainants  have  filed  schedules  setting  forth  the 
shipments  as  to  which  reparation  is  claimed,  in  so  far  as  the  Commis* 
sion  had  previously  determined  the  rates  upon  which  reparation 
should  be  awarded.  Certain  other  parties  have  filed  intervening  peti- 
tions claiming  reparation.  With  respect  both  to  the  schedules  filed 
by  the  original  complainants  and  the  intervening  petitions,  oertaiQ 
questions  are  raised  by  the  defendants,  but  none  of  these  can  be  passed 
upon  at  this  time.  The  basis  for  reparation  has  now  been  stated  Iq 
all  cases.  Upon  application  of  the  complainant,  an  examiner  will  be 
delegated  to  take  testimony  upon  the  various  claims  for  reparation, 
and  upon  that  record  the  parties  will  be  further  heard  and  the  proper 
orders  made. 

ITLCCBep. 
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No.  2398. 

EDWARD  D.   MURPHY   AND    WILLIAM    P.    MURPHY, 
COPARTNERS,  TRADING  AS  MURPHY  BROTHERS, 

r. 

NEW  YORK  CENTRAL  &  HUDSON   RIVER   RAILROAD 

COMPANY. 


No.  2396. 
JOSEPH  J.  WIFFLER 

SAME. 


SubmiUed  December  10^  1909.     Decided  January  5,  1910. 


Claim  for  reparation,  on  accoont  of  demurrage  charges  for  detention  of  cans  beyond 
the  free  time  computed  from  7  a.  m.  on  the  day  succeeding  the  sending  of  notice, 
by  the  carrier,  of  arrival  of  cars,  denied. 

Oeorge  C,  Coffin  for  complainants. 

O.  E.  Butterfidd  for  New  York  Central  &  Hudson  River  Railroad 
Company. 

Report  of  the  Commission. 

Clements,  Cinmnisaioner: 

Complainants  claim  reparation  on  account  of  demurrage  and  track- 
storage  charges  alleged  to  have  been  assessed  contrary  to  the  car- 
service  rules  of  defendant  on  cars  received  at  Melrose  Station,  New 
York  City,  during  the  two  years  prior  to  the  filing  of  complaint  on 
April  22, 1909.  The  delay  in  unloading,  which  is  the  basis  of  some 
of  the  charges,  it  is  alleged,  was  due  to  weather  conditions.  At  the 
hearing  it  appeared  the  rules  provided  that  claims  of  this  character 
should  be  submitted  to  the  carrier  for  adjustment;  that  this  course 
was  pursued  as  to  such  claims  during  1907,  as  to  which  defendant 
in  fact  offered  to  refund  $3  more  than  was  claimed,  but,  pending 
this  controversy,  complainant  declined  settlement.  Defendant  ex- 
pressed its  willingness  to  c*onsider  any  claim  of  this  character  arising 
subsequent  to  1907,  and  complainant  thereupon  temporarily  withdrew 
this  part  of  the  complaint,  and  it  is  therefore  not  here  considered. 

17 1.  C.  C  Rep. 
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The  other  claims  arising  up  to  and  including  November  30,  1907, 
are  governed  by  the  car-service  rules  of  defendant,  as  follows: 

On  care  consigned  direct  to  team  or  private  tracks,  or  which  may  be  so  delivered 
on  standing  or  advance  orders  from  consignees,  car  service  will  be  charged  after  the 
expiration  of  forty-eight  (48)  hours  from  the  time  Buch  cars  are  placed  on  the  trach$ 
designcUed, 

The  question  of  notice  of  the  arrival  of  freight  will  not  be  taken  into  consideration  in 
settlement  of  claims. 

These  rules  were  supersedea  December  1,  1907,  by  the  following, 
which  remained  effective  until  April  30, 1908: 

Time  will  be  computed  from  the  first  7  a.  m.  after  notice  of  arrival  when  cars  are 
held  for  orders,  otheninse  from  the  first  7  a,  m.  after  placemait  when  cars  are  placed  for 
unloading.     Prompt  notice  will  be  given  consignee  in  either  case. 

The  last-named  rules  were  on  May  1,  1908,  superseded  by  the  fol- 
lowing, which  has  since  continued  in  effect: 


Time  will  be  computed  from  the  first  7  a.  m.  after  arrival  (see  rule  9)  when 
are  held  for  orders,  otherwise  from  the  first  7  a.  m.  after  placement  (see  rule  3)  when 
cars  are  placed  for  unloading.    Prompt  notice  will  be  given  consignee  in  either 


Rules  9  and  3  do  not  affect  the  question. 

Forty -eight  hours  free  time  is  provided,  and  the  question  in,  When 
does  that  free  time  commence  ? 

It  will  be  noticed  that  the  rules  in  effect  prior  to  December  1,  1907, 
provide  that  car  sei*vice  will  be  charged  after  the  expiration  of  forty- 
eight  hours  from  the  time  such  cars  are  placed  on  the  tracks  desig- 
nated, and  no  provii>ion  of  any  character  is  made  for  7wtwe  to  the  con- 
signee, and  in  the  subsequent  rules  that  time  will  be  computed  from 
''  the  first  7  a.  m.  after  placement  ^^  and  **  prompt  notice  will  be  given 
consignee." 

It  has  been  the  practice  of  the  carrier  to  notify  consignees  by  mail 
of  the  arrival  of  cars  at  this  station.  Complainants'  contention  is 
that  under  the  rules  the  free  time  does  not  commence  until  the  first 
7  a.  m.  after  they  have  actually  received  the  notice  that  the  cars  are 
placed  and  ready  for  unloading.  Defendant  contends  that  free  time 
commences  from  the  jylacement  of  the  cars. 

Complainants  claim  that  90  per  cent  of  the  notices  of  arrival  of  their 
freight  were  received  by  them  in  the  morning  mail  at  8  or  8.30  o'clock 
subsequent  to  the  mailing  of  notice.  As  to  a  large  numl>erof  the  carH 
forming  the  basis  of  claim,  complainants  offered  no  evidence  what- 
ever, their  witnesses  testifying  that  the  written  notices  of  arrival  h»d 
been  lost  and  they  could  give  no  specific  evidence  as  to  the  time  of 
their  receipt  As  to  many  of  the  others,  where  the  notices  of  arrival 
were  filed,  no  evidence  as  to  the  time  of  their  receipt  was  submitted. 
As  to  other  claims,  they  filed  the  notices  and  testified  that  a  memo- 
randum on  each  of  such  notices  was  made  at  the  time  of  its  receipt. 
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Complainants  insist,  as  90  per  cent  of  the  notices  were  received 
in  the  morning,  that  is  a  fact  upon  which  the  Commission  should 
find  that  90  per  cent  of  the  cars,  about  which  they  had  no  specitic 
evidence  as  to  receipt  of  notice,  were  received  in  the  morning  and 
should  award  reparation  accordingly.  The  agent  of  the  carrier,  who 
mailed  these  notices,  testified  that  approximately  half  were  mailed  al>out 
noon  and  the  other  half  at  night.  In  the  absence  of  specific  proof  as 
to  each  car  the  Commission  could  «ot  award  reparation.  Furthermore, 
the  evidence  discloses  that  the  warehouse  of  complainants  is  located 
across  the  street  and  not  50  yards  distant  from  the  freight  yard. 
Defendant's  agent  testified  that  he  has  a  clerk  who  keeps  a  list  of  all 
cars  coming  into  the  yard  each  day  and  that  it  is  the  common  practice 
for  consignees  to  come  into  its  office  with  a  list  of  cars  which  they 
are  expecting,  such  list  probably  being  made  up  from  bills  of  lading 
in  possession  of  consignees,  and  to  inquire  if  the  cars  are  in  the  yard; 
that  this  clerk  compares  such  lists  with  the  list  of  the  daily  receipt  of 
cars,  and  if  those,  the  arrival  of  which  consignees  have  not  had  notice, 
are  in  the  yard,  he  calls  attention  to  the  same.  This  agent  testified 
positively  that  during  the  entire  period  covered  by  this  complaint  one 
of  the  members  of  complainant  firm  came  into  his  office  four  or  five 
times  every  week,  seeking  information  as  outlined  above,  that  he  secured 
the  information,  and  that  complainants  must  have  been  fully  advised 
practically  every  day  of  the  arrival  of  cars  in  which  they  were  interested. 
Complainants  deny  that  they  entered  the  office  for  that  purpose.  Under 
all  the  circumstances,  these  complainants  being  experienced  business 
men  and  located  just  across  the  street  from  the  office  of  defendant, 
and  it  being  uncontradicted  that  other  consignees  go  into  this  office 
for  similar  information,  we  are  inclined  to  the  belief  that  the  com- 
plainants did  obtain  like  information  in  the  same  manner. 

Reverting  to  the  question  of  when  free  time  commences,  it  is  certain 
that  the  rules  in  force  up  to  December  1,  1907,  did  not  provide  for 
notice  of  anf/  character  to  the  shipper,  and  those  in  force  subsequent 
to  that  date  in  teims  only  provide  that  prompt  notic^e  shall  be  given^ 
but  whether  of  arrival  or  plarement  is  not  clear.  Hence  the  question 
arises,  whether  the  free  time  should  commence  when  the  notice  is  sent 
by  the  carrier  or  when  received  by  the  consignee.  The  difficulties  and 
complications  that  might  arise  from  a  rule  fixing  the  time  as  beginning 
with  the  receipt  of  notice  by  the  consignee  may  well  l)e  realized,  as 
that  is  a  matter  entirely  beyond  the  control  of  the  carrier  and  depend- 
ent largely  upon  the  varying  business  methods  of  consignees.  All 
that  the  carrier  can  reasonably  be  reijuired  to  do  is  to  seiul  the  notice. 
Some  consignees  having  private  boxes  would  receive  their  mail  at  one 
hour  and  those  depending  upon  the  postman  at  another;  therefore  to 
hold  that  the  free  time  commences  upon  the  actual  receipt  of  notice 
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by  the  consignee  would  result  in  much  conflict  and  confusion,  render- 
.  ing  difficult,  if  not  impossible,  a  uniform  application  of  the  rule. 

The  matter  of  demurrage  has  been  under  investigation  for  more 
than  a  year  by  a  committee  of  the  National  Association  of  Railway 
Commissioners,  of  which  a  member  of  the  Interstate  Commerce  Com- 
mission was  chairman.  This  committee  held  sessions  in  different 
places  throughout  the  country,  and  has  had  a  voluminous  correspond- 
ence with  those  representing  practically  all  interests.  The  code  of 
demurrage  rules  carefully  prepared  by  this  committee  was  adopted  by 
the  association  at  its  convention  in  Washington  in  November,  1909, 
as  the  best  solution  of  this  matter  involving  many  difficult  problems. 
On  the  question  involved  in  this  complaint,  these  proposed  rules 
provide  as  follows: 

On  cars  held  for  unloading  time  will  be  computed  from  the  first  7  a.  m.  after 
placement  on  public-delivery  tracks  and  after  the  day  on  which  notice  of  arrwal  ia 
sent  to  consignee. 

From  the  foregoing  it  is  evident  that  this  committee  and  association 
have  deemed  it  inadvisable  to  recommend  a  provision  for  calculating 
time  from  the  hour  of  receipt  of  notice  by  consignees,  but  have  rec- 
ommended that  the  time  should  be  computed  from  the  first  7  a.  m. 
after  the  day  on  which  notice  of  arrival  is  sent.  Upon  the  whole  it 
appears  that  the  above  rule  is  reasonable. 

Some  question  is  made  by  complainants  of  the  station  agent's  tes- 
timony as  to  the  notice  having  been  sent  not  on  the  placement  of  cars, 
but  on  their  ^^  arrival '^  in  the  yard.  The  testimony  of  the  agent 
was  very  clear  on  this  subject  He  said  that  when  the  cars  arrived  in 
the  yard  he  immediately  issued  the  notice  of  arrival  in  order  that  con- 
signees might  have  every  opportunity  to  secure  their  cars  expedi- 
tiously ;  that  it  was  both  to  the  interest  of  the  consignee  and  the  railroad 
that  the  cars  should  be  unloaded;  and  that  he  did  not  issue  a  further 
notice  of  actual  placement,  but  that  as  a  matter  of  fact  in  substantially 
every  case  cars  were  actually  placed  before  the  notice  of  arrival  was 
received  by  consignee,  and  upon  request  any  car  could  be  placed  in  a 
few  minutes. 

The  complaint  will  be  dismissed. 

In  Case  No.  2396,  petitioner  receives  freight  at  Yonkers,  N.  Y., 
instead  of  Melrose  freight  yard.  Mail  is  received  by  petitioner 
through  his  private  l>ox  in  the  post-office  at  Yonkers.  However,  the 
questions  involved  are  the  same  as  in  No.  2398,  and  this  case  is  there- 
fore dismissed  for  the  same  reasons. 
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No.  2087. 
ARMOUR  CAR  LINES 

V. 

SOUTHERN  PACIFIC  COMPANY. 


SubmiUed  November  S,  1909,    Decided  January  S,  1910. 


ComplaiDant  contracted  to  fumiah  ice  to  defendant  at  sundry  points  on  its  line  to  be 
used  in  the  refrigeration  of  perishable  fruit  shipments.  It  was  agreed  by  the 
parties  that  a  $1.90-per-ton  rate  should  be  established  for  shipments  of  ice  from 
Los  Angeles,  Cal.,  to  Yuma,  AriE.  The  published  rate  between  the  points  named 
was  $3  per  ton.  The  $1.90  rate  was  not  published  until  some  months  after  the 
contract  was  made  and  not  until  71  can  of  ice  had  been  shipped  under  the  con- 
tract. On  claim  for  reparation  of  the  difference  between  the  $1.90  rate  and  the 
$3  rate,  Held^  That  such  a  transaction  is  repugnant  to  the  provisions  of  the  act 
to  regulate  commerce,  opens  the  doOT  for  the  grossest  form  of  faToritibm  and 
rebating,  and  presents  no  basis  for  reparation. 

Alfred  S.  UrUm  and  H.  K.  Crafts  for  complainant. 
F.  C,  DiUard  for  defendant. 

Repobt  of  the  Commission. 

Clements,  Commissioner: 

This  complaint  is  that  defendant's  rate  of  $3  per  ton  for  the  trans- 
portation of  ice  in  carloads  from  Los  Angeles,  Cal.,  to  Yimia,  Ariz., 
in  effect  prior  to  August  4,  1907,  was  unreasonable  to  the  extent 
that  it  exceeded  $1.90  per  ton,  the  rate  made  effective  on  that  date. 
Reparation  is  asked  on  shipments  moving  under  the  higher  rate. 

During  the  year  1907,  complainant  was  under  contract  with  the 
defendant  to  furnish  it  ice  at  sundry  stations  on  its  line  in  California 
and  elsewhere — to  be  used  in  the  refrigeration  of  perishable  fruit  ship- 
ments. From  April  1  to  August  4,  1907,  complainant  shipped  from 
Los  Angeles  to  Yuma  71  carloads  of  ice,  weighing  in  the  aggregate 
2,956,670  pounds,  for  the  transportation  of  which  defendant  collected, 
on  the  basis  of  the  said  $3  rate,  the  sum  of  $4,432.06. 

It  is  also  shown  that  in  March,  1907,  when  the  contract  above  referred 
to  was  made,  the  rate  to  Yuma  was  $3  and  that  complainant  then 
protested  against  it  as  being  unreasonable,  w^hereupon  complainant 
was  assured  by  the  defendant  that  the  rate  would  be  reduced  promptly 
to  $1.90.  This,  however,  was  not  done  until  August  4,  1907,  after  all 
the  shipments  in  question  had  moved. 
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The  facts  are  admitted  by  defendant  to  be  as  above  stated,  and 
failure  to  publish  promptly  the  rate  of  $1.90  in  accordance  with  its 
agreement  is  stated  to  have  been  due  to  an  error  or  oversight  in  its 
tariff  department.  The  record  discloses  that  January  16,  1908,  the 
defendant  filed  an  informal  request  with  the  Commission  that  it  be 
permitted  to  pay  reparation  to  the  complainant  herein  in  the  sum 
represented  by  the  difference  between  the  $3  rate  and  the  $1.90 
rate.  This  request  was  denied  by  the  Commission.  Subsequently, 
the  formal  complaint  now  under  consideration  was  filed. 

The  assistant  general  freight  agent  of  the  defendant  gives  the  his- 
tory of  the  rates  on  ice  for  refrigerating  purposes  as  follows: 

About  April  4,  1907,  defendant's  agents  in  the  state  of  Calif orm'a 
were  instructed  to  protect  a  rate  of  $1.25  per  ton  on  ice  shipped  from 
producing  points  to  icing  points  in  the  state;  that  the  defendant  s 
understanding  at  that  time  was  that  it  had  the  right  to  make  such 
a  rate  without  publication  of  tariffs,  treating  the  ice  as  company 
material;  that  on  or  about  April  8,  1907,  the  $1.25  rate  was  extended 
to  apply  to  Yuma  as  a  California  point;  that  on  May  16,  1907,  this 
rate  was  withdrawn,  it  being  noted  that  Yuma  was  situated  in 
Arizona;  and  that  on  November  27,  1907,  the  rate  of  $1.25  per  ton 
applying  between  points  in  California  was  provided  for  in  Southern 
Pacific  Company  billing  order  No.  178,  superseded  January  29,  1908, 
by  billing  order  No.  422,  which  provided  for  the  same  rate  and  same 
conditions  as  to  its  application.  Neither  of  these  billing  orders  was 
filed  with  this  Commission  for  the  reason  that  they  applied  only  to 
intrastate  shipments.  This  rate  was  applied  by  defendant  until  May 
25, 1909,  when  it  was  increased  to  $3  per  ton.  This  $3  rate  applied 
to  Colorado  City,  Cal.,  across  the  river  from  Yuma,  and  was  applicable 
to  points  intermediate,  Los  Angeles  to  Colorado  City.  The  $3  rate 
applicable  to  California  points  is  still  in  effect. 

It  is  stated  by  counsel  for  the  complainant  that  the  contract  for 
supplying  ice  to  defendant  was  made  in  view  of  the  $1.90  rate  that 
had  been  promised  it.  Freight  bills  filed  in  support  of  this  claim 
show  that  the  rate  exacted  by  defendant  on  most  shipments  moving 
prior  to  July  25,  1907,  was  $1.25  per  ton.  Payment  of  this  chai^ge 
was  made  shortly  after  the  various  shipments  moved.  It  appears 
that  whenever  bills  were  rendered  for  $3  per  ton  payment  was  not 
made  until  November  14,  1907,  and  on  that  date  these  bills,  together 
with  the  balance  of  the  $3  rate  on  bills  first  rendered  at  $1.25,  were 
paid. 

It  is  evident  that  to  sanction  as  a  just  basis  for  reparation  the 
private  imderstanding  prior  to  the  shipments  the  rate  remaining 
unchanged  imtil  the^shipments  were  made,  would  be  to  establish  a 
precedent  for  the  grossest  discrimination  and  favoritism.  Apparently, 
with  the  purpose  of  anticipating  any  objection  of  this  sort  to  an  award 
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of  reparation  it  was  testified  that  there  was  no  other  manufacturer 
or  producer  of  ice  in  California  that  could  have  entered  into  a  contract 
such  as  the  one  made  by  complainant,  because  no  other  company  was 
in  possession  of  cars  and  other  facilities  for  the  transportation  of  ice 
as  needed  by  defendant.  We  do  not  think  that  this  condition,  if 
conceded  to  exist,  meets  the  objection  to,  or  would  justify  the  Com- 
mission in  the  establishment  of  such  a  precedent.  Conceding  the 
arrangement  to  have  been  made  in  good  faith,  and  that  it  was  the 
purpose  of  the  carrier  to  duly  establish  the  lesser  rate  open  to  the 
public  prior  to  any  movement  of  the  freight,  and  that  this  was  not 
done  because  of  an  oversight,  it  is  clear  that  both  parties  were  guilty 
of  gross  laches  in  proceeding  for  so  long  a  period  in  the  handling  of  so 
lai^  an  amount  of  traffic  without  any  change  in  the  rate.  Even  had 
the  rate  been  reduced  pursuant  to  the  understanding,  the  complainant 
would  have  had  an  overreaching  advantage  of  any  competitor,  if 
there  had  been  one,  in  having  exclusive  knowledge  when  the  contract 
was  made,  that  the  rate  was  to  be  reduced. 

If  transactions  of  this  kind  are  to  be  justified  in  particular  instances 
upon  the  theory  and  contention  that  no  direct  harm  has  resulted  to 
anyone  because  of  a  monopoly  of  the  business  by  the  person  or  con- 
cern who  has  made  the  contract,  and  therefore  because  of  the  absence 
of  competition,  then  the  Commission  would  in  many  cases  be  led  into 
an  interminable  and  unsatisfactory  field  of  inquiry  to  determine 
whether  or  not  any  particular  interest  had  been  prejudiced  by  such 
arrangements.  The  reprehensible  practice  of  filing  so-called  "mid- 
night" tariffs  under  the  former  law,  when  rates  could  be  reduced  on 
three  days'  notice,  could  never  have  afforded  a  more  ample  oppor- 
tunity for  favoritism  and  discrimination,  equivalent  in  all  respyects  to 
direct  rebates,  than  would  be  afforded  by  such  transactions  as  are 
shown  as  the  basis  for  the  claim  of  reparation  made  in  this  case.  It  is 
not  for  the  Commission,  in  a  search  for  justification  of  an  award  con- 
sented to  by  the  carrier,  to  inquire  in  respect  to  every  such  transaction 
as  to  whether  or  not  actual  preference  or  prejudice  has  resulted  in 
harm  to  any  particular  i>erson.  It  would  be  a  vain  attempt  in 
many  cases  for  the  Commission  to  undertake  to  ascertain  with  reason- 
able certainty  just  what  has  resulted  and  who  has  been  injured  by 
transactions  of  tliis  kind.  The  lawmakers,  assuming  that  such  prac- 
tices would  naturally  result  in  many  instances  in  favoritism  and 
irreparable  wrong,  have  enacted  the  law  which  adjudges  the  practice 
itself  to  be  wrong,  and  forbids  it.  We  do  not  feel  justified,  therefore, 
in  awarding  the  reparation  asked  for,  and  it  is  denied. 

No  sufficient  showing  was  made  at  the  hearing  or  otherwise  appears 
to  enable  us  to  determine  whether  the  $1.00  rate  now  in  effect  is  just 
and  reasonable.  Therefore,  upon  that  point  no  finding  can  properly 
be  made  upon  this  record.    The  complaint  will  be  dii 
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No,  2780. 
BARRETT  MANUFACTURING  COMPANY 

V, 

CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY. 


Submitted  November  fS,  1909,     Decided  January  4,  1910. 


Complainant's  demand  for  reparation  for  lightering  its  own  merchandise  across  New 
York  Harbor  denied  becaose  (1)  there  was  no  tariff  rale  then  in  effect 
ing  allowances  to  shippers  for  lightering  their  own  shipments,  and  (2)  the 
fact  that  the  defendant  coald  not  lighter  the  shipments  as  promptly  as  the 
exigencies  of  the  complainant's  business  required  gave  the  complainant  no  right* 
in  the  absence  of  tariff  authority,  to  do  the  service  for  itself  and  then  <<^***^»*ii 
compensation  for  it    Complaint  dismissed. 

NlUs  cfe  Johnmn  for  complainant. 
Jackson  E.  Reynolds  for  defendant. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

The  complainant  in  this  proceeding  is  a  corporation  engaged  in  the 
manufacture  and  sale  of  roofing  material  and  in  the  refining  and  sale 
of  coal  tar  and  its  by-products.  It  has  plants  at  Shadjside,  in  the 
state  of  New  Jersey,  and  along  the  Gowanus  Canal  in  Brooklyn,  in  the 
state  of  New  York.  The  terminals  of  the  defendant  carrier  are 
located  at  Jersey  City,  and  all  shipments  made  over  its  lines  from 
across  New  York  Harbor  must  be  lightered  to  fts  docks  at  that  point. 
This  service  is  performed  by  the  defendant  without  cost  to  shippers, 
and  is  in  fact  included  under  its  through  rates  as  published  in  tariffs 
on  file  with  the  Commission. 

Reparation  is  demanded  by  the  complainant  on  account  of  the  ligfat> 
erage  service  from  its  several  plants  to  the  terminals  of  the  defendant, 
performed  by  the  complainant  with  its  own  boats  on  shipments  of 
roofing  material,  pitch,  and  asphalt  made  by  it  over  the  lines  of  the 
defendant  between  August  15, 190.5,  and  March  17, 1906.  The  amount 
prayed  for  in  the  petition  is  $195.76,  being  at  the  rate  of  3  cents  per 
100  pounds  on  20  carload  shipments  of  an  aggregate  weight  of  652,550 
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pounds.  The  controversy  first  came  before  the  ConunisHion  on  infor- 
mal correspondence  on  November  7,  1907,  the  formal  complaint  not 
having  been  filed  until  August  18, 1909.  It  follows  under  our  previous 
decisions  that  all  shipments  moving  more  than  two  years  prior  to 
November  7,  1907,  are  barred  under  the  provisions  of  section  16  of 
the  act.  This  leaves  for  consideration  but  six  of  the  complainant's 
shipments,  aggregating  216,650  pounds  in  weight,  on  which  repara- 
tion at  the  rate  of  3  cents  per  100  pounds  would  amount  to  the  sum  of 
$65. 

The  contention  of  the  complainant  rests  upon  the  proposition  that 
inasmuch  as  the  lighterage  service  was  included  by  the  defendant  under 
its  published  through  rates  and  was,  in  fact,  furnished  b}*  the  defend- 
ant to  various  other  shippers,  but  was  actually  performed  by  the 
complainant  on  its  shipments  with  its  own  barges,  the  refusal  of  the 
defendant  to  allow  the  complainant,  out  of  its  through  rates,  the  actual 
cost  to  it  of  rendering  the  service  results  (1)  in  a  discrimination  against 
the  complainant,  and  (2)  in  unjust  and  unreasonable  charges  upon  the 
shipments  made  by  it. 

For  some  time  prior  to  January  1, 1906,  the  lighterage  service  from 
various  points  in  New  York  Harbor  to  the  terminals  of  the  defendant 
in  Jersey  City  was  performed  for  it,  under  contract,  by  one  S.  L. 
Seville,  whose  fleet  consisted  of  about  35  boats  and  barges.  It  is  ad- 
mitted by  the  defendant  that  this  fleet  was  inadequate  promptly  to 
handle  all  the  traffic  tendered  to  it,  and  also  that  the  petitioner  made 
requests  at  various  times  for  lighterage  facilities  and  complained  of 
the  service  of  the  defendant  as  insuflicient.  The  defendant,  under  its 
published  tariffs,  tendered  such  a  service  to  its  shippers  and  rendered 
the  sen'ice  as  promptly  as  its  facilities  would  permit.  It  endeavored 
to  and  apparently  did  comply  with  all  demands  upon  it  without  dis 
crimination  and  in  the  order  in  which  requests  for  lighterage  were 
tiled  with  it  by  its  shippers.  But  wo  infer  from  the  record  that  on 
account  of  the  special  requirements  and  exigencia*^  of  its  business  the 
complainant  felt  it  necessary  to  fill  all  the  orders  of  its  customers  on 
the  day  on  which  they  were  received;  and  as  the  delays  by  the  defend- 
ant, often  of  three  or  four  days,  in  furnishing  Imrges  and  boats  for 
lightering  the  complainant's  shipments  to  Jersey  City  were  not  infre- 
quent^ the  pi^titioner,  in  order  to  facilitate  the  movement  of  its  ship- 
ments, took  the  matter  into  its  own  hands  and  performed  for  itself  the 
service  of  moving  its  merchandise  across  the  harbor. 

During  the  period  ix>vered  by  the  complaint  the  petitioner  employed 
three  lighters  of  its  own,  one  of  150  tons  capacity  and  the  other  two 
of  IH)  tons <apacity  each.  On  Decemlier  22, 1905,  the  defendant  issued 
a  circular  to  its  agents  stating  that  ''Effective  January  1,1906,  this 
company  has  provided  to  give  its  patrons  ample  lighterage  facilities." 
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On  that  date  it  took  over  the  fleet  of  boats  and  barges  of  the  Manhat- 
tan Lighterage  &  Transportation  Company,  consisting  of  some  00 
vessels  all  told.     Since  that  time  no  complaint  appears  to  have  been 
made  either  of  the  sufliciency  or  promptness  of  the  defendant's  serrioe 
in  moving  the  shipments  of  its  patrons  across  the  harbor  to  its  Jersey 
City  terminals.     The  complainant  asserts  that  it  received  no  copy  of  the 
circular  referred  to  and  did  not  learn  of  the  increased  facilities  of  the 
defendant  until  the  latter  part  of  August,  1906,  since  which  time  it  Iims 
availed  itself  of  the  lighterage  service  furnished  by  the  defendant.      As 
a  matter  of  fact  between  Januaiy  1  and  August  1,  1906,  the  complain- 
ant made  no  requests  on  the  defendant  for  lighterage  service  and  none 
was  furnished;  so  that  the  only  shipments  on  which  on  any  theory  it 
could  demand  reparation  are  the  four  carloads  that  moved  between 
November  7,  1905,  and  January  1,  1906. 

In  support  of  its  contention  the  complainant  shows  by  an  affidavit 
filed  of  record  that  the  cost  to  it  of  the  lighterage  service  which  it 
performed  with  its  own  boats  was  at  least  3  cents  per  100  poumlt!, 
and  was  probably  more,  because  of  the  fact  that  it  was  obliged  to 
both  load  and  unload  it^  own  lighters.  It  is  asserted  that  the  only 
object  the  complainant  had  in  doing  its  own  lightering  was  to  facilitate 
the  movement  of  its  own  shipments  and  that,  as  a  matter  of  fact^  the 
service  was  performed  at  a  loss.  It  may  be  well  here  to  add  that  the 
defendant  concedes  that  the  cost  to  the  Manhattan  Lighterage  A 
Transportation  Company  for  lightering  shipments  across  New  York 
Harbor  is  3  cents  per  100  pounds. 

It  is  to  be  observed  that  at  the  time  when  the  shipments  in  question 
were  made  there  w^as  no  provision  in  the  tariffs  of  the  defendant 
authorizing  the  payment  by  it  of  allowances  on  account  of  any 
lighterage  performed  by  its  shippers.  On  March  1,  1908,  however, 
the  defendant  in  a  reissue  of  its  lighterage  and  terminal  regulations 
published  a  rule  providing  that: 

When,  for  the  convenience  of  the  Central  Railroad  Company  of  New  Jersey. 
delivery  of  eastbound  traffic  is  made  to  oatside  lighters  at  Jersey  City  or  Elixabetb- 
port,  N.  J.,  an  allowance  (out  of  through  rate)  of  3  cents  per  100  ponnds,  or  60 cents 
per  ton,  net  or  gross  as  the  case  may  be,  may  be  made  for  soch  service  for  deliver* 
ing  in  New  York  Harbor  within  free  lighterage  limits. 

A  similar  provision  became  effective  on  westboond  traffic  on 
August  1, 1908,  but  it  remained  in  effect  only  until  September  1,  when 
it  was  canceled.  It  is  not  contended  that  these  tariff  provisions  were 
applic*able  at  the  time  the  complainant's  shipments  moved  and  refer- 
ence is  made  to  them  here  only  in  order  that  the  rate  history  in  this 
connection  may  be  fully  before  us. 

After  a  careful  examination  of  all  the  facts  we  are  left  under  the 
impression  that  the  complaint  is  not  well  founded.  Although  the  peti- 
tioner could  have  required  the  defendant  to  lighter  its  merchandifte 
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from  its  plants  to  the  defendant's  terminab  at  Jersey  City,  and  the 
defendant  was  willing  to  do  the  work  as  prompt]}^  as  its  facilities  per- 
mitted, the  complainant,  for  its  own  convenience  and  to  meet  the 
special  requirements  of  its  business,  performed  the  service  for  itself 
in  its  own  lighters,  and  now  demands  compensation.  Under  all  the 
circumstances  shown  of  record  and  confining  the  ruling  to  the  facts 
immediately  before  us  we  think  the  complaint  has  no  merit.  It  must 
therefore  be  dismissed  and* it  will  l)e  so  ordered. 
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No.  2874. 
LEE  D.  JONES 

V. 

KANSAS  CITY  SOUTHERN  RAILWAY  COMPANY. 


Buhmiited  Beptember  29,  1909.    Decided  December  7,  1909, 


For  shipments  of  bay  from  Amsterdam  and  Merwlo,  MOm  to  Memphis.  Tentu. 
bills  of  lading  were  made  out  by  the  railroad  agent,  who  on  his  own  motioo 
inserted  a  routing  notation  through  Howe,  Okla.  The  cars  moved  by  that 
route  and  the  complaint  charges  a  misrouting,  alleging  a  lower  rate  throogti 
Kansas  City.  It  appearing  from  the  GonmiiS8ion*s  own  examination  of  the 
tariffs  that  a  lower  rate  applied  by  the  actual  route  of  the  moTemcnta, 
reparation  is  awarded  for  the  overcharge. 

Lee  Z>.  Jones  for  complainant  in  person. 
S.  W.  Moore  and  F.  H.  Wood  for  defendant. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

D.  A.  Bumgamer,  of  Paola,  Kans.,  a  buyer  and  dealer  in  hay, 
shipped  during  December,  1907  and  January,  1908,  from  Amsterdam 
and  Merwin,  in  the  state  of  Missouri,  to  Memphis,  in  the  state  of  Ten- 
nessee, 12  carloads  of  hay  consigned  to  his  own  order.  Amsterdam 
and  Merwin  are  local  stations  on  the  line  of  the  defendant,  the 
Kansas  City  Southern  Railway  Company,  62  miles  and  68  miles,  re- 
spectively, south  of  Kansas  City.  To  reach  Memphis  shipments  may 
move  over  the  defendant's  line  either  northward  to  Kansas  City  and 
thence  by  the  Frisco  to  Memphis,  or  southward  to  Howe,  in  the  state 
of  Oklahoma,  and  thence  over  the  Rock  Island  lines  to  Memphis. 
The  shipments  in  question  moved  over  the  latter  route,  and  the 
charges  collected  were  on  the  basis  of  a  through  class  rate  of  33 
cents  per  100  pounds.  The  complainant's  contention  is  that  the  cars 
ought  to  have  been  forwarded  by  the  first-mentioned  route  over 
which  there  was  no  through  rate,  the  local  rates  into  and  out  of 
Kansas  City  yielding  a  through  charge  of  21 J  cents  per  100  pounds. 
Reparation  is  prayed  for  in  the  sum  of  $301.18. 

As  the  facts  are  stipulated,  it  appears  that  the  bills  of  lading  for 
the  shipments  in  question  were  made  out  by  the  railroad  agents  at 
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Amsterdam  and  Merwin,  and  that,  without  any  directions  being  given 
by  the  consignor,  the  agents  inserted  instructions  to  route  the  cars 
through  Howe  and  over  the  Rock  Island.  It  is  stated  that  these 
notations  were  not  called  to  the  attention  of  the  shipper  or  his  repre- 
sentative, but  that  the  bills  of  lading  were  accepted  by  the  consignor. 
The  position  taken  by  the  defendant  is  that  as  the  bills  of  lading 
were  accepted  the  contracts  of  transportation,  binding  upon  the  ship- 
X>€r  as  well  as  upon  the  railroad,  required  that  the  cars  should  be  for- 
warded by  way  of  Howe ;  and  that  therefore  the  shipper  has  no  claim 
against  the  railroad  company  based  on  the  lower  rates  applying  over 
the  Kansas  City  route. 

The  question  presented  by  the  pleadings  therefore  is  whether 
routing  instructions  inserted  in  a  bill  of  lading  by  the  railroad  agent 
without  any  directions  by  the  consignor  are  binding  as  against  the 
shipper,  and  whether  the  initial  carrier  is  thereby  relieved  from  the 
obligation  to  forward  the  shipment  over  another  route  cheaper  than 
that  mentioned  in  the  bill  of  lading.  But  it  is  not  necessary  to 
decide  that  question  in  this  case.  For  the  route  by  which  the 
shipments  actually  moved,  and  which  was  specified  in  the  shipping 
papers,  was  as  a  matter  of  fact  the  cheapest  available  route,  and  there 
is  a  rate  overcharge  on  the  shipments  which  ought  to  be  refunded. 
An  examination  of  the  tariffs  on  file  with  the  Commission  not  only 
verifies  the  33-cent  class  rate,  but  also  reveals  a  special  commodity 
rate  of  20  cents  per  100  poimds  on  hay,  from  Amsterdam  and  Merwin 
to  Memphis,  applying  under  the  express  terms  of  the  tariff  through 
Howe  and  over  the  Rock  Island.  This  commodity  rate,  which,  of 
course,  supersedes  the  class  rate  of  30  cents  charged  on  the  shipments, 
was  published  by  the  Kansas  City  Southern  in  a  tariff  filed  with  the 
Commission  in  1903  and  not  canceled  until  October,  1909,  although 
apparently  it  remained  in  effect  through  some  inadvertence,  the  car- 
rier being  under  the  impression  that  it  had  withdrawn  the  rate. 

In  a  tariff  published  and  filed  with  the  Commission  by  the  Mis- 
souri Pacific  Railway  Company  in  1896  a  rate  of  16  cents  per  100 
pounds  from  Amsterdam  and  Merwin,  which,  as  before  stated, 
are  reached  only  by  the  Kansas  City  Southern,  to  Memphis  was  es- 
tablished. This  tariff  named  as  parties  the  Kansas  City,  Pittsburg 
&  Gulf  Railroad  Company  and  the  Kansas  City,  Memphis  &  Birming- 
ham Railway  Company,  the  predecessors,  respectively,  of  the  present 
Kansas  City  Southern  and  the  present  Memphis-Kansas  City  line 
of  the  Frisco.  The  latter  company  had  a  general  concurrence  on  file 
with  the  Commission.  The  Kansas  City,  Pittsburg  &  Gulf 
*^  adopted  '^  the  tariff  and  filed  it  with  the  Commission  imder  its  own 
serial  number.    The  tariff  was  canceled  by  the  Missouri  Pacific  in  the 

latter  part  of  1896 ;  but  neither  the  Kansas  City,  Pittsburg  A  Gulf, 
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nor  its  successor,  the  Kansas  City  Southern,  formally  canceled  its 
issue  of  the  tariff  until  October,  1909,  when  the  continuance  of  the 
rates  named  therein  was  called  to  its  attention  by  the  Commission. 
We  are  of  the  opinion,  however,  that  the  16-cent  rate  through  Kansas 
City  was  not  a  lawful  rate  when  the  shipments  in  question  moved* 

There  is  an  overcharge  on  the  shipments  in  question,  amoimting  to 
$338.21,  for  the  difference  between  the  33-cent  and  20-cent  rates  as 
applied  to  the  carloads  in  question.  As  the  complainant,  who  is  a 
commission  merchant,  was  neither  the  consignor  nor  the  consignee  of 
the  shipments  in  question,  and  apparently  did  not  pay  the  freight 
charges,  and  as  his  demand  for  reparation  is  supported  only  by  an 
assignment  purporting  to  have  been  executed  by  Bumgamer,  the 
consignor  and  consignee  of  record,  the  order  that  will  be  entered 
herein  will  require  the  defendant  to  refund  the  sum  of  $338.21,  with 
interest,  to  the  complainant  or  such  other  party  as  may  lawfully  be 
entitled  to  receive  the  same.  In  this  refund  the  Bock  Island,  which 
is  not  a  party  to  the  record,  and  against  which  an  order  therefcxe 
can  not  be  entered,  ought  to  participate  on  the  basis  of  the  agreed 
divisions. 
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No8.  2325,  2331,  and  2332. 

A.  MERLE  COMPANY 

r. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ETAL. 


Submitted  Sq)tember  15,  1909,     Decided  January  4j  1910, 


Bateeon  brass  furniture  trimmiDgs  and  famitare  knobe  from  Grand  Haven,  Mich., 
Waterbory,  Conn.,  and  Rome,  N.  Y.,  to  San  Francisco,  Gal.,  ordered  reduced, 
and  reparation  awarded. 

«/.  O.  Bracken  for  complainant. 

Robert  Dunlap^  T.  J.  Norton^  J,  Z.  Coleman^  and  E.  W.  Camp  for 
Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

E.  G.  Buckland  for  New  York,  New  Haven  &  Hartford  Railroad 
Company  and  Central  New  England  Railway  Company. 

O.  E.  Butterfidd  and  Clyde  Brmcn  for  New  York  Central  & 
Hudson  River  Railroad  Company  and  Michigan  Central  Railroad 
Company. 

//.  Murray  Andrews  for  Erie  Railroad  Company  and  Chicago  & 
Erie  Railroad  Company. 

Edward  Z.  VpUm  for  Goodrich  Transit  Company. 

Report  of  the  Commission. 

Harlan,  Com  m  UhUph  t  r: 

From  the  pleadings  and  stipulations  upon  which  the  above-entitled 
complaints  are  submitted  the  following  facts  appear:  Upon  less-than- 
carload  shipments  of  articles  described  as  metal  furniture  knobs  or 
trimmings  from  Grand  Haven,  in  the  state  of  Michigan,  Waterbury, 
in  the  state  of  Connecticut,  and  Rome,  in  the  state  of  New  York,  to 
San  Francisco  the  complainant  was  required  to  pay  charges  at  the 
first  class  rate  of  $3  per  100  pounds,  and  in  a  few  instances  at  the 
second  clas8  rate  of  $2.60  per  100  pounds.  From  those  points  of 
origin  and  from  other  originating  stations  in  the  east  the  defendants 
had  in  effect  a  commodity  rate  of  $2  per  100  pounds  applying  on 
^^bras8  shells  and  canopies  for  gas  and  electric  light  Bxtures,  boxed.'^ 
The  articles  comprising  the  complainant's  shipments  are  admitted  by 
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the  defendants  to  be  made  of  the  same  matenals  as  brass  shells  and 
canopies  for  lighting  fixtures,  and  practically  the  only  difference  be- 
tween the  two  kinds  of  articles  i»  said  to  be  the  use  to  which  they 
are  put.  By  a  new  tariff  that  became  effective  December  6, 1909,  the 
defendants  have  extended  the  less-than-carload  commodity  rate  of  $2 
per  100  pounds  no  that  it  now  covers  "brass  curtain-pole  trimmings 
and  bra^  furniture  trimmings,  n.  o.  s." 

Upon  the  record  we  find  that  brass  furniture  trimmings  and  furni- 
ture kuobs  ought  not  to  take  a  higher  rate  between  the  points  in  ques- 
tion than  the  current  rate  on  brass  shells  and  canopies  for  lighting 
fixtures,  and  that  a  reasonable  rate  at  the  time  of  the  movementa 
referred  to  in  these  complaints  was,  and  for  the  future  will  be,  $2  per 
100  pounds.  We  further  find  that  the  complainant  is  entitled  to 
reparation  on  the  following  shipments  and  in  the  amounts  stated 
below; 

In  complaint  No-  2325  upon  43  less-than-carload  shipments  orip- 
natingatWaterbury,  on  dates  ranging  from  March  15, 1907,  to  Septem- 
ber 5,  1908,  the  aggregate  weight  of  which  was  19,590  pounds,  charges 
were  collected  to  the  amount  of  $571.50.  At  the  rate  of  $2  per  100 
pounds,  the  charges  on  the  same  shipments  would  have  been  ^91.80. 
One  of  the  shipment:;  moved  over  the  New  York,  New  Haven  &  Hart- 
ford, New  York  Central,  Michigan  Central,  and  Santa  Fe  Railroad 
companies,  and  the  other  42  shipments  moved  via  the  New  York,  New 
Haven  &  Hartford  in  connection  with  the  Erie  Railroad  Company, 
Chicago  &  Erie  Railroad  Company,  and  Santa  Fe.  Upon  all  the  ship- 
ments reparation  is  due  the  complainant  in  the  sum  of  $182.70,  with 
interest. 

Complaint  No.  2331  involves  a  refund  of  $144.68,  to  which  the  com- 
plainant is  entitled  with  interest,  upon  14  less-than-carload- shipments 
made  during  the  period  between  August  2t),  1907.  and  September  14, 
l',t08,  from  Rome  to  San  Francisco;  the  aggregate  weight  was  14,780 
pounds,  and  the  total  charges  were  $440.28,  These  shipments  mored 
via  the  New  York  Central  in  connection  with  the  Michigan  Central 
and  Santa  Fe. 

The  petition  in  No.  2332  alleges  that  during  the  period  from  July 
30,  1907,  to  October  21,  IHOS,  there  was  shipped  to  the  compUiinant 
over  the  Goodrich  Transit  "  ....-_ 

from  Grand  Haven  to  Sai 
ments,  of  a  total  weight  of 
lected  amounted  to  $223.31 
$2  per  100  pounds,  tl50.90 
plainant  should  have  repai 
rates,  or  $72.4S.  with  inter 

An  order  will  be  entered 
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No.  1473. 

mrCHMAN  COAL  &  COKE  COMPANY 

v. 

BALTIMORE  &  OHIO  RAILROAD  CX3MPANY  ET  AL. 


Decided  January  10,  1910, 


Complainant's  petition  for  rehearing  denied. 

Wttiam  A.  Glasgow ,  Jr.^  and  George  R.  E,  QUehrist  for  complainant. 

Report  of  the  Commission  on  Petition  for  Rehearing. 

ClarK;  Commissioner: 

A  petition  for  rehearing  which  is  specifically  limited  to  a  petition 
for  reargument  on  the  record  already  made  is  filed  in  this  case.  The 
only  questions  raised  in  this  petition  which  were  not  fully  considered 
and  passed  upon  by  the  Commission  in  its  disposition  of  the  case 
(16  I.  C.  C.  Rep.,  512)  are  as  follows: 

1.  Petition  for  rehearing  alleges  that  there  is  a  differential  of  10 
cents  per  ton  against  petitioner's  mine  and  in  favor  of  other  mines 
in  the  Moundsville  district  on  coal  going  east  to  Washington,  Pa. 

This  contention  was  not  raised  in  the  hearing  or  argument  of  the 
case.  The  general  understanding  had  and  as  admitted  was  that  .the 
rates  from  the  Moundsville  district  to  the  east  were  the  same  as  from 
the  Fairmont  district,  and  that  the  rates  were  the  same  from  all 
mines  in  the  Moundsville  district.  Complainant's  brief  contains  the 
following: 

The  nitchman  mine  is  located  in  a  district  which  is  grouped,  for  rate  purpoees, 
by  the  Baltimore  A  Ohio  Railroad  Company,  and  is  called  the  Moundsville  district, 
the  limits  of  which  are  Moundsville  on  the  south,  Elm  Grove  on  the  east,  and  Wlieel- 
ing  on  the  north.  The  rates  from  all  the  mines  located  in  this  district  to  markets 
are  the  same. 

If  complainant's  mine  is  not  accorded  equal  rates  with  other 
mines  from  the  Moundsville  district,  and  complainant  desires  to 
test  the  legality  of  that  adjustment,  it  should  be  done  in  a  pro- 
ceeding which  presents  that  issue.     This  case  was  presented  and 

considered  solely  on  the  question  of  alleged  discrimination  against 
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the  MoimdsYille  district  and  in  favor  of  districts  on  the  other  side 
of  the  Ohio  River.  There  is  no  evidence  on  the  subject  of  discrimi- 
nation between  mines  in  the  Moundsville  district.  If  through  error 
or  oversight  there  is  a  discriminatory  rate  against  complainant's 
mine  as  compared  with  any  other  mine  in  the  Moimdsville  district, 
that  error  or  oversight  should  be  immediately  corrected. 

2.  Our  original  report  suggested  that  if  defendants  insisted  upon 
maintaining  lower  rates  upon  coal  for  railway  fuel  than  upon  coal 
shipped  for  other  purpK)ses,  it  might  be  expected  that  those  lower  rates 
would  be  taken  as  a  measure  of  the  reasonableness  of  their  com- 
mercial rates.  The  petition  for  rehearing  asks  that  the  existence 
and  maintenance  of  such  preferential  rates  on  railway  fuel  coal  be 
now  taken  by  the  Commission  as  evidence  of  unreasonableness  of 
higher  rates  enforced  against  petitioner  and  other  shippers  on  coal 
not  shipped  for  railway  fuel  purpK)ses. 

Proceedings  have  already  been  instituted  against  certain  lines  to 
test  the  lawfulness  of  special  rates  on  railway  fuel  coal  and  to  test  as 
promptly  as  can  be  done  in  a  civil  proceeding  the  right  of  a  carrier 
to  maintain  such  rates.  Under  those  proceedings  a  full  hearing  will 
be  had  and  the  Commission  is  not  disposed  to  reopen  this  case  for 
the  purpose  of  considering  that  question,  which  can  be  considered 
more  fully  and  more  promptly  in  the  proceeding  already  instituted* 

3.  The  original  complaint  alleged  that  rates  from  the  Moundsville 
district  were  unjust  and  unreasonable  per  se,  but  no  testimony  was 
offered  in  support  of  that  allegation.  All  of  the  evidence  was  directed 
to  the  question  of  alleged  discrimination  against  the  Moundsville 
district  and  in  favor  of  the  eastern  Ohio  district,  and  in  argument  it 
was  conceded  that  the  only  question  involved  was  that  of  the  pro- 
priety of  grouping  the  Moundsville  district  for  rate-making  purposes 
with  the  districts  on  the  west  side  of  the  Ohio  River  instead  of  with 
the  districts  on  the  east  side  of  that  river.  The  petition  is  for  rear- 
gument  upon  the  facts  already  of  record.  There  is  nothing  in  the 
record  which  would  justify  a  finding  as  to  the  reasonableness  of  the 
rates  in  and  of  themselves,  and  therefore  that  question  could  not  be 
decided  upon  this  record. 

The  petition  for  rehearing  is  denied. 
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No.  1618. 
A.  MERLE  COMPANY 

V. 

NEW  YORK  CENTRAL  &  HUDSON  RIVER  RAILROAD  COM- 
PANY ET  AL. 


No8.  2421,  2422,  and  2423. 
SAME 

V. 

ATCfflSON,   TOPEKA  &  SANTA   FE   RAILWAY  COMPANY 

ET  AL. 


StUmitUd  October  S3,  1909.    Decided  January  4,  1910. 


Rates  of  $1.35  per  100  pounds  in  carloads  and  $1.85  per  100  pounds  in  less  than  car^ 
loads  on  brass-covered  iron  tubing  from  New  York  City  and  nei^boring  points 
to  San  Francisco,  Cal.,  found  unreasonable,  and  $1.25  in  carloads  and  $1.75  in 
less  than  carloads  prescribed  as  maximnm  rates.    Reparation  awarded. 

Lester  0.  Burnett  and  J.  0.  Bracken  for  complainant. 

0.  E.  BvMerfidd  and  Clyde  Brown  for  New  York  Central  &  Hudson 
River  Railroad  Company  and  Michigan  Central  Railroad  Company. 

Robert  Durdap,  T,  J.  Norton,  James  L.  Coleman,  and  E.  W.  Camp 
for  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

N,  S.  Brown  for  Wabash  Railroad  Company. 

P.  J.  Flynn  for  Delaware,  Lackawanna  &  Western  Railroad 
Company. 

A.  0.  Briggs  and  0.  TF.  Markham  for  Chicago  Great  Western 
Railway  Company. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

The  facts  developed  in  the  first  of  the  above-entitled  cases  may  be 
briefly  stated  as  follows : 

At  its  factory  in  San  Francisco  the  complainant  manufactures 
iron  and  brass  bedsteads,  for  which  it  obtains  its  materials  princi- 
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pally  in  the  east.  On  April  23,  1908,  a  carload  of  tubing,  weig^ 
ing  41,440  pounds,  was  shipped  to  the  complainant  from  Rome,  in 
the  state  of  New  York^  and  in  the  bill  of  lading  made  out  by  the 
consignor  was  described  as  ''brass  tubing."  The  charges  paid  at 
destination  amounted  to  $563.76,  and  were  assessed  at  a  carload 
commodity  rate  of  $1.35  per  100  pounds  applying  on  ''brass  goods, 
not  silver  plated,  *  *  *  pipe,  tubes  and  flues  (copper  or  brass)." 
In  the  record  the  shipment  is  referred  to  by  the  defendants  as  con- 
sisting of  "iron-lined  brass  tubing"  and  their  position  is  that  the 
correct  rate  was  applied  and  the  charges  were  reasonable.  It  is 
stated  that  in  the  past  that  rate  has  been  charged  on  all  ship- 
ments of  this  kind  to  the  Pacific  coast  from  eastern  manufacturing 
Joints.  The  complainant,  on  the  other  hand,  refers  to  the  article 
shipped  as  "brass-sheathed  iron  tubing  cut  m  shape  for  bed  ends," 
and  contends  that  a  rate  of  $1  per  100  pounds  ought  to  have  been 
applied  imder  a  tariff  item  naming  that  rate  on  carloads  of  "iron 
and  steel,  articles  of,  *  *  *  tubing  cut  and  bent  in  shape  for  bed 
ends."  But  the  complainant  says  that  if  the  shipment  was  not, 
strictly  s]>eaking,  iron  tubing,  and  therefore  not  entitled  \mder  the 
tariffs  to  the  benefit  of  the  $1  rate,  on  the  other  hand,  it  was  not 
brass  tubing  and  hence  no  tariff  rate  was  expressly  applicable;  and 
the  complainant  urges  that  a  reasonable  rate  for  the  transportation 
would  have  been  $1  per  100  poxmds. 

The  testimony  shows  that  about  seven-eighths  of  the  thickness 
of  this  tubing  was  iron  and  the  outside  one-eighth  was  brass;  that 
the  weight  was  approximately  2  pounds  per  linear  foot  and  the  value 
11  cents,  the  tubing  being  2  inches  in  diameter.  The  weight  of 
solid  brass  tubing  of  that  size  is  about  nine-tenths  of  a  poimd  per 
foot  and  its  value  is  a  little  less  than  23  cents.  Plain  iron  tubing 
cut  for  bed  ends  is  worth  about  7  cents  and  weighs  a  little  less  than  2} 
pounds  per  linear  foot ;  and  ordinary  iron  pipe  weighs  between  3} 
and  4  pounds  and  is  quoted  at  10  or  11  cents  per  foot.  On  the  latter 
article  there  is  a  commodity  rate  from  the  Atlantic  seaboard  to  the 
Pacific  of  65  cents  per  100  pounds,  in  carloads. 

It  is  manifest  that  the  shipment  in  question  did  not  consist  of 
brass  tubing,  although  it  was  apparently  used  in  the  manufacture  of 
bedsteads  known  to  the  trade  and  sold  to  the  public  as  brass  bedsteads. 
On  the  other  hand,  itr  clearly  was  not  iron  tubing.  We  therefore 
think  that  neither  the  iron  nor  the  brass  tubing  rate  was  applicable. 
The  class  rate  or  combination  of  rates  that  legally  applied  under  the 
tariffs  was,  however,  clearly  an  excessive  rate.  Being  of  only  one- 
half  the  value  of  brass  tubing,  which  is  used  in  great  quantities  in 
the  arts  and  manufactures,  this  brass-plated  iron  tubing  ought  to 
have  a  less  rate  than  b  applied  on  brass  tubing.    OAthA  other  hand. 
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being  of  a  greater  ralue  than  ordinary  iron  pipe  or  tubing,  or  such 
tubing  shaped  and  cut  for  bed  ends,  it  ought,  under  ordinary  con- 
ditions, to  take  a  higher  rate  than  such  iron  tubing. 

The  defendants  say  that  their  rates  on  iron  tubing  to  Pacific 
coast  terminals  are  forced  down  by  water  competition.  Articles 
of  brass,  however,  can  not  ordinarily  be  transported  by  ocean  routes 
because  of  the  damage  resulting  from  corrosion  by  the  salt  water 
and  air,  and  the  rates  on  brass  tubing,  therefore,  are  said  not  to  be 
controlled  by  the  competition  of  ocean  lines.  But  the  complainant 
asserts  that  its  consignments  of  brass-covered  iron  tubing,  being  in  a 
rough  and  unfinished  state,  can  be  sent  by  water  and  that  if  the  rail 
rates  are  not  adjusted  to  a  more  reasonable  basis  it  will  in  the  future 
make  all  its  shipments  over  ocean  routes. 

Since  the  submission  of  this  case  the  defendants  have,  by  an  amend- 
ment to  their  tariffs,  extended  the  application  of  their  rate  on  brass 
tubing  to  cover  shipments  of  brass-covered  iron  tubing.  Our  con- 
clusion, however,  is  that  that  is  not  a  reasonable  classification  or  rate 
on  the  latter  article.  Upon  all  the  information  now  before  us  we 
think  that  a  carload  rate  of  $1.25  per  100  pounds  would  have  been  a 
reasonable  rate  to  apply  on  the  shipment  in  question,  and  that  will 
be  a  reasonable  rate  as  a  maximum  for  the  future.  Upon  less-than- 
carload  shipments  of  brass-covered  iron  tubing  we  fix  a  rate  of  $1.75 
per  100  pounds  as  a  maximum,  the  rate  on  brass  tubing  being  SI. 86 
and  on  iron  tubing  shaped  for  bed  ends  $1.25.  We  further  find  that 
the  complainant  is  entitled  to  reparation  on  the  shipment  in  question 
in  the  siun  of  $45  76,  with  interest.  Of  this  amount  $4.32  repre- 
sents an  overcharge  in  weight  east  of  Chicago. 

The  remainini^c  three  of  the  above-entitled  cases  as  submitted  must 
be  controlled  by  the  decision  on  the  record  in  the  complaint  first 
above  entitled.  The  same  rates  are  involved,  and  it  is  therefore 
necessary  only  to  state  the  facts  and  our  conclusions  as  follows: 

In  No.  2421  reparation  is  prayed  for  on  seventeen  less-than-carload 
shipments  of  brass-covered  iron  tubinjiic  that  moved  during  the  period 
from  March  23,  1907,  to  March  25,  1908,  from  New  York  City,  or 
Weehawken,  over  the  lines  of  the  defendants,  the  Delaware  &  Iludson, 
Wabash,  and  Santa  Fe  railroad  companies.  The  aggregate  weight  of 
the  shipments  was  28,745  pounds,  and  charges  were  collected  at  the 
less-than-carload  rate  of  $1.85  per  100  pounds,  aggregating  $531.08. 
On  the  basis  of  the  lower  rate  that  we  now  fix  as  reasonable,  $1.75 
per  100  pounds,  the  charges  amount  to  $503.04.  The  complainant 
is  therefore  entitled  to  reparation  in  the  sum  of  $28.04,  with  interest. 

Three  carloads  of  the  commodity  described  above,  aggregating  in 

weight  135,460  pounds,  and  on  which  charges  amounting  to  $1,785.30 

were  collected,  shipped  in  July  and  December,  1907,  and  July,  1908, 
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from  Rome,  N.  Y.,  to  San  Francisco,  are  involyed  in  complaint 
No.  2422,  and  also  6  less-than-carload  consignments  of  an  aggregate 
weight  of  21,130  pounds,  on  which  charges  amounting  to  $390.91 
were  collected.  On  the  basis  of  the  carload  rate  of  $1.25  and  the 
less-than-carload  rate  of  $1.75  the  charges  on  all  the  shipments  would 
aggregate  $2,063.04.  The  order  to  be  entered  therefore  will  require 
a  refund  to  the  complainant  of  $113.17,  with  interest. 

The  complainant  received  from  Croton,  on  the  Hudson,  three 
less-than-carload  shipments  of  ''iron-lined  brass  tubing''  billed  from 
the  point  of  origin  on  March  27  and  September  17,  1907,  aggregating 
in  weight  12,290  pounds  and  upon  which  $227.36  was  exacted  for 
the  transportation.  At  the  less-than-carload  rate  of  $1.75,  which  we 
fix  as  reasonable,  the  charges  would  aggregate  $215.08.  In  com* 
plaint  No.  2423  the  complainant  therefore  will  be  awarded  $12.28, 
with  interest,  as  reparation  for  the  excessive  charges  collected  on 
those  shipments. 

An  order  will  be  entered  in  accordance  with  these  findings. 
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Nos.  1702  and  1756. 
.       CEDAR  HILL  COAL  &  COKE  COMPANY  ET  AL. 

V. 

COLORADO  &  SOUTHERN  RAH^WAY  COMPANY  ET  AL. 


SubmiUed  April  9,  1909.    Decided  January  10, 1910. 


1.  Through  routes  from  the  coal  mines  in  the  Walsenbuig  district,  Colorado,  to  points 

on  the  Atchison,  Topeka  <Sc  Santa  Fe  system  and  controlled  lines,  to  the  east 
and  south  of  Colorado,  established. 

2.  Maximum  joint  rates  fixed  from  said  district  to  points  in  Kansas,  Texas,  and 

New  Mexico. 

3.  Request  for  differential  between  rates  on  lump  coal  and  slack  denied  on  the  show- 

ing in  these  cases. 

4.  Reconsignment  rules  now  in  effect  on  defendant  carrien'  lines  considered  satis- 

factory for  the  traffic  of  complainants. 

C.  TF.  Durhin  for  complainants. 

E.  E.  Whitted  for  Colorado  &  Southern  Railway  Company  and  Fort 
Worth  &  Denver  City  Railway  Company. 

E.  N.  Clark  for  Denver  &  Rio  Grande  Railroad  Company. 

J.  J,  Coleman f  D.  L.  Meyers,  George  A.  H.  Eraser,  Robert  Durilapf 
and  T.  J.  Norton  for  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany; Eastern  Railway  Company  of  New  Mexico;  Southern  Kansas 
Railway  Company  of  Texas ;  Pecos  &  Northern  Texas  Railway  Com- 
pany; and  Pecos  River  Railroad  Company. 

Report  of  the  Commission. 

Clements,  Commissioner: 

The  complainants  in  these  two  cases  and  the  nature  of  the  relief 
sought  being  the  same,  they  were  heard  together,  and  will  be  disposed 
of  in  one  report. 

Complainants  are  engaged  in  the  operation  of  coal  mines  in  south- 
em  Colorado  in  what  is  known  as  the  Walsenburg  district,  located 
along  the  lines  of  the  Colorado  &  Southern  Railway  and  the  Denver 
&  Rio  Grande  Railroad.  This  district  is  about  44  miles  south  of 
Pueblo,  and  extends  north  and  south  about  15  miles. 

In  the  first  of  these  cases  the  petition  b  for  the  establishment  of 
through  routes  and  joint  rates  from  complainants'  mines,  located  on 
the  Colorado  &  Southern  Railway,  via  the  Fort  Worth  &  Denver 
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City  Railway,  to  points  in  the  Panhandle  of  Texas  and  eastern  New 
Mexico  along  the  lines  of  the  Southern  Kansas  Railway  of  Texas, 
Pecos  &  Northern  Texas  Railway,  Eastern  Railway  Company  of 
New  Mexico,  and  the  Pecos  River  Railroad,  which  lines  are  herein- 
after referred  to  as  the  Pecos  lines,  and  which  belong  to  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company,  hereinafter  referred  to  as  the 
Santa  Fe.  There  are  no  through  routes  and  joint  rates  on  this 
traffic  at  the  present  time,  and  the  originating  carriers  refuse  to 
sign  a  bill  of  lading  to  destinations  on  the  Pecos  lines.  Dealers 
located  on  the  Pecos  lines  in  Texas  can  only  get  this  coal  by  main- 
taining an  agent  at  Amarillo,  Tex.,  to  receive  the  coal,  pay  the 
freight  at  that  point,  and  rebill  the  coal  on  at  Texas  commissioQ 
rates.  Considerable  coal  moves  imder  this  arrangement.  Dealers 
on  the  Pecos  lines  in  New  Mexico,  however,  are  cut  oflf  entirely 
from  Walsenburg  coal,  because  the  Texas  commission  rates  do  not 
apply  in  New  Mexico,  and  the  interstate  distance  tariffs  applicable 
thereto  are  purposely  made  so  high  that  they  are  prohibitive.  As  was 
said  by  the  representative  of  the  Santa  Fe  lines,  "The  figures  are 
prohibitory.    They  are  meant  to  be  so.'' 

In  the  second  of  these  cases,  complainants  seek  through  routes  and 
joint  rates  via  Pueblo  to  points  on  the  line  of  the  Santa  Fe  in  Kansas, 
and  via  Trinidad  to  points  on  the  line  of  the  Santa  Fe  and  certain 
points  on  the  Eastern  Railway  of  New  Mexico,  in  New  Mexico  and 
Texas.  The  only  way  this  traffic  can  move  at  the  present  time  is  by 
billing  locally  to  Trinidad  and  rebilling  at  the  local  rate  from  Trinidad 
to  point  of  destination. 

In  both  cases  petition  is  made  for  the  establishing  of  certain  recon- 
signment  rules  governing  the  movement  of  this  traffic. 

Formerly  there  were  in  effect  through  routes  and  joint  rates  on  foal 
from  the  Walsenburg  district  over  the  lines  of  defendants  in  case  1702, 
but  on  August  2,  1905,  after  the  Pecos  lines  were  acquired  by  the 
Santa  Fe,  this  arrangement  was  canceled  and  the  Santa  Fe  now 
refuses  to  reestablish  through  noutes  and  joint  rates,  though  the 
defendant  carriers  not  controlled  by  the  Santa  Fe  are  \*Tiling  to  do  so. 
The  reason  given  by  the  Santa  Fe  for  its  refusal  is  that  there  are  mines 
located  along  its  own  lines  in  Colorado  in  the  Trinidad  and  Cafion  City 
districts  and  in  the  Gallup  (X.  Mex.)  district,  from  which  it  is 
able  to  adequately  supply  the  markets  in  question  and  at  the  same 
time  secure  to  itself  a  long  haul,  thereby  greatly  enhancing  its  reve- 
nues. Prior  to  the  cancellation  of  these  rates  there  was  a  good  market 
for  complainants'  coal  along  the  Pecos  lines.  The  cancellation  of  the 
joint  rates  materially  reduced  this  market  in  Texas  and  totally 
destroyed  it  in  New  Mexico. 

While  at  the  common  law  a  common  carrier  may  not  have  been 
compelled  to  accord  traffic  coming  off  the  rails  of  other  carriers  and 
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not  originating  on  its  own  lines  the  necessary  facilities  for  through 
movement,  under  the  act  to  regulate  commerce,  as  amended  Jime 
29,  1906,  this  is  no  longer  the  law  with  regard  to  interstate  carriers. 
We  have  on  previous  occasions  referred  to  the  well-recognized  obli- 
gations resting  upon  carriers  surrounding  the  transportation  of  prop- 
erty tendered,  and  it  will  not  h6  necessary  to  again  go  into  that  matter 
here.  Freight  Bureau  of  Utile  Rock  v.  M.  F.  R.  R.  Co.,  13  I.  C.  C. 
Rep.,  243 ;  Cardiff  Coal  Co.  v.  C,  M.  dh  St.  P.  Ry.  Co.,  13 1.  C.  C.  Rep., 
460 ;  Chamber  of  Commerce  v.  C,  R.  L  db  P.  Ry.  Co.,  151.  C.  C.Rep.,  460 ; 
Standard  lAme  dc  Stone  Co.  v.  C.  V.  R.  R.  Co.,  15  I.  C.  C.  Rep.,  620. 

The  only  limitation  placed  upon  the  exercise  of  the  power  of  the 
Commission  to  establish  a  through  route  is  where  there  is  already  a 
reasonable  or  satisfactory  through  route  in  existence,  and  the  ques- 
tion as  to  whether  or  not  an  existing  through  route  is  ''reasonable  or 
satisfactory"  is  one  of  fact  for  the  determination  of  the  Conmiission. 

The  defendants^  admit  that  there  are  no  joint  through  rates  on  coal 
from  complainants'  mines  to  points  on  the  Santa  Fe.  Neither  do  we 
understand  that  any  serious  claim  is  made  that  the  present  arrange- 
ment by  which  through  billing  is  denied  and  rebilling  is  required  at 
junction  points  constitutes  a  "reasonable  or  satisfactory"  through 
route.  We  refer  to  the  view  taken  by  us  on  a  former  occasion. 
Enterprise  Transportation  Co.  v.  Penn.  R.  R.  Co.,  12  I.  C.  C.  Rep.,  326. 

In  the  opinion  of  the  Commission  the  record  in  these  cases  shows 
that  no  reasonable  or  satisfactory  through  routes  exist  for  this 
traffic  except  to  certain  points  reached  by  other  carriers  where  there 
are  joint  rates  in  effect;  leaving  out  these  points,  an  order  will  be 
issued  requiring  the. establishment  of  through  routes  from  the  com- 
plainants' mines  to  points  on  the  lines  of  the  defendant  carriers  as 
petitioned  for  in  each  of  these  complaints.  That  is,  joint  through 
routes  from  complainants'  mines  in  the  Walsenburg  district,  to 
points  in  Texas  and  New  Mexico,  on  the  Southern  Kansas  Railway, 
Eastern  Railway  of  New  Mexico,  Pecos  &  Northern  Texas  Railway, 
and  Pecos  River  Railroad,  via  the  Colorado  &  Southern  to  Texline, 
Tex.,  and  the  Fort  Worth  &  Denver  City  Railway  to  Amarillo,  Tex.; 
joint  through  routes  from  complainants'  mines  to  points  on  the  Santa 
Fe  and  the  Eastern  Railway  Company  of  New  Mexico  in  New 
Mexico  and  Texas,  via  Trinidad,  Colo. ;  joint  through  routes  from 
complainants'  mines  to  points  on  the  line  of  the  Santa  Fe  in  Kansas, 
via  Pueblo,  Colo.  There  will  be  excepted  certain  points  which 
already  have  through  routes  and  joint  rates  over  the  lines  of  other 
carriers,  and  no  points  in  Oklahoma  will  be  included,  as  the  record  is 
not  conclusive  as  to  whether  those  points  should  be  reached  via  the 
Amarillo  gateway  or  via  Pueblo. 

In  case  No.  1702  the  complainant  asks  generally  for  through  routes 
and  joint  rates  from  the  mines  in  the  Walsenburg  district.     It  appears 
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from  tariffs  on  file  that  the  mining  points  named  in  the  separate 
tariffs  of  the  Colorado  &  Southern  and  the  Denver  &  Rio  Grande 
are  not  identical  in  all  respects.  As  the  Denver  &  Kio  Qrande  is 
not  made  a  party  to  case  No.  1702,  we  are  unable  to  order  through 
routes  and  joint  rates  from  stations  on  that  line  only.  If,  however, 
complainants  are  not  afforded  proper  facilities  in  handling  this  traffic 


SOLOI^AOO)         ,     CC^Mi^i 


Uto  Grande  iEl/hio  /iailfood  Company. 
Thc£a3fern  Railanjf/  Company  gfJ>'eu-Mejeic9. 
TkeflecM  a^artiern  T^xasHarlmay  Company 
7>if  StmlAeritJCefi^aa/^iiM'Q^CotttpanyofTkJfaA 
Thr  flroj  Siter/taitived  Company. 
Thr  Co/o/ar/a  A  SouHtrn  HailaayCompaitjf 
Fort  l^rfA  AOe/urr  Citji  Railway  Company 
flktDeiiBerA/iioGraitdtRaiiraetiCoii^ony  OMO 


by  reason  of  this  omission  of  the  Denver  &  Rio  Grande,  a  supple- 
mental complaint  may  be  filed  including  that  railroad  as  a  defendant. 
In  case  No.  1756  the  Denver  &  Rio  Grande  is  included,  and  the  order 
in  this  case  will  include  points  at  which  complainants'  mines  are 
located,  named  in  the  tariffs  of  both  the  Colorado  &  Southern  and 
the  Denver  &  Rio  Grande. 
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The  map  accompanying  the  report  shows  m  outline  the  routes 
from  the  yarious  Colorado  coal  fields  and  the  Gallup,  N.  Mex.;  field 
to  the  markets  sought  by  complainants.  The  proximity  of  Walsen- 
burg  to  these  markets  is  apparent  and  also  its  direct  connection  oyer 
the  Colorado  &  Southern  and  Fort  Worth  &  Denver  City  with 
Amarillo,  from  whence  coal  can  be  readily  distributed  throughout  the 
Pecos  country.  The  routes  via  Pueblo  to  points  east  and  via  Trinidad 
to  points  south  on  the  main  line  of  the  Santa  Fe  are  also  shown. 
From  Caflon  City  into  the  Pecos  country  the  Santa  Fe  hauls  Cafion 
City  coals  east  to  Hutchinson  and  then  south  and  west  to  point  of 
destination,  making  a  circuitous  route  and  thereby  reducing  the 
per-ton-per-mile  earnings.  , 

The  complainants  include  in  their  petition  figures  showing  what 
they  conceive  to  be  the  proper  joint  rates  on  this  traffic.  The  follow- 
ing table  gives  the  absolute  rate  and  the  per-ton-per-mile  rate  from 
Walsenburg  and  from  Cafion  City  to  representative  points  through- 
out the  markets  covered  by  the  petition.  There  are  also  shown 
the  rates  asked  for  in  the  petition. 

Rate  on  coal  per  ton  of  2,000  pounds. 


To- 


From 

Wal-  I 
wnburg    Db- 
district   tance. 
via  Am- 

tfillO.   [ 


Ptnhandle,  T«x . 
Plain  view,  Tex.. 
Roewell,  N.  Mex. 
Arttsla,  N.  Mex. 
Pecos,  Tex 


QardenCity,  Kans. 

Emporia,  Kans 

Kansas Cltv,  Mo... 
Quthrle,  Okla 


Rate       From 

per  ton    Cafion 

per     I    City 

mile,    district 


16.60 

6.80 

11.60 

11.60 

0.80 


358 
370 
497 
540 
671 


iaoi84 

.01S3 
.0233 
.0211 
.0146 


S3. 60 
3.80 
4.35 
4.60 
5.06 
/  2.75 
\o2.25 
3.50 
3.75 
3.25 


8 


Dis- 
tance. 


.1 


} 


737 

839 

076 

1,018 

1,140 

507 

533 

646 
627 


Rate 
per  ton 

per 
mile. 


iiaoo40 

I    .0045 

)    .0045 

I    .0045 

.0044 

/  .0046 

\a.0038 

i    .0065 

.0058 

.0051 


} 


Rates 
asked 
from 
Wal- 
sen- 
burg. 


S3. 10 
3.40 
3.50 
3.75 
4.30 

2.60 

3.25 
3.50 


Dis- 
tance. 


Rates 

asked 

per  too 

per 

mile. 


358  sa0086 

370  .0002 

407  '  .0070 

540  .0060 

671  .0063 

613  I  .0040 

540  ,  .0060 

642  !  .0064 


oNat. 


In  considering  the  above  table  it  should  be  remembered  that  the 
very  high  rates  shown  from  Walsenburg  based  on  interstate  distance 
tariff  (column  1)  accomplish  what  they  are  confessedly  intended  to 
do;  that  is,  they  prohibit  the  movement  of  traffic  under  them.  Traffic 
from  Walsenburg  mines  actually  moves  into  the  Texas  territory  via 
AmariUo,  from  which  point  it  takes  the  Texas  conmussion  rates, 
and  the  total  charge  by  this  arrangement  to  any  point  on  these  lines  in 
Texas  is  exactly  the  same  as  that  shown  in  column  4  from  Cafion  City, 
plus  the  rebiUing  charge  paid  at  Amarillo  to  shipper's  agent.  As  already 
stated,  however,  this  movement  is  not  possible  to  points  in  New  Mexico, 
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because  Texas  commission  rates  do  not  apply,  and  the  rates  which  do 
apply  are  admitted  to  be  prohibitive.  It  is  not  often  that  a  yiolation  of 
the  requirement  of  the  first  section,  that  charges  for  interstate  trans- 
portation shall  be  reasonable,  is  so  freely  admitted  by  a  carrier  sub- 
ject to  the  act,  and  our  only  comment  is  to  repeat  the  language  of 
Congress  contained  in  the  act,  that  ''every  unjust  and  unreasonable 
charge  for  such  service  or  any  part  thereof  is  hereby  prohibited  and 
declared  to  be  unlawful/'  Walsenburg  coals  are  therefore  excluded 
from  New  Mexico. 

In  reaching  the  rates  they  propose  (column  7)  complainants  have  used 
as  a  basis  for  the  rates  to  points  on  the  Pecos  lines  south  of  AmariDo  the 
present  rates  to  these  points  from  the  Gallup  mines;  and  for  rates  to 
points  on  the  Southern  Kansas  Railway  north  of  Amanllo  the  present 
rates  from  the  southern  Kansas  mines  to  these  points.  It  is  argued 
that  the  Walsenburg  mines  are  nearer  to  these  markets  than  either 
the  Gallup  district  or  the  southern  Kansas  district  and  that  therefore 
the  same  rates  when  appUed  to  the  shorter  haul  would  be  more  than 
reasonable.  The  rates  asked  for  by  complainants  are  lower  than  the 
rates  obtaining  on  coal  from  the  Caflon  City  district,  on  the  ground 
that  traffic  from  Cafion  City  moves  by  way  of  Hutchinson,  Kans.,  over 
a  route  twice  as  long  as  the  haul  from  the  Walsenburg  district  via  Ama- 
rillo.  In  short,  the  chief  basis  of  the  claim  for  these  particular  rates 
is  distance.  If  distance  were  the  only  consideration  in  making  this 
adjustment,  the  matter  would  be  comparatively  simple,  but  in  order 
to  properly  conserve  the  interests  of  all  parties  concerned,  or  who  may 
be  affected  by  our  disposition  of  these  cases,  there  are  other  factors 
pressing  for  attention. 

While  classes  and  quality  of  coal  are  not  to  be  taken  primarily  as 
a  standard  in  fixing  rates  thereon,  still  they  should  be  referred  to  in 
some  degree  in  order  to  guard  against  prescribing  such  an  arrange- 
ment of  rates  as  would  imnecessarily  drive  out  of  the  market  the 
coals  of  other  districts,  thereby  cutting  off  competition  or  rendering 
a  shortage  more  liable.  The  Walsenburg  product  is  a  good  grade  of 
bituminous  coal  about  on  a  par  with  the  Rockvale  coal  from  the 
Caflon  City  district.  Trinidad  coal  is  not  as  good  as  Walsenburg  or 
Caflon  City  coal  for  domestic  use,  it  being  employed  largely  for  steam 
fuel.  Gallup  coal  is  lignite  and  can  not  compete  with  the  Colorado 
coals  mentioned.  An  arrangement,  therefore,  which  would  place 
Walsenburg  and  Cafion  City  coals  in  these  markets  on  a  fair  com- 
petitive basis  at  reasonable  rates  would  seem  to  take  into  considera- 
tion the  interests  of  shippers,  consumers,  and  carriers. 

The  demand  of  complainants  for  lower  rates  on  Walsenburg  coals 
than  are  now  given  Cafion  City  coals  on  the  basis  of  the  considerably 
shorter  haul  on  the  former  does  not  give  due  weight  to  all  the  facts 
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to  be  considered.  Manifestly,  if  one  carrier  voluntarily  gives  a  very 
low  rate  per  ton  per  mile  over  a  long  and  circuitous  route  in  order 
to  handle  the  traffic  entirely  over  its  own  lines,  this  can  not  be  taken 
as  a  standard  of  reasonableness  of  rates  on  other  traffic  which  passes 
over  two  or  more  separately  owned  lines  of  railroad.  Moreover,  the 
record  shows  that  the  initial  carriers  in  the  Walsenburg  district 
encounter  great  difficulties  in  handling  this  traffic  out  of  the  mines. 
Neither  do  we  attach  much  importance  to  a  comparison  of  conditions 
surrounding  the  transportation  of  Gallup  coal  with  that  of  other 
fields.  The  defendants  show  that  this  rate  is  influenced  by  the  great 
movement  of  empty  cars  eastward  from  California,  besides  other 
important  considerations,  such  as  down  grade  from  points  of  produc- 
tion to  points  of  consumption. 

After  careful  consideration  of  all  the  facts,  circumstances,  and 
conditions  bearing  upon  the  questions  involved,  we  conclude  that 
joint  rates  should  be  accorded  by  defendants  on  coal  from  the  Wal- 
senburg district  to  points  on  the  Santa  Fe  lines  in  Kansas,  and 
those  points  in  Texas  east  of  but  not  including  Joel,  which  should 
not  exceed  those  shown  in  schedules  on  file  of  rates  between  Cafion 
Qty,  Colo.,  and  those  points,  and  referred  to  by  tariff  number  in  the 
order.  To  points  in  Texas  and  New  Mexico  west  of  and  including  Joel, 
Tex.,  but  not  including  points  in  New  Mexico  on  the  line  running 
north  of  Belen,  we  find  that  the  rates  should  not  exceed  the  rates  to 
these  points  from  Trinidad,  Colo.,  shown  in  tariff  schedules  specific- 
ally referred  to  in  the  order,  plus  a  differential  of  30  cents  per  ton 
of  2,000  poimds;  while  to  points  north  of  Belen  the  rates  should  not 
exceed  the  rates  to  said  points  from  Trinidad,  Colo.,  shown  in  tariff 
schedules  specifically  referred  to  in  the  order,  plus  a  differential  of 
25  cents  per  ton  of  2,000  pounds.  These  differentials  are  the  same 
as  those  maintained  generally  by  the  defendants  in  corresponding 
territory  where  they  have  rates  from  both  Caflon  City  and  Trinidad 
as  is  shown  in  the  following  table : 


AnuuiUo,  Tex... 
CaAon  City,  Tex 
Plaliivlew,  Tex. 
RotweU,  N.  M(*x 
ArtesU.  N.  Hex. 

Orta,  Tex 

F«oot,Tez 


Trinl- 
dad 
rate. 

Caflon 

Differ- 

City. 

ential. 

13.30 

33.  &5 

9X25 

3.30 

3.&5 

.25 

3.55 

3.80 

.25 

4.05 

4.35 

.30 

4.30 

4.00 

.30 

4.60 

4.90 

.30 

4-75 

6.06 

.30 

AlbuqtiPrqur  N.  Hex 
Raton,  N.  Hex 

TVxtoo,  N.  Hex 

Socorro,  N.  Mex , 

Rincon.  N.  Mex 

El  Paao,  Tex 


Rate 

'^     ^     Differ. 

ratP.    Walsen-*""^ 
burg.  I 


S2.90 
.60 

3.30 
3.13 
3.15 
3.15 


33.15 
.85 

3.60 
3.45 
3.45 
3.45 


ia3s 


30 
30 
30 
3D 


A  few  points  east  and  west  of  Texico  are  given  differentials  by  the 
carriers  in  excess  of  30  cents,  but  points  as  far  south  as  Roswell  are 
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accorded  the  30-cent  differential  by  the  carriers,  and  we  find  that  it 
should  in  no  case  exceed  that  amount  in  rates  from  Walsenburg. 

Complainants'  witnesses  concede  that  if  Walsenburg  were  accorded 
the  same  rates  as  CafLon  City  this  adjustment  would  enable  the 
Walsenburg  operators  to  com]>ete  in  the  common  markets  on  a 
relatively  fair  basis  when  coupled  with  through  routes.  Wakenbui^ 
and  CafLon  City  coals  now  take  the  same  rates  to  certain  Kansas  and 
Nebraska  points,  which  arrangement  seems  to  be  regarded  as  just 
and  fair  to  both  coal-producing  districts.  The  record  shows  that  under 
the  present  arrangement  of  reshipping  Walsenburg  coal  at  AmarUlo, 
wherein  the  freight  charge  amounts  to  the  same  as  tiie  rates  to  the 
same  points  on  CafLon  City  coal,  there  is  a  considerable  movement 
of  Walsenburg  coal,  notwithstanding  the  refusal  of  the  carriers  to 
bill  this  coal  to  points  on  the  Pecos  lines  and  the  additional  expense  of 
maintaining  a  forwarding  agent  at  Amarillo  thereby  made  necessary. 

The  per-ton-per-mile  earnings  on  this  traffic  from  Walsenburg 
into  the  Pecos  coimtry  over  the  routes  and  under  the  rates  prescribed 
will  be  much  greater  than  is  obtained  under  the  same  rates  from 
Cafion  City  over  the  circuitous  route  by  the  Santa  Fe  via  Hutchinson, 
as  is  shown  by  the  following: 

From  Cafion  City  to  Plainview,  839  miles,  $0.0045  per  ton  per  mile. 
From  Walsenburg  to  Plainview,  370  mUee,  $0.0103  per  ton  per  mUe. 

No  order  will  be  issued  at  this  time  as  to  the  proper  division  of 
these  joint  rates  between  the  carriers  making  up  the  throu^  routes, 
in  the  belief  that  the  carriers  t^an  themselves  settle  this  matter. 
This  feature  must  have  been  duly  considered  when  the  joint  rates 
which  were  in  effect  prior  to  their  cancellation  in  1905  were  agreed 
upon,  and  doubtless  the  proportions  then  fixed  would  furnish  a 
guide  to  a  proper  adjustment  at  this  time. 

Complainants  have  asked  in  their  petition  for  a  differential  of  50 
cents  under  the  limip  rate  on  slack  and  nut  coal.  The  reason  for  this 
.  request  is,  as  they  say,  to  enable  them  to  compete  with  this  same 
arrangement  from  southern  Kansas.  The  slack  from  both  Walsenburg 
and  Cafion  City  coals  is  of  very  inferior  value,  and  little,  if  any,  of  it 
is  shipped  outside  of  Colorado.  Any  inequality  which  may  exist 
between  rates  on  these  coals  will  be  corrected  by  the  order  in  this  case. 
It  appears  that  what  influenced  the  complainants  in  seeking  this  dif- 
ferential is  the  fact  that  a  differential  is  allowed  on  slack  from  the 
southern  Kansas  field,  which  rate  is  made  to  apply  as  well  to  nut  coal. 
The  record  shows,  however,  that  nut  opal  in  southern  Kansas  is  passed 
through  a  much  smaller  screen  than  the  nut  of  the  Colorado  districts, 
and  it  is  wholly  impracticable  for  us  to  attempt  to  fix  a  differential 
in  this  case  based  upon  any  such  dissimilar  practices  as  prevafl  in 
these  fields. 
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The  conditions  surrounding  the  slack  rates  from  Trinidad  mines  are 
also  wholly  dissimilar  from  those  in  the  Cafion  City  and  Walsenburg 
districts.  Trinidad  coal  is  primarily  a  steam  fuel,  and  the  slack  com- 
petes with  other  steam  coals,  such  as  that  from  southern  Kansas,  and 
the  rates  thereon  are  predicated  on  conditions  which  can  not  be  com- 
pared with  those  surrounding  complainants'  product.  The  record  in 
these  cases  does  not  set  forth  sufficient  data  upon  which  the  Commis- 
sion is  warranted  in  awarding  a  differential  on  slack  from  the  Walsen- 
burg mines,  but  if  the  present  arrangement  is  such  as  to  prohibit  the 
movement  of  slack  unjustly  the  matter  may  be  presented  to  the 
Commission  in  a  supplemental  complaint. 

Complainants  have  asked  for  the  establishment  of  a  rule  permitting 
the  reconsignment  of  coal  to  a  new  destination.  In  answer  to  this 
defendants  say  that  there  are  now  in  effect  reasonable  reconsignment 
rules  which  will  be  applicable  to  this  traffic.  An  examination  of  the 
tariffs  on  file  with  the  Conmiission  substantiates  the  claim  of  the  car- 
riers, and  it  is  not  considered  advisable  to  interfere  with  the  present 
xmif orm  arrangement  of  this  matter  further  than  to  say  that  the  pres- 
ent rules  shoiild  be  made  applicable  to  the  through  routes  and  joint 
rates  established  by  the  Commission  in  these  cases.  It  may  be  added 
that  reconsignment  is  a  privilege — not  a  right  to  be  demanded  by 
shippers — and  can  only  be  required  where  necessary  to  correct  unjust 
discrimination. 

An  order  will  be  issued  in  accordance  with  the  above  conclusions. 
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Nos.  2645,  2646,  and  2647. 
E.  LAUER  &  SON 

V. 

NEVADACALIFORNIAOREGON  RAILWAY. 


SubndUed  November  gS,  1909,    Decided  February  7,  1910, 


Rate  on  potatoes  and  onions  in  packages,  carloads,  from  Reno,  Nev.,  to  Alturas,  Cal., 
found  to  be  unreasonable.    Reparation  awarded. 

WUliam  P.  Seeds  for  complainant. 
Dodge  <&  Barry  for  defendant 

Report  of  the  Commission. 

Knapp,  Chairman: 

These  cases  were  heard  together  and  will  be  disposed  of  in  this 
report  On  December  8, 1908,  and  March  6,  1909,  respectively,  com- 
plainant shipped  over  defendant's  line  from  Reno,  Nev.,  to  Alturas, 
Cal.,  a  carload  of  potatoes  in  sacks,  and  on  May  10, 1909,  a  mixed  car- 
load of  potatoes  and  onions  in  packages  from  and  to  the  same  points. 
The  aggregate  weight  of  the  shipments  was  74,000  pounds,  and 
defendant  exacted  a  rate  of  80  cents  per  100  pounds  or  a  total  charge 
of  $592. 

It  is  alleged  in  the  complaints  that  this  charge  was  unreasonable 
because  there  was  in  effect  at  the  time  a  lower  combination  of  local 
rates,  and  because  defendant  charged  only  $6  per  ton  on  the  same  com- 
modities between  the  same  points  in  the  opposite  direction.  Repara- 
tion is  asked. 

Defendant  operates  a  narrow-gauge  railroad  extending  in  a  north- 
westerly direction  from  Reno  to  Alturas,  a  distance  of  184  miles. 
The  tariffs  of  this  road  show  that  during  the  period  from  December 
18,  1908,  to  March  30,  1909,  there  was  in  effect  a  rate  of  $10  per  ton 
CD  vegetables  in  packages,  including  potatoes  in  carloads,  from  Reno 
to  Likely,  CaL,  and  a  rate  of  $2  per  ton  from  Likely  to  Alturas. 
Likely  is  a  point  about  20  miles  south  of  Alturas.  This  combination 
made  $12  per  ton.     Only  one  of  the  shipments  in  question  moved 
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while  the  lower  combination  was  in  effect.  The  present  rates  are  71 
cents  per  100  pounds  to  Likely  and  80  cents  to  Alturas. 

It  is  stated  in  behalf  of  defendant  that  the  $10  rate  to  Likely  was 
made  to  meet  certain  local  conditions,  and  that  the  rate  of  96  from 
Alturas  to  Reno  was  made  to  enable  vegetable  growers  in  tiiat  region 
to  move  their  product  as  well  as  to  encourage  settlement. 

The  rate  of  80  cents  per  100  pounds  for  the  distance  from  Reno  to 
Alturas  yields  8.7  cents  per  ton  per  mile.  Taking  into  consideration 
the  character  of  the  traffic  and  distance  of  the  haul,  the  marked 
difference  between  the  rates  over  the  same  line  in  the  opposite  direc- 
tion, and  the  fact  that  for  some  time  defendant  maintained  a  combina- 
tion of  local  rates  of  $12  per  ton  from  Reno  to  Alturas,  we  find  that  the 
rate  charged  was  unreasonable  to  the  extent  at  least  that  it  exceeded 
$12  per  ton,  and  that  complainant  is  entitled  to  reparation  in  the  sum 
of  $148,  with  interest,  which  sum  represents  the  difference  between 
the  amount  collected  and  the  amount  that  would  have  been  collected 
if  a  $12  rate  had  been  applied. 

In  view  of  the  allegations  of  the  ccmiplaint  and  the  evidence  intro- 
duced at  the  hearing  we  do  not  feel  warranted  on  this  record  in  pre- 
scribing a  lower  rate  on  the  traffic  involved  between  the  points  named* 
This  conclusion,  however,  will  not  imply  approval  of  the  $12  rate  nor 
preclude  further  investigation  as  to  its  reasonableness  upon  proper 
complaint 

The  defendant  will  be  required  to  cease  and  desist  from  charging 
its  present  rate  of  80  cents  per  100  pounds  for  the  transportation  of 
potatoes  and  onions  in  packages,  in  carloads,  from  Reno  to  AlturaSi 
and  in  lieu  thereof  to  maintain  for  a  period  of  two  years  rates  not  to 
exceed  $12  per  ton,  subject  to  such  further  order,  if  any,  as  may  be 
made  in  the  meantime. 

An  order  will  be  entered  accordingly. 
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Nos.  2650  and  2651. 
BDNCH  &  TCSSEY 

V. 

NEVADA-CALIFORNIA-OEEGOX  RAILWAY. 


HubmitUd  November  2S,  1909.    Decided  FArwny  7,  1910. 


Bate  on  poUtoet  and  onions  in  packages,  carloads,  from  Reno,  Ner.,  to  Ahnna^ 
CaL,  found  to  be  unreasonable.    Reparation  awarded. 

William  P,  Seeds  for  coDoplainant 
Dodge  dh  Barry  for  defendant. 

Report  of  the  Commission. 

Knapp,  Chavrman: 

The  above  casoH  were  heard  together  and  will  be  disposed  of  in  one 
report.  On  January  4,  1909,  complainant  shipped  over  the  lines  of 
defendant  from  Reno,  Nev.,  to  Alturas,  Cal.,  a  carload  of  potatoes 
weighing  24,000  pounds,  and  on  March  10, 1909,  a  mixed  carload  of 
potatoes  and  onions  in  packages  weighing  24,000  pounds.  The  aggre- 
gate weight  of  these  Hhipments  was  48,000  pounds,  and  a  total  sum  of 
$884  was  collected,  at  the  rate  of  80  cents  per  100  pounds.  It  is  alleged 
in  the  complaintii  that  this  charge  was  unreasonable  because  there  was 
In  eiTcct  at  the  time  a  lower  combination  of  local  rates,  and  because 
defendant  <;hargcd  only  $6  per  ton  on  the  same  traffic  between  the 
same  {Kiint^  in  the  opposite  direction.     Reparation  is  asked. 

These  caMes  in  all  CHHcntial  respects  are  similar  to  those  decided  by 

the  OoxwxwxHHXon  in  E.  Lanerdk  Son  v.  Nevador  Calif omior  Oregon  Ry.^ 

17  L  C.  (/.  Rop.  488.     For  the  reasons  therein  stated  we  find  that  the 

rate  exacted  on  thene  shipments  was  unreasonable  and  unjust  to  the 

extent  at  lejixt  that  it  exceeded  $12  per  ton,  and  that  complainant  is 

entitled  to  rofmration  in  the  sum  of  996,  with  interest. 

An  order  will  lie  entered  accordingly. 
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No.  2666. 
WEST  TEXAS  FUEL  COMPANY 

V. 

TEXAS  &  PACIFIC  RAILWAY  COMPANY  ET  AL. 


No.  2667. 
LORETZ  &  KEPLEY 

V. 

SAME. 


No.  2709. 
CONSUMER'S  ICE  COMPANY  ET  AL. 

V. 

SAME. 


SubmiUed  Dtemher  6, 1909.    Decided  February  8, 1910. 


1.  Following  the  decinonB  in  i{io6,  Robinetm  <fir  WUheropy.  W,  N,  T.  df  P.  R.  R,  Co., 

6  I.  C.  C.  Rep.,  455,  and  in  DaUae  Freight  Bureau  v.  O.,  C.  dt  8.  F.  Ry.  Co.,  12 
I.  C.  C.  Rep.,  223,  the  CommisBion  declines  to  now  award  reparation  under  a 
dedsicm  formerly  rendered  in  a  case  in  which  such  reparation  was  not  prayed 
for.    Complaint  in  case  No.  2666  dismissed. 

2.  Cases  Nos.  2667  and  2709  are  controlled  by  decision  in  Wat  Texas  Fuel  Company  v. 

T.  de  P.  Ry.  Co.,  15 1.  C.  C.  Rep.,  443.  Same  charge  found  to  be  unreasonable 
from  same  date,  and  reparation  awarded  on  shipments  moved  subsequent  to 
that  date. 

Rufus  B.  Daniel  for  complainants. 

T.  J.  Norton  and  /.  /.  Coleman  for  Atchison,  Topeka  &  Santa  Fe 
Railway  Company. 

Hawkins  dh  Franklin  for  EH  Paso  &  Southwestern  Railroad  Com- 
pany. 

E.  L.  Sargent  for  Texas  &  Pacific  Railway  Company. 
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Repobt  of  the  Commission. 

Clabk,  Commissioner: 

The  above  cases  were  heard  together,  and  although  different 
questions  are  presented  in  each  they  will  be  disposed  of  in  one  report. 
Each  case  involves  the  reasonableness  of  the  switching  charge  of  %5 
per  car  exacted  by  the  Texas  &  Pacific  Railway  for  switching  service 
rendered  by  it  in  the  city  of  El  Paso,  Tex. 

Case  No.  2666  is  a  claim  for  reparation  on  a  number  of  carloads  of 
coal  switched  from  the  tracks  of  the  Atchison,  Topeka  &  Santa  Fe 
in  El  Paso  to  the  warehouse  of  complainant  located  on  the  tracks  of 
the  Texas  &  Pacific  in  El  Paso.  These  cars  were  switched  during  the 
period  from  Jime  17,  1907,  to  April  10,  1909.  Complainants  and 
defendants  are  the  same  as  in  West  Texas  Fuel  Co.  v.  T.  <k  P.  By.  Co., 
15  I.  C.  C.  Rep.,  443,  wherein  the  Commission  found  the  switching 
charge  exacted  on  interstate  traffic  to  be  imreasonable  and  ordered 
the  maintenance  on  and  after  April  15, 1909,  of  a  charge  not  in  excess 
of  $3  per  car  for  switching  from  the  tracks  of  the  Atchison,  Topeka  & 
Santa  Fe  to  the  warehouse  of  complainant.  In  that  proceeding  the 
reasonableness  of  the  switching  charge  was  attacked,  but  no  repara- 
tion was  referred  to  except  on  one  single  carload,  consideration  of 
which  was  barred  by  the  statute  of  limitation.  Having  thus  secured 
reduction  in  the  charge,  complainant  now  comes  in  this  subsequent 
and  separate  proceeding  with  a  prayer  for  reparation  on  shipments 
which  were  switched  within  two  years  prior  to  date  of  reduction  in  the 
charge.  No  evidence  was  presented  in  the  former  case  as  to  the 
propriety  of  awarding  reparation  on  past  shipments.  In  the  report 
of  the  Commission  it  was  said: 

The  only  testimony  offered  with  relation  to  reparation  on  past  shipments  is  that 
of  one  witness,  who  stated  that  he  thought  complainant  was  entitled  to  it.  Such  a 
statement  is  too  iragae,  uncertain,  and  indefinite  to  fix  any  liability  for  reparatJoo 
upon  defendant. 

That  case,  which  must  be  the  foundation  of  the  claim  now  pr^ 
sented  if  it  has  any  foundation,  was  tried  and  decided  upon  the 
question  of  the  reasonableness  of  the  switching  charge  at  that  time 
and  for  the  future.  The  charge  was  not  foimd  to  have  been  unreas- 
onable in  the  past.  The  record  in  the  former  case  is  stipulated  into 
the  instant  case.  There  is  testimony  showing  that  at  some  time  in 
the  past  the  charge  complained  of  had  been  lower,  and  one  witness 
for  complainant  testifies  that  conditions  at  time  the  charge  was 
reduced  were  not  different  from  those  obtaining  prior  thereto.  But 
even  if  the  imreasonableness  of  the  charge  in  the  past  were  now 
shown  for  the  purpose  of  supporting  this  prayer  for  reparation  the 
Gomimssion  would  not,  under  the  circumstances,  award  reparation. 
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Rice,  Robinson  dk  WOherop  v.  W.  N.  Y.  dk  P.  R.  R.  Co.,  6  I.  C.  C. 
Rep.,  455;  DaOaa  Freight  Bureau  v.  6.,  C,  dk  S.  F.  By.  Co.,  12  I.  C.  C. 
Rep.,  223. 

The  complaint  in  case  No.  2666  will  be  dismissed. 

In  case  No.  2709  the  question  presented  is  precisely  the  same  as  that 
determined  by  the  Commission  in  West  Texas  Fuel  Co,  v.  T.  dk  P.  Ry. 
Co,,  supra,  except  that  the  industries  are  located  a  short  distance  from 
the  plant  of  the  West  Texas  Fuel  Company  and  that  some  of  the  cars 
were  switched  from  the  tracks  of  the  El  Paso  &  Southwestern  Railroad. 
The  plants  of  both  complainants  in  this  case  are  located  upon  the 
tracl^  of  the  Texas  &  Pacific,  and  they  allege  that  defendant  Texas  & 
Pacific  charged  and  collected  $5  per  car  for  switching  carloads  of 
coal  from  the  tracks  of  the  Atchison,  Topeka  &  Santa  Fe  and  the  EI 
Paso  &  Southwestern  to  the  industries  in  question  between  July  13, 
1907,  and  April  5,  1909.  This  charge  is  alleged  to  have  been  unrea- 
sonable, and  reparation  is  asked  for  on  the  basis  of  a  charge  of  $3 
per  car.  The  evidence  shows  that  the  switching  in  these  cases  was 
done  under  substantially  the  same  circumstances  and  conditions  as 
those  considered  in  the  original  West  Texas  Fuel  Co.  case,  supra. 

The  Texas  &  Pacific  presents  no  reasonable  or  satisfactory  expla- 
nation why  it  did  not  reduce  its  switching  charge  to  these  industries 
at  the  same  time  that  it  reduced  that  charge  for  the  same  service 
rendered  to  the  West  Texas  Fuel  Company.  Tariffs  on  file  show  that 
the  switching  charges  in  El  Paso  by  all  other  lines  are  now  S3  per 
car  on  interstate  business.  This  case  is  controlled  by  the  finding  in 
the  case  of  West  Texas  Fuel  Co.  v.  T  cfc  P.  Ry.  Co.,  supra,  and  for 
the  reasons  therein  given  we  find  that  the  Texas  &  Pacific  Company's 
charge  of  S5  per  car  for  switching  interstate  shipments  from  the 
tracks  of  the  Atchison,  Topeka  &  Santa  Fe  or  of  the  £1  Paso  & 
Southwestern  in  El  Paso  to  the  industries  of  complainants  on  the 
tracks  of  the  Texas  &  Pacific  in  El  Paso  is,  and  since  April  15,  1909, 
has  been,  unreasonable  to  the  extent  that  it  exceeds  or  exceeded  $3 
per  car.  We  also  find  that  for  the  future  that  charge  should  not 
exceed  S3  per  car,  and  that  complainants  are  entitled  to  reparation, 
with  interest,  from  the  Texas  &  Pacific  Railway  Company  for  all 
such  charges  paid  in  excess  of  S3  per  car  on  shipments  that  have 
been  so  switched  on  or  subsequent  to  April  15,  1909.  Complain^ts 
may  present  to  said  defendant  itemized  statements  of  the  shipments, 
if  any,  upon  wliich  reparation  is  due  hereunder  and  upon  verification 
of  same  by  said  defendant  and  presentation  to  the  Commission 
orders  for  reparation  will  be  entered.  It  appears  that  in  some 
instances  complainants  purchased  coal  from  other  works  in  El  Paso 
after  same  had  been  deUvered  to  such  other  owners,  and  that  such 
purchases  were  switched  to  complainants'  warehouses.    Such  trans- 
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actions  were  local  and  intrastate,  and  no  such  instance  should  be 
included  in  claim  for  reparation  hereunder. 

In  case  No.  2667  a  different  question  is  presented.  In  this  case 
complainant  loaded  cars  at  its  warehouse  on  the  Texas  &  Pacific 
tracks  in  £1  Paso  with  less-than-carload  shipments  of  butter,  eggs, 
poiiltiy,  and  packing-house  products.  Upon  complainant's  request 
the  cars  were  set  at  its  warehouse  by  the  Texas  &  Pacific  and  when 
so  loaded  were  switched  by  the  Texas  &  Pacific  to  the  depot  or  tracks 
of  the  El  Paso  &  Southwestern,  and  were  by  it  transported  to  various 
interstate  points  on  its  line.  When  a  car  was  so  placed  at  com- 
plainant's warehouse  the  £1  Paso  &  Southwestern  sent  a  checker 
there  to  check  in  the  shipments,  and  when  the  car  was  loaded  bills 
of  lading  covering  the  different  shipments  were  issued  by  the  El  Paso 
&  Southwestern.  The  Texas  &  Pacific  performed  the  switching 
service  from  the  warehouse  to  the  depot  or  tracks  of  the  El  Paso  & 
Southwestern  and  charged  complainant  $5  per  car  for  that  service. 

The  placing  of  the  car  at  the  warehouse  was  for  the  convenience  of 
complainant.  The  shipments  were  less-than-carload  lots  and  but  for 
the  switching  by  the  Texas  &  Pacific  complainant  would  have  been 
compelled  to  haul  the  commodities  to  the  El  Paso  &  Southwestern 
depot,  possibly  at  greater  expense  than  the  $5  charge  for  switching. 
Bills  of  lading  were  issued  by  the  El  Paso  &  Southwestern  for  the 
movement  from  El  Paso  to  various  interstate  points  and  its  charges 
were  its  local  rates  from  El  Paso. 

The  record  shows  that  complainant  loaded  cars  in  this  manner  with 
substantial  regularity.  Mr.  Loretz  testified  *'We  run  that  car  every 
Thursday  to  Douglass  and  Bisbee."  It  was  well  known  to  all  con- 
cerned that  the  car  was  sent  to  the  complainant's  warehouse  for  the 
purpose  of  being  loaded  with  interstate  shipments  and  that  it  was 
switched  from  the  warehouse  to  the  El  Paso  &  Southwestern  tracks 
for  the  purpose  of  being  forwarded  to  interstate  points. 

The  Texas  &  Pacific  called  attention  at  the  hearing  to  the  fact  that 
the  rulings  of  the  Texas  commission  authorize  a  charge  of  S5  per  car 
for  switching  from  one  industry  to  another  in  the  same  city  for  the 
convenience  of  owners  of  the  property.  The  tariffs  put  in  evidence 
by  that  defendant  as  authority  for  the  S5  switching  charge  on  the 
shipments  in  question,  however,  are  by  their  terms  distinctly  appli- 
cable to  interstate  traffic. 

Obviously  these  shipments  were  interstate  in  their  character  and 
the  switching  done  upon  them  by  the  Texas  &  Pacific  was  a  part  of 
the  interstate  movement.  This  complainant's  warehouse  is  situated 
in  close  proximity  to  that  of  the  West  Texas  Fuel  Company  and  that 
'^  *be  Consumer's  Ice  Company.  The  service  rendered  is  not  sub- 
*ally  dissimilar  from  that  rendered  in  switching  interstate  ship- 
I  between  those  warehouses  and  El  Paso  &  Southwestern  tracks, 
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and  no  justification  appears  for  a  higher  charge  on  these  shipments. 
In  fact,  the  Texas  &  Pacific  has  for  some  time  assessed  a  switching 
charge  of  $5  per  car  on  all  switching  of  interstate  traffic  in  El  Paso, 
and  when  that  charge  was  condemned  in  the  West  Texas  Fuel  Comr 
pany  case,  supra,  to  the  extent  that  it  exceeded  S3  per  car,  this 
defendant  complied  literally  with  the  Commission's  order  and  reduced 
its  switching  chaise  on  interstate  traffic  only  upon  shipments  of  the 
West  Texas  Fuel  Company.  The  suggestion  made  by  this  defendant 
that  its  switching  chaises  on  these  merchandise  shipments  should  be 
higher  than  on  shipments  of  coal  because  of  the  greater  value  of  the 
property  switched  is  not  at  all  in  harmony  with  the  universal  practice 
in  assessing  switching  charges  or  with  this  defendant's  own  practices 
at  El  Paso.  This  defendant  suggests  that  to  reduce  this  switching 
charge  would  create  discrimination  against  smaU  shippers  who  are 
obliged  to  dray  their  shipments.  That  question  is  not  here,  and  if 
this  practice  of  switching  less-than-carload  shipments  creates  or 
results  in  unjust  discrimination  the  obligation  is  upon  the  defendant 
to  remove  that  discrimination. 

For  the  reasons  stated  in  the  West  Texas  Fuel  Company  case,  supra, 
and  herein,  we  find  that  the  switching  charge  of  the  Texas  &  Pacific 
of  S5  per  car  from  the  warehouse  of  complainant  on  the  tracks  of 
the  Texas  &  Pacific  in  El  Paso  to  the  depot  or  tracks  of  the  El  Paso  & 
Southwestern  Railroad  in  El  Paso  is,  and  since  April  15,  1909,  has 
been,  unreasonable  to  the  extent  that  it  exceeds  or  exceeded  S3  per 
car.  We  also  find  that  for  the  future  that  charge  should  not  exceed 
S3  per  car  and  that  complainant  is  entitled  to  reparation,  with  interest, 
from  the  Texas  &  Pacific  for  all  such  charges  in  excess  of  S3  per  car  on 
shipments,  if  any,  that  have  been  so  switched  on  or  subsequent  to 
April  15,  1909.  Complainant  may  present  to  defendant  Texas  & 
Pacific  Railway  Company  itemized  statement  of  the  shipments  upon 
which  reparation  is  due  hereunder,  and  upon  verification  of  same  by 
said  defendant  and  presentation  to  the  Commission,  order  for  repara- 
tion will  be  entered. 

Orders  in  conformity  with  these  views  will  be  entered,  and  cases 
Nos.  2667  and  2709  will  be  held  open  for  the  entry  of  such  further 
orders  as  may  be  necessary  in  the  matter  of  reparation. 
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No.  1275. 
NEW  ORLEANS  BOARD  OF  TRADE  ET  AL. 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  ET  AL. 


SulmUUd  December  P,  J909.    Decided  February  S,  1910. 


Rule*  providing  for  demurrage  and  storage  charges  at  New  Orleans  upon  fihipmenta 
of  foreHt  products  shipped  on  local  bills  of  lading  "for  export''  after  ten  days  d 
froe  Uiiitif  the  same  as  upon  other  commodities  ^pped  under  like  oonditiooay 
found  to  l>e  neither  unlawful  nor  unreasonable,  nor  unjustly  discriminatory  as 
coinpanul  with  rules  which  do  not  provide  for  demurrage  or  storage  charges 
u{>on  Hhi[)tnents  that  are  moved  under  through  export  bills  of  fading.    Ck>mplaint 

(liHII)iHH(*<l. 

(ii'orge  IL  Terribery  for  complainants. 

Sidney  F.  Andrews  for  Illinois  Central  Railroad  Company  and  New 
OrlouuH  &  NortbcuKtern  Railroad  Company. 

'/.  J\  lililr  for  Morion's  Louisiana  &  Texas  Railroad  &  Steamship 
Coni|)ttny. 

llunier  (J,  Lmkelor  Yazoo  &  Mississippi  Valley  Railroad  Company. 

SloHH  A  liajiter  for  I^uisville  &  Nashville  Railroad  Company. 

Rki>ort  of  the  Commission. 

(y  LA  UK ,  (Join  inltiHUni  t  r : 

Tlu*  is^iie  hero  in  whether  or  not  defendants  unjustly  discriminate 
a^uiiihl  nhipperrt  of  forest  products  from  interior  points  to  New  Orleans 
on  local  bills  of  lading  for  export,  to  the  undue  preference  of  shippers 
of  Hucth  products  on  through  export  bills  of  lading,  by  charging  the 
hitU»r  no  demurrage  or  storage  at  New  Orleans,  while  such  charges  are 
made  a^aiuht  the  former  after  ten  days. 

It  is  KtatiMl  in  the  complaint  that  the  rules  and  customs  governing 
export  rates  at  lk)ston,  New  York,  Baltimore,  Philadelphia,  and  Nor- 
folk allow  shippers  on  local  bills  of  lading  thirty  daj's'  free  storage, 
exclusive  of  day  of  arrival,  and  the  Commission  is  asked  to  put  ex- 
porters of  forest  products  shipped  on  local  bills  of  lading,  so  far  as 
storage  is  concerned,  on  an  equality  with  exporters  shipping  on  through 
export  bills  of  lading,  and  to  place  New  Orleans  on  an  equal  basis  with 
eastern  seaboard  ports. 
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In  fact  this  question  has  actually  resolved  itself  into  whether  or  not 
the  time  now  allowed  exporters  on  local  bills  of  lading  is  sufficient. 
The  testimony  shows  that  complainants  consider  that  five  days  within 
which  to  furnish  disposition  of  cars,  i.  e.,  to  name  vessel  and  ship  line, 
and  fifteen  days  thereafter  free,  in  the  cars  or  on  the  wharves  at  the 
option  of  the  carriers,  would  be  reasonable.  Complainants  abandoned 
the  claim  of  unjust  discrimination  as  not  of  importance,  fearing  that  if 
that  were  found  its  removal  might  result  in  imposing  the  same  charges 
against  shipments  on  through  export  bills  of  lading.  However,  this 
feature  has  an  important  bearing  upon  the  determination  of  whether 
five  or  fifteen  days'  free  time  after  giving  disposition  shall  be  allowed. 

Complainants  allege  that  the  one  traffic  is  as  remunerative  to  the 
carrier  as  the  other,  and  it  is  shown  that,  generally  speaking,  the  rates 
paid  are  the  same,  the  local  rates  to  New  Orleans  plus  the  current 
ocean  rate  to  the  foreign  destination.  The  handling  charge  for  ship- 
ments on  through  export  bills  and  on  local  bills  for  export  is  the  same, 
1  cent  per  100  pounds,  and  the  only  difference  in  the  cost  to  the 
shipper  is  car  service  and  storage.  The  testimony  shows  that  ship- 
ments on  local  bills  of  lading  for  export  are  moved  from  the  inbound 
train  yard  to  another  yard,  where  they  are  held  for  disposition  orders. 
Consignee  is  notified,  and  when  disposition  is  furnished  the  cars  are 
switched  and  delivered.  Shipments  on  domestic  bills  of  lading  are 
moved  directly  from  inbound  train  yards  to  destinations.  Shipments 
on  through  export  bills  of  lading  are  moved  directly  from  the  inbound 
train  yards  to  the  railroad  docks.  The  cost  for  switching  shipments 
on  local  bills  of  lading  for  export  is  about  double  that  on  shipments 
on  domestic  or  through  export  bills  of  lading. 

On  luml)er  shipped  to  New  Orleans  locally  demurrage  is  charged 
after  forty-eight  hours  of  free  time.  If  shipped  on  local  bills  marked 
''for  export/'  d(»murrage  or  storage  is  charged  after  ten  days'  free 
time.  If  ship|)ed  on  through  export  bills  no  demurrage  or  storage  is 
charged. 

These  rules  are  o{)en  alike  to  all  and,  as  has  l>een  stated,  the  rates 
are  the  same,  but  complainants,  for  the  maintenance  of  their  business, 
desire  to  ship  on  local  bills  for  export.  Previous  to  the  hearing  some 
roads  did  not  issue  through  export  bills  of  lading,  and  some  roads  do 
not  now  issue  them  at  nonagency  stations.  But  so  far  as  the  princi- 
pal defendant,  the  Illinois  Central  Railroad,  is  concerned,  a  receipt 
from  the  train  conductor  may  Ih»  exchjinged  at  New  Orleans  for  a 
regular  through  exjK^rt  bill  of  lading. 

For  bnnity,  those  who  ship  on  through  export  bills  will  hereinafter 
be  referred  to  as  through  shippers;  those  who  ship  on  loi»al  bills 
marked  '*for  export""  as  export  shippers,  and  those  who  ship  on 
ordinary  local  bills  as  domestic  shippers. 
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Export  shippers  buy  their  lam  her  ''against  sales  in  Europe" — that 
is,  they  sell  it  abroad  before  they  buy  it  in  the  interior.  In  some 
instances  steamship  space  is  not  engaged  until  after  the  lumber 
arrives  at  New  Orleans.  Sometimes  the  shipper  secures  what  is 
known  as  ''distress  room" — that  is,  where  a  vessel  desires  to  sail  and 
has  not  a  full  cargo  it  reduces  rates  on  a  sufficient  quantity  of  freight 
to  make  up  the  deficiency.  One  difficulty  met  by  export  shippers 
under  defendants'  rules  is  that  it  is  impossible  to  accurately  anticipate 
the  arrival  of  cars  at  New  Orleans  or  the  steamship  arrivals  and 
sailings. 

There  are  reasons  why  the  export  shipper  does  not'  wish  to  use  a 
through  export  bill.  Forest  products  on  a  through  export  bill  may 
be  inspected  at  New  Orleans,  but  may  not  be  rejected.  On  local  bill 
"for  export"  shipment  maybe  both  inspected  and  rejected.  On  a 
through  export  bill  the  mill  is  informed  of  the  destination  and  ultimate 
purchaser  in  Europe,  and  such  purchaser  learns  the  name  of  the  seller 
and  the  point  of  origin.  Buyers  in  Europe  frequently  require  a 
steamship  bill  of  lading  before  draft  is  paid,  and,  except  as  has  been 
noted,  at  nonagency  stations  there  is  no  one  to  sign  a  through  bill. 
In  times  of  congestion  shipments  on  local  bills  move  more  quickly  than 
those  on  through  export  bills.  The  latter  traffic  is  under  the  control 
of  the  carriers,  as  they  engage  the  steamship  space  for  it,  and  in  the 
event  of  congestion  at  New  Orleans  cars  on  through  export  bilk  are 
stopped  before  reaching  that  point,  while  traffic  on  local  bills  is  for- 
T^rded,  because  the  carriers  do  not  know  what  steamship  booking  has 
been  made  and  do  not  care  to  take  the  risk  of  stopping  the  shipments. 

Having  no  yard  facilities  of  their  own,  the  export  shippers  at  New 
Orleans  depend  upon  the  railroad  terminab  and  the  public  wharves 
for  storage  of  lumber. 

No  charge  for  storage  is  made  on  the  public  wharves,  but  many  of 
the  steamers  go  only  to  private  or  railroad  terminals,  and  there  i^  no 
protection  against  the  elements  on  the  public  wharves. 

Prior  to  March,  1907,  export  shippers  were  allowed  twenty  days^  free 
time,  but  on  that  date  it  was  reduced  to  ten  days,  the  same  as  on  all 
other  commodities,  because,  as  contended  by  defendants,  that  length 
of  time  was  considered  reasonable,  the  congestion  at  New  Orleans  was 
great,  and  the  use  of  the  cars  was  being  abused.  At  that  time  the  Illi- 
nois Central  was  holding  l>etween  5,000  and  6,600  cars  of  freight  at 
New  Orleans  and  was  unable  to  furnish  equipment.  It  employs  a  man 
for  the  purpose  of  calling  upon  export  shippers  to  prevail  upon  them 
to  release  cars. 

It  is  testified  that  the  terminal  facilities  of  the  Illinois  Central  and 
Yazoo  &  Miasisvsippi  Valley  railroads  in  New  Orleans  compare  favor- 
ably with  any  in  the  country,  but  that  the  volume  of  business  trans- 

17  L  a  a  B€p. 


NEW  OBLSANS  BOABD  OF  TBADE  V.   I.  C.  B.  B.  CO.     499 

acted  through  them  is  too  great  to  permit  of  the  highest  efficiency  and 
lowest  cost.  Although  property  adjoining  the  Illinois  Centml  docks 
has  been  purchased  with  the  intention  of  extending  the  facilities  for 
handling  forest  products,  the  port  commission  has  not  granted  per- 
mission to  proceed.  The  public  wharves  being  inadequate,  freight 
must  be  held  in  cars  or  on  terminals  or  wharves  of  the  railroads. 

The  Illinois  Central  has  spent  approximately  $3,000,000  at  its  Stuy- 
vesant  dock,  which  is  150  feet  wide  and  nearly  a  mile  long.  The 
working  capacity  of  its  yards  and  terminals  is  5,000  cars  a  day. 

At  Algiers  and  Gretna,  on  the  west  side  of  the  river,  the  Morgan's 
Louisiana  &  Texas  Railroad  &  Steamship  Company  has  trackage 
facilities  for  3,000  cars,  and  freight  locally  consigned  for  export  is 
held  in  cars  at  those  places  awaiting  consignee's  instructions.  This 
road  has  no  facilities  at  New  Orleans  and  can  not  acquire  any.  An 
increase  of  free  time  to  twenty  days  would  not  relieve  it^  cars.  The 
forest  products  must  necessarily  be  protected  from  the  weather  and 
under  cover.  If  there  is  not  space  enough  under  the  covered  shed  at 
Gretna  tarpaulins  are  used. 

One  witness  shipped  four  cars  on  through  export  bills  in  1907.  The 
first  was  at  New  Orleans  28  days;  the  second  8  days;  the  third  25  da3's, 
and  the  fourth  28  days,  an  average  of  22i  days.  Another  witness 
testified  that  he  shipped  68  cars  on  through  export  bills  in  the  six  or 
seven  months  preceding  the  hearing  in  May,  1909,  29  of  which  were 
not  delivered  to  the  steamer  within  ten  days.  These  statements  were 
intended  to  indicate  that  notwithstanding  the  fact  that  the  railroad  had 
possession  and  control  of  the  cars,  in  the  instances  mentioned  they 
could  not  make  delivery  within  the  limit  of  free  time. 

Three  witnesses  presented  statements  of  car  service  and  storage  paid 
during  the  year  ended  March  31,  1908,  which  show  that  during  that 
year  they  shipped  1,825  cars  of  forest  products  through  New  Orleans, 
on  549,  or  30  per  cent  of  which,  $2,917.70  demurrage  and  storage  was 
paid. 

This  percentage  appears  large,  but  it  only  represents  the  charges 
against  three  shippers.  Defendants  submitted  a  comparative  state- 
ment of  export  cars  handled  at  New  Orleans  from  March  to  August, 
1906,  inclusive,  under  twenty  days'  free  time,  and  same  f)eriod  of  1907, 
under  ten  days'  free  time,  from  which  it  appears  that  in  the  period 
named  in  1906  the  east-side  roads  handled  5,337  cars  on  local  bills  for 
export.  The  average  detention  on  cars  was  10.31  days  and  on  wharves 
2.63  days,  or  a  total  average  detention  of  12.94  days.  During  the 
corresponding  period  in  1907  they  handled  5,017  cars  on  local  bills 
for  export,  and  the  average  detention  was  10.96  days,  divided  7.88 
days  on  cars  and  3.08  days  on  wharves. 
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In  the  same  period  of  1906  they  handled  1,069  cars  on  through  export 
bills  with  an  average  detention  of  7.44  da3's  in  cars  and  8.36  days  on 
wharves,  a  total  of  15.80  days.  In  the  1907  period  1,733  such  cars 
show  average  detention  of  7.16  days  on  cars  and  7.07  days  on  wharves, 
a  total  of  14.23  days. 

In  the  same  period  the  west-side  roads  handled  on  local  bills  for 
export  1,802  cars  for  1906  with  average  detention  of  12.78  days  on 
cars  and  5.99  days  on  wharves,  a  total  of  18.77  days;  and  for  1907, 
1,600  cars  with  average  detention  of  10.66  days  on  cars  and  5.27  days 
on  wharves,  a  total  of  15.93  days. 

During  the  same  periods  the  west-side  roads  handled  on  through 
export  bills  394  cars  for  1906,  with  average  detention  of  5.99  days  on 
cars  and  5.89  days  on  wharves,  a  total  of  11.88  days,  and  for  1907,  233 
cars,  with  average  detention  of  6.96  days  on  cars  and  8.40  days  on 
wharves,  a  total  of  15.36  days. 

The  ten-day  rule  went  into  effect  in  March,  1907.  During  that 
month  1,095  cars  were  detained,  and  the  average  detention  was  12.09 
days,  which  would  seem  to  indicate  that  the  shippers  had  not  yet 
accommodated  themselves  to  the  reduced  time,  but  the  number  of  care 
held  and  the  average  detention  decreased  until  in  August  but  670  cars 
were  detained,  and  the  average  detention  was  9.12  days.  The  greatest 
number  of  cars  held  was  in  August,  1906,  and  the  lowest  number  was 
in  August,  1907. 

On  the  west-side  roads  the  average  detention  both  in  1906  and  1907 
was  greater  than  on  the  east  side  roads,  but  there  also  the  average 
detention  was  reduced. 

Complainants  emphasize  the  fact  that  the  average  detention  on  east- 
side  lines  in  1907  on  local  shipments  for  export  was  10.96  days  on 
5,017  cai*s,  while  on  through  export  shipments  it  was  14.23  days  on 
1,733  cars,  which  it  is  contended  indicates  the  insufficiency  of  ten 
days'  free  time.  In  other  words,  it  is  argued  that  if  the  defendants, 
having  control  of  the  cars  on  throujjh  export  shipments,  detained 
them  an  average  of  14.23  days,  it  is  unreasonable  to  expect  the  export 
shipper  to  comply  with  the  ten-day  provision.  The  detention  in  the 
cars  as  compared  to  the  time  on  the  wharves  was  in  all  instances 
greater  on  l(H*al  export  luml)er,  but  on  through  export  bills  the 
average  in  1906  was  7.44  on  the  cars  and  8.36  on  the  wharves,  and  in 
1W7  was  7.16  on  the  cars  and  7.07  on  the  wharves,  from  which  it 
would  appear  that  the  defendants  released  their  cars  more  quickly 
than  did  the  export  shippt^rs,  but  used  the  wharves  more.  On  the 
through  export  bill  the  carrier  is  under  contract  for  a  through  move- 
ment. If  there  is  actionable  delay  the  carrier's  liability  is  necessarily 
to  the  through  shipjx^r.  If,  therefore,  the  carrier  delays  the  through 
export  shipment  in  order  to  prevent  congestion  at  \ts  terminals,  and, 
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to  p>ennit  free  movement  of  other  freight  holds  through  export 
freight  in  cars  because  it  can  not  he  stored  on  the  wharves,  or  stores 
it  on  the  wharves  awaiting  loading  into  a  vessel,  the  through  shipper 
may  be  heard  to  complain  of  the  delay,  but  the  export  shipper,  who, 
if  he  desires,  can  ship  on  through  export  bill,  can  not  in  fairness  use 
those  delays  as  a  measure  of  the  sufficiency  of  the  free  time  allowed 
to  him. 

Free  time  of  from  thirty  to  sixty  or  more  days  is  allowed  at  Boston, 
Philadelphia,  and  Baltimore.  At  New  York  ten  days  are  allowed. 
At  Mobile,  Ala.,  ten  days'  free  time  is  allowed,  provided  carrier's 
agent  is  notified  within  forty -eight  hours  after  arrival  of  shipment 
that  it  is  for  export.  At  Norfolk  and  Portsmouth,  Va.,  ninety -six 
hours'  free  time  is  allowed,  provided  carrier's  agent  is  notified  within 
forty-eight  hours  after  arrival  of  shipment  that  it  is  for  export. 

It  is  testified  that,  generally  speaking,  more  free  time  is  allowed  on 
export  shipments  at  New  Orleans  than  at  any  other  port  south  of 
Norfolk. 

The  rules  at  New  Orleans  for  car  service  and  storage  provide  that 
the  charge  for  demurrage  is  $1  per  day  and  for  storage  is  1  cent  per 
100  pounds  for  the  first  ten  days  or  fraction  thereof  after  the  free 
time,  and  for  each  additional  ten  days  or  fraction  thereof  three-quar- 
ters of  1  cent  per  100  pounds,  but  it  is  provided  that  charge  for 
storage  shall  not  exceed  the  authorized  charge  for  demurrage  for  the 
same  time.  In  computing  time  Sundays  and  legal  holidays  are 
excluded. 

The  fact  that  all  export  freight  is  allowed  free  time  at  Boston,  Phila- 
delphia, and  Baltimore  in  excess  of  that  granted  at  New  Orleans  does 
not  afford  a  basis  for  a  finding  that  ten  days'  free  time  is  not  sufficient 
for  forest  products. 

Some  of  complainants'  witnesses  seemed  to  think  that  demurrage 
or  storage  should  be  charged  only  in  exceptional  cases.  Defendants 
contend  that  the  rule  is  intended  to  release  the  e<]uipment  and  relieve 
the  terminals  and  wharves  for  the  benefit  of  all  shippers;  that  experi- 
ence has  shown  that  their  facilities  will  not  permit  of  longer  time 
without  congestion  and  inability  to  promptly  furnish  cars,  and  that 
they  are  entitled  to  compensation  for  the  use  of  cijuipment,  terminals, 
and  wharves  beyond  the  free  period. 

Three  witnesses  who  testified  that  the  time  is  too  short  had  demur- 
rage or  storage  assessed  against  their  shipments  of  forest  products  in 
one  year  on  549  cars,  30  per  cent  of  their  shipments,  in  the  sum  of 
$2,917.70,  but  when  we  take  into  consideration  the  facts  that  storage 
may  not  exceed  demurrage  on  the  same  car,  and  that  on  5,017  cars  the 
detention  in  the  six  months  of  1907  averaged  less  than  one  day  over 
the  free  time,  it  is  seen  that  the  total  demurrage  and  storage  on  east- 
side  roads  was  less  than  $5,0iM)  for  that  period. 
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Practically  nothing  was  said  as  to  the  domestic  shipper,  who  is 
allowed  but  forty -eight  hours'  free  time.  He  pays  the  same  rate  as 
does  the  export  shipper  or  the  through  shipper.  What  differentiates 
his  shipment  from  that  of  the  export  shipper  is  not  necessary  to  here 
determine,  but  the  fact  of  the  shorter  free  time  is  referred  to  simply 
to  suggest  the  intermediate  position  of  the  export  shipper.  The  latter 
must  accommodate  his  business  to  the  uncertainty  as  to  arrival  of  cars 
and  to  the  limited  capacities  and  irregularity  of  sailings  of  the  ocean 
carriers,  and  those  factd,  which  ought  to  be  considered,  appear  to  have 
been  considered  in  giving  him  longer  free  time. 

The  present  rule  applies  to  all  commodities  and  no  circumstance  or 

condition  appears  that  would  justify  differentiating  forest  prodacts 

from  all   other  export  traflSc.     No  unjust  discrimination  has  been 

shoWn,  either  as  compared  with  through  shippers  or  with  other  Gulf 

or  Atlantic  ports.    The  limited  facilities  at  New  Orleans  should  be 

used  by  defendants  in  such  way  as  to  afford  the  most  efficient  service 

possible  for  all  shippers.    The  defendants  have  a  right  to  reasonable 

compensation  for  the  use  of  their  cars,  terminals,  and  wharves  after 

the  transportation  service  may  reasonably  be  held  to  have  ended. 

Complainants  have  the  right  to  ship  on  through  export  bills,  and  it  is 

conceded  that  five  days  is  sufficient  within  which  to  give  disposition  of 

cars.     We  can  not  find  that  defendants'  rules  for  assessing  demurrage 

and  storage  charges  at  New  Orleans  against  shipments  of  forest 

products  moved  upon  local  bills  of  lading  '^for  export"  are  unlawful, 

unreasonable,  or  unjustly  discriminatory. 

The  complaint  must  be  dismissed. 

ITLCCBep. 
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Nos.  2518  and  2514. 

G.  LIEBOLD,  DOING  BUSINESS  UNDER  THE  NAME  AND 

STYLE  OF  G.  LIEBOLD  COMPANY, 

V. 

DELAWARE,    LACKAWANNA    &    WESTERN    RAILROAD 

COMPANY  ET  AJL 


No.  2526. 
JOHNSTON-LOCKE  MERCANTILE  COMPANY 

V. 

SOUTHERN  PACIFIC  COMPANY  ET  AL. 


No.  2542. 
THE  LOUVRE 

V. 

SAME. 


No.  2882. 
GOLDBERG-BOWEN  &  COMPANY 

V. 

WABASH  RAILROAD  COMPANY  ET  AL. 


Submitted  February  11,  1910.    Decided  February  H,  1910. 


Beparation  doiied  to  ■hippera  of  beer  In  carloads  from  MlBsiflslppi  RlTer  and 
Atlantic  coast  points  while  an  advance  of  10  cents  per  100  pounds  In  a 
long-established  rate  to  San  Francisco,  OaL,  was  in  effect 

/.  O.  Bracken  for  complainants. 

E.  W.  Camp  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

F.  C.  DtOardy  P.  F.  Lhmne,  and  C.  TT-  Dwbrow  for  Southern 
Pacific  Company. 
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BePORT  of  the  CiOMMISSION. 

Kkapp,  Chairman: 

It  is  alleged  in  these  complaints  that  the  charge  by  defendants 
of  $1.10  per  100  pounds  for  the  transportation  of  beer  in  carloads 
from  points  on  and  east  of  the  Mississippi  River  to  San  Francisco, 
Gal.,  was  unreasonable  and  unjust  to  the  extent  that  it  exceeded  $L 
Reparation  is  asked  in  each  of  the  proceedings.  Although  the  ship- 
ments moved  over  diflPerent  routes  the  questions  involved  are  com- 
mon to  all  the  cases;  they  were  heard  together  and  will  be  disposed 

of  in  one  report 

Prior  to  January  1, 1909,  for  a  period  of  at  least  fourteen  years,  the 
r«ti^  on  beer  in  carloads  to  San  Francisco  was  $1  per  100  pounds 
ftvm  iwints  on  the  Mississippi  River  and  points  east  thereof  to  the 
Atlantic  seabt>ard.  January  1,  1909,  this  rate  was  raised  to  $1.10, 
ami  im  June  5, 1909,  the  rate  of  $1  was  restored. 

IV  sustain  their  demand  for  reparation  complainants  rely  upoii 
(h^  fact  that  the  $1  rate  had" been  maintained  for  a  long  period;  that 
it  W(i«  raised  for  about  five  months  and  then  reduced;  ^d  that,  as 
X\\<^x  alK^|2<^  there  were  no  changes  in  the  transportation  conditions 
artTivtiivjr  this  commodity  during  the  time  the  increased  rate  was  in 

V\\^  taritTsK  s^ow  that  when  the  old  rate  was  restored  on  June  6, 
UH^t^  (ho  nnnimum  applicable  was  increased  from  24,000  pounds, 
\\  \\w\\  \\^k\  Ihvii  turtintHinod  for  many  years,  to  30,000  pounds.  Under 
th^«»  hi>ll\i*r  nutuiuum  carload  earnings  are  more  at  the  $1  rate  than 
tlu\v  wvtv  at  thi>  $L10  rate  with  the  lower  minimum. 

V\\\\  o\  ulon^v  shows  that  when  the  rate  was  increased  dealers  in 
IsH^r  \\\  SfU\  I'ttuun^v  pivtostoil  and  that  a  conference  was  held  with 
ivjMv^^  »\«fMu\^-  of  vlofondrtnts.  It  was  finally  agreed  that  the  old  rate 
•ihonUt  iv  «v  <ot>^U  (l\o  slupiM>rs  consenting  that  the  minimum  be 
\^\\  vtl  \\\  iU\iHH>  |HMHuK  It  iUh^  not  appear,  however,  that  either  of 
(h»»  rompUunhuN  (\»i^k  pnrt  in  these  negotiations. 

I  ho  \M\^  \^\\  iHvr  fuMu  Atlantic  seaboard  points  to  San  Francisco 
\\\  \\\\\\\  U  \^  y^^wK^  i^T  UK)  lunuuis  ftnd  it  was  stated  to  defendants 
Hi  \\\\^  y\^\\Wu'\\\^^  \\\  tjMoMton  that  if  the  rate  was  maintained  at  $1.10 
»hlpMMMM  )  \\\\\\\y\  (hKo  (ho  water  route;  and  it  appears  that  at  least 
»MH»  'hiiMMPhf  ^>Mc  \\\\\\\\^  \\\  wrttcr  frt)m  New  York  to  San  Francisco. 

*rh»*  iMt**  of  *l  |mM'  |(H>  pouiulv  on  l>oor  is  blanketed  from  the  Atlan- 

f(i.  iiMt  I  (o  hit  (M^ihti  ii'4  fur  wtwt  n^  the  Mississippi  River,  and  must 

hit  loiiMtJiMl  M-i  tow    in  <MMnpnriMn)  with  rates  on  analogous  traffic 

iiaiyuiothMl   nniliM*  ainnlnr  cotulitions.     Beer  in  carloads  is  usually 

M  In  (l»o  tlu*t»o  prinripul  clussilications  of  the  country.    The 

llnon<Mt  llfdi  oIhhm  ruto  ih  $l.(^^  per  100  pounds. 
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Taking  into  consideration  all  the  facts  and  circumstances,  the 
character  of  the  traffic,  the  fact  that  the  rate  extends  from  the  Missis- 
sippi River  to  the  Atlantic  coast,  and  that  it  is  lower  than  the  fifth 
class  rate  applied  to  beer  shipments  generally  throughout  the  coun- 
try, we  do  not  fed  that  a  case  has  been  made  which  warrants  us  in 
awarding  reparation. 

These  cases  are  clearly  distinguishable  from  that  class  of  cases 
where  a  rate  long  in  force  is  advanced,  maintained  at  the  higher 
figure  for  a  short  time,  and  then  voluntarily  reduced  to  the  former 
basis,  without  satisfactory  explanation  of  the  advance.  In  this  case 
the  restoration  of  the  old  rate  per  100  pounds  was  accompanied  with 
an  increase  of  the  carload  minimum  which  operates  to  give  greater 
carload  earnings  than  the  $1.10  rate  applied  to  the  former  minimum. 
The  basis  of  reparation  must  be  a  finding  of  fact  that  the  rate  actually 
charged  was  unreasonable,  and  we  are  not  prepared  to  make  such  a 
finding  upon  the  record  in  these  cases. 

The  complaints  will  therefore  be  dismissed. 
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No.  2652. 
BUNCH  &  TUSSE  Y 

V. 

NEVADA-CALIFORNIA-OREGON  RAILWAY. 


Submitted  November  23,  1909.    Decided  February  7,  1910. 


Bate  of  $1.70  per  100  pounds  on  less-than-carload  shipments  of  aisles  from 
Reno,  Not.,  to  Alturas,  OaL,  found  to  be  unreasonable.   Reparation  awarded. 

Witticmv  P.  Seeds  for  complainant. 
Dodge  <&  Barry  for  defendant. 

Report  of  the  Commission. 

Knafp,  Chairman: 

December  18,  1908,  complainant  shipped  frcHn  Reno,  Nev.,  to  Al- 
turas,  Cal.,  300  boxes  of  apples,  weighing  12,000  pounds,  upon  which 
defendant  exacted  a  rate  of  $1.70  per  100  pounds,  or  a  total  of  $204. 
It  is  alleged  in  the  complaint  that  this  charge  was  unreasonable  be- 
cause defendant  had  in  effect  at  the  time  a  rate  of  $7  per  ton  on  apples 
in  carloads  and  $13  per  ton  on  less-than-carload  lots  from  Alturas  to 
Reno.    Reparation  is  asked. 

Alturas  is  located  at  the  northwesterly  terminus  of  a  narrow-gauge 
railroad  operated  by  defendant,  which  extends  from  Reno  a  distance 
of  184  miles.  The  rate  in  question  yields  more  than  18  cents  per  tcm 
per  mile  and  is  much  higher  than  is  charged  over  narrow-gauge  rail- 
roads in  the  same  territory  for  a  similar  distance. 

Taking  into  consideration  the  character  of  the  traffic,  the  distance 
of  the  haul,  the  marked  difference  between  the  rates  in  the  reverse 
direction,  and  the  circumstances  and  conditions  surrounding  the 
traffic,  we  find  that  the  rate  charged  was  unreasonable  to  the  extent 
at  least  that  it  exceeded  $1  per  100  pounds,  and  that  complainant  is 
entitled  to  reparation  in  the  sum  of  $84,  with  interest,  which  sum 
represents  the  difference  between  the  amount  actually  collected  and 
the  amount  that  would  have  been  collected  had  a  $1  rate  been  charged. 
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In  view  of  the  allegations  of  the  complaint  and  the  evidence  intro- 
duced at  the  bearing  we  do  not  fed  warranted  on  this  record  in  pre- 
scribing a  lower  rate  aa  the  traffic  involved  between  the  points  named. 
This  conclusion,  however,  will  not  imply  approval  of  the  $1  rate  nor 
preclude  further  investigation  as  to  its  reasonableness  upon  proper 
complaint. 

The  defendant  will  be  required  to  cease  and  desist  from  charging 
its  present  rate  of  $1.70  per  100  pounds  for  the  transportation  of 
apples,  less  than  carloads,  from  Keno  to  Alturas,  and  in  lieu  thereof 
to  maintain  for  a  period  of  two  years  a  rate  not  to  exceed  $1  per  100 
pounds,  subject  to  such  further  order,  if  any,  as  may  be  made  in  the 
meantime. 

An  order  will  be  entered  accordingly. 
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No.  2859. 

AMOS  REHBERG  &  COMPANY 

V. 

ERIE  RAILROAD  COMPANY  ET  AL. 


SubmxUed  January  25, 1910.    Dteidtd  Ftbmmjf  8, 1910, 


Case  ia  controlled  by  Rule  215  of  Conference  Rulings  Bulletin  No.  4,  and  by  dedskHi 
in  Larrotoe  Milling  Co,  v.  C.  dr  N,  W,  Ry,  Co,,  ante  443.    Reparation  awarded. 

0.  M,  Stephen  for  complainant. 

H,  M,  Andrews  for  Erie  Railroad  Company  and  Chicago  &  Erie 
Railroad  Company. 
8,  A,  Lynde  for  Chicago  &  North  Western  Railway  Company. 

Report  of  the  Commission. 

CiABKy  Commissioner: 

Complainant  alleges  that  on  one  less-than-carload  shipment  of 
clothing  weighing  300  pounds,  shipped  from  New  York,  N.  Y.,  to 
Janesville,  Wis.,  on  January  23,  1906,  defendants  charged  and  col- 
lected $3.31. 

This  charge  is  alleged  to  be  unjust  and  unreasonable  to  the  extent 
that  it  exceeded  the  charges  under  a  rate  of  $1.03  per  100  poimds, 
said  rate  of  $1.03  being  made  up  of  the  first  class  rate  of  75  cents  per 
100  pounds  from  New  York  to  Waukesha,  Wis.,  plus  a  proportional 
rate  of  28  cents  per  100  pounds  from  Waukesha  to  Janesville.  Com- 
plainant prays  for  the  establishment  of  a  just  and  reasonable  rate 
on  clothing  from  New  York  to  Janesville,  and  for  reparation  in  the 
sum  of  22  cents. 

Complainant  alleges  that  the  matters  complained  of  were  sub- 
mitted to  the  Commission  informally  and  were  brought  to  the  atten- 
tion of  defendants  by  the  Conmiission  in  May,  1907. 

At  the  hearing  complainant  admitted  that  no  complaint,  formal  or 
informal,  had  been  filed  against  the  Erie  Railroad  Company  or  the 
Chicago  &  Erie  Railroad  Company  as  to  this  shipment  until  the  filing 
of  the  formal  complaint  September  24,  1909.  Counsel  for  the  Erie 
and  the  Chicago  &  Erie  contends  that,  therefore,  as  to  thesd  defend- 
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ants  the  statute  of  limitation  had  run  against  the  complaint  before  it 
was  filed. 

Defendant  Chicago  &  North  Western  Railway  contends  that  when 
informal  complaint  for  reparation  on  this  shipment  was  presented  it 
was  denied  by  that  defendant  and  that  complainant  thereafter  permit- 
ted the  denial  to  stand  without  further  effort  or  action  on  complain- 
ant's part  for  more  than  two  years  before  filing  the  formal  complaint, 
and  that,  therefore,  complaint  has  no  proper  standing  before  the 
Commission. 

It  is  shown  that  for  more  than  two  years  past  the  Chicago  &  North 
Western  has  constructed  rates  for  through  shipments  to  and  from 
Janesville  and  points  similarly  situated,  upon  the  basis  contended  for 
by  complainant,  and  which  was  provided  for  in  the  Commission's 
ruling  of  March  18,  1907,  now  Rule  215  of  Conference  Rulings  Bulle- 
tin No.  4. 

In  the  instant  case  complainant's  informal  presentation  made  no 
reference  to  any  carrier  east  of  Chicago  or  to  a  desire  to  include  any 
defendant  otner  than  the  Chicago  &  North  Western.  In  a  Itetter  to 
the  Commission  dated  April  30,  1908,  complainant's  attorney  said: 

The  C.  d  N.  W.  Ib  the  only  road  that  ia  concerned  in  the  overcharge.  They  persist 
in  charging  an  illegal  combination  of  locals  and  the  overcharge  claimed  is  all  in  the 
treasury  of  the  CAN.  W.  Company  and  nowhere  else. 

And  in  another  letter  of  June  10,  1908,  he  said: 

I  wish  to  call  your  attention  particularly  to  the  fact  that  there  is  no  other  road 
involved  in  this  overcharge  except  the  C.  A  N.  W.  Railway.  ♦  *  *  No  other  road 
at  all  was  at  fault. 

The  alleged  excess  charge  was  due  to  the  fact  that  the  North  West- 
em  had  charged  its  local  rate  from  Chicago  instead  of  its  lower  rate 
from  Waukesha. 

The  charges  complained  of  were  made  up  by  combination  of  the 
charges  of  the  Erie  to  Chicago  and  the  local  charges  of  the  North 
Western  from  Cliicago  to  Janesville.  The  rate  claimed  would  be 
made  up  by  combination  of  the  joint  rate  of  the  Erie  and  the  North 
Western  to  Waukesha  and  a  proportional  rate  of  the  North  Western 
from  Waukesha  to  Janesville.  The  sliipment  moved  in  January, 
1906,  and  complainant  made  no  effort  lo  advise  the  Erie  or  the  Com- 
mission of  any  complaint  against  the  Erie  until  September,  1909. 
We  are  of  the  opinion  that  this  complaint  has  no  proper  standing  as 
against  the  Erie  Railroad  or  the  Chicago  &  Erie  Railroad. 

The  general  rule  is  well  settled  that  when  new  parties  defendant  are  brought  in  by 
amendment,  the  statute  of  limitations  continues  to  run  in  their  favor  until  thus  made 
partiet*.  The  suit  can  not  be  considered  as  having  been  commenced  against  them 
until  they  are  made  parties.  As  was  said  by  Justice  McLean  of  the  United  Statei 
Supreme  Court,  it  would  be  a  novel  and  unjust  principle  to  make  defendants  respon- 
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Bible  for  a  proceeding  of  which  they  had  no  notice.  When  an  action  is  commenced  as 
to  any  defendant  there  must  be  an  existing  cause  of  action  against  him  and  the  ri^t 
to  a  remedy  upon  it.    25  Cyclopedia  of  Law  and  Procedure,  1302. 

On  the  question  of  the  standmg  of  this  complaint  as  against  the 
Chicago  &  North  Western  Railway  we  find  that  the  records  show 
that  about  May  1,  1907,  complainant  filed  what  was  intended  to  be  a 
formal  complaint  against  the  Chicago  &  North  Western  on  account 
of  this  shipment.  Complainant  was  advised  by  the  Commission 
that  the  complaint  was  so  faulty  that  it  could  not  be  entered  as  a 
formal  complaint  without  correction,  and  it  was  su^ested  that  the 
matter  be  taken  up  informally  with  the  North  Western,  which 
suggestion  was  assented  to  and  acted  upon.  Under  date  of  March 
12,  1908,  complainant  called  attention  to  the  fact  that  no  reply  had 
been  received  from  the  North  Western,  and  it  was  then  discovered 
that  the  original  file  of  papers  had  been  lost,  presiunably  in  transit. 
Under  date  of  May  15,  1908,  complainant  furnished  dupUcate  of 
original  complaint,  which  was  brought  to  the  attention  of  the  North 
Western.  On  May  27, 1908,  the  freight  traffic  manager  7>f  the  North 
Western  repUed,  stating  that  no  through  rate  was  in  effect  when  the 
shipment  moved;  that  it  was  delivered  to  the  North  Western  at 
Chicago  and  that  it  appUed  its  local  rate  from  that  point;  that 
appUcation  of  the  Waukesha  combination  was  not  authorized  until 
promulgation  of  the  Commission's  ruling  of  March  18,  1907,  supra, 
and  that  the  shipment  had  been  charged  for  on  a  legal  basis.  Com- 
plainant was  thereupon  advised  that  informal  effort  had  failed  and 
that  if  he  desired  to  pursue  the  matter  further,  formal  complaint  would 
be  necessary.  Complaint  herein  was  filed  September  24,  1909.  It  is 
therefore  seen  that  complainant  did  not  abandon  the  claim  nor 
withhold  efforts  to  secure  adjustment  of  it  to  the  extent  understood 
by  coimsel  for  the  North  Western. 

The  statute  of  limitations  has  not  run  against  this  shipment  in  so 
far  as  the  Chicago  &  North  Western  is  concerned.  The  case  is  gov- 
erned by  the  decision  in  Larrowe  Milling  Co.  v.  C.  &  N.  W.  Ry.,  17 
I.  C.  C.  Rep.,  443.  The  Waukesha  combination  was  the  lawful  rate. 
The  North  Western  collected  from  complainant  22  cents  more  than 
the  lawful  charges  and  must  refund  that  amoimt,  with  interest.  A 
carrier  that  has  collected  an  overcharge  can  not  be  excused  from 
repayment  of  same  because  it  has  paid  it  to  another  carrier.  An 
order  for  reparation  will  be  entered  against  the  Chicago  &  North 
Western. 

As  has  been  seen,  the  application  of  rates  prayed  for  has  been  in 
effect  for  more  than  two  years.  The  present  adjustment  is  in  accord 
with  the  Commission's  ruling  of  March  18,  1907,  supra,  and  with 
the  findings  in  Larrowe  Milling  Company  case,  supra.  There  is 
therefore  no  occasion  for  an  order  as  to  future  appUcation  of  rates. 
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No.  2876. 
LANDERS,  FRARY  &  CLARK 

V. 

ATCHISON,   TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


SubmitUd  January  17, 1910.    Decided  FOruary  8, 1910. 


Defendants'  claasification  of  complainant's  coffeepot  percolators  at  doable  first  class 
found  unjust  and  rates  not  exceeding  those  of  first  class  merchandise  in  Western 
Classification  prescribed. 

Wmiam  F.  Upson  for  complainant. 
J.  E.  Munroe  for  Union  Pacific  Railroad  Company. 
F.  C.  DiUard  for  Southern  Pacific  Company  and  Oregon  Railroad 
&  Navigation  Company. 

James  C.  Jeffery  for  Missouri  Pacific  Railway  Company. 

T.  J.  Norton  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

E.  B.  Peirce  for  Chicago,  Rock  Island  &  Pacific  Railway  Company. 

Report  of  thb  Commission. 

Peoutt,  Commissioner: 

The  coffee  percolator  is  a  contrivance  for  making  coffee  without 
bringing  the  coffee  itself  into  contact  with  the  boiling  water.  The 
coffee  is  placed  in  a  receptacle  with  a  strainer  bottom  through  which 
a  small  tube  extends  from  the  bottom  of  a  cistern  underneath  which 
contains  the  water.  Heat  is  applied  at  the  lower  end  of  this  tube, 
which  converts  the  water  into  steam  and  forces  it  through  the  tube 
against  the  dome  of  the  receptacle  where  it  condenses  and  faUs  back 
upon  the  coffee,  through  which  it  percolates  and  so  drips  into  the 
water  underneath.  It  is  claimed  that  when  coffee  is  boiled  certain 
properties  injurious  to  health  are  extracted,  which  is  avoided  by  this 
method  of  preparing. 

As  the  percolator  was  originally  constructed  it  seems  to  have  con- 
sisted of  the  receptacle  for  the  coffee ,  the  cistem  holding  the  water, 
and  some  means  for  the  production  of  heat,  either  an  alcohol  or  gas 
lamp  or  an  electrical  heater.  Coffee  percolators  are  extensively  made 
in  that  form  still,  being  variously  denominated  percolators,  coffee 
percolators,  coffee  machines,  and  coffee  urns.    They  are  used  for  the 
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fArMM  ir>  it  -KiifAt-.n  h^ox,  whiciiis  uie  unit  forshipn^ot.  The  wooden 
box  /^ynt.nir.3  from  3  ti  4  cubic  feet,  according  to  the  siae  of  the  pep- 
eolaf-r,  arnl  w'::'h.s  from  -^-j  to  ■t'l  pounds.  It  was  said  that  24.000 
pounrU  in  n'^k'ht  of  theae  boxes  coold  be  kiaded  into  a  standaid  car 
36  feet  in  l>^ri;;t.h.  The  wei^c  is  abont  the  same  as  that  of  tinware 
when  not  nftsW'I. 

The  fl<fen'Iftnf3  all  operate  under  Western  Classi&atioD,  by  which 
this  arti'lf!  is  rated,  I-  C.  L.,  as  doable  first  class.  The  complainant 
issiatA  that  it  should  V>e  classified  as  first  class,  and  this  b  the  question 
before  ui- 

The  complainant  urges  that  the  percolator  manufactured  by  it  is 
tftiswntiallv  a  coffeepot  and  should  be  classified  as  a  coffeepot  accord- 
iiu;  to  the  ware  from  which  it  ia  manufactured.  It  is  not  an  oma- 
nii-ut*l  machine  to  be  put  upon  the  table  like  a  coffee  urn  with  an 
I  . T..^(,/^l  Dtfai<Km(int.  but  in  infended  for  use  in  the  kitcheD 

both  by  reason  and 
ancea  upon  the  inside 
naking,  which  add  to 
w  cases  no  distinction 
wt.  The  article  pro- 
coffee  machine  upon 
where  it  comes  into 
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direct  competition  with  the  ordinary  coffeepot.  While  the  price  of 
these  percolators  exceeds  that  of  the  coffeepots  generally  used,  the 
cost  of  the  percolating  apparatus  is  small  and  the  testimony  shows 
that  complainant  is  already  experiencing  competition  which  cuts 
down  its  price  to  the  consumer.  The  aluminum  percolator  does  not 
retail  now  for  much  in  excess  of  the  aluminum  pot  without  the  per- 
colator attachment.  ^ 

An  examination  of  other  classifications  shows  that  in  both  Official 
and  Southern  territory  these. percolators  are  classified  according  to 
the  ware  of  which  they  are  made.  In  Official  Classification  aluminum 
ware  and  enameled  ware,  not  nested,  in  crates  or  boxes,  are  classified 
as  first  class,  L.  C.  L.,  and  these  percolators  take  that  rate.  In 
Southern  Classification  enameled  ware  and  aluminum  ware  take 
second  class,  L.  C.  L.,  under  which  these  coffee  percolators  of  the 
complainant  move. 

Still,  we  are  not  prepared  to  say  that  the  defendants  may  not 
properly  classify  this  article  by  itself.  It  b  a  distinct  thing,  having 
a  well-defined  use,  and  it  may,  if  in  the  opinion  of  the  carriers  that 
is  desirable,  properly  be  considered  as  an  independent  article  for  the 
purpose  of 'fixing  the  transportation  charge. 

In  Official  Classification  aluminum  ware,  enameled  ware,  nickel 
or  nickel-plated  ware,  silver-plated  ware,  and  tinware,  are  all  rated 
first  class,  L.  C.  L.,  when  packed  for  shipment  as  these  percolators 
are.  In  Southern  Classification  enameled  ware,  aluminum  ware, 
and  tinware,  when  packed,  are  second  class;  Brittania  ware  and 
plated  ware,  other  than  gold  or  silver,  are  first  class. 

There  is  nothing  about  this  article,  in  bulk,  in  value,  or  in  liability 
to  loss  or  damage  which  justifies  the  imposition  of  chaiges  much,  if 
any,  above  those  usually  applied  to  the  articles  above  named. 

The  complainant  points  out  that  the  great  disparity  of  rates  in 
Western  Classification  territoiy  operates  to  the  prejudice  of  this 
article.  It  costs  75  cents  to  transport  100  pounds  of  these  percolators 
from  New  Britain,  Conn.,  where  they  are  manufactured,  to  Chicago, 
a  distance  of  1,100  miles;  while  the  cost  of  carrying  the  same  100 
pounds  for  500  miles  farther,  to  Omaha,  is  $1.60.  These  percolators 
can  be  shipped  from  Cincinnati,  for  example,  through  Chicago,  to 
St.  Paul  for  materially  less  than  they  can  be  shipped  from  Chicago 
to  St.  Paul.  All  this  prejudices  the  jobbers  against  this  coffeepot  and 
makes  it  difficult  for  the  complainant  to  handle  it  in  competition 
with  other  coffeepots. 

Upon  a  consideration  of  all  the  facts,  we  are  of  the  opinion  that  the 
rates  now  applied  by  the  defendants  to  the  transportation  of  these 
coffeepot  percolators  are  excessive  and  that  the  rates  applied  to  them 
ought  not  to  exceed  the  rates  applied  to  the  transportation  of  first 
elaas  merchandise;  and  an  order  will  be  so  issued. 
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TLe  sur^ec;  rns»=.:<Ni  br  iii>  c»ir:rjL3it  has  Minmij  been  ex- 
haosUT^iT  cv>n5:ier^  br  ;ii»  Co rr:7r.ysioti  in  Crame  R.  R.  Co.  ▼. 
PA:'i3j««V A:u  dt  iTfOc :  r^  iw . .  t>„  lo  I.  C  C  Rep..  248,  *nd  the  opinion 
in  thjit  case  should  be  Te«d  in  connec;:oa  with  the  present  discussion. 

In  that  proceeding  the  Cr&ne  Railroad  Company  was  the  com- 
plainant, the  prayer  being  that  the  defendants  be  required  to  estab* 
lish  joint  rates  with  the  complainant.  The  complaint  was  dis- 
missed for  the  reason  that  the  Crane  Railroad  Company  could  not  be 
found  upon  that  record  to  be  a  common  carrier.  It  was  observed 
in  dismissing  the  complaint  that  eren  though  that  company  were  a 
common  carrier  no  definite  rates  were  put  in  issue  nor  were  any 
definite  points  named  between  which  such  joint  rates  were  prayed 
for.  It  was  further  said  that  possibly  a  dMerent  conclusion  as  to 
the  public  character  of  the  Crane  Railroad  mi^t  be  reached  if  it 
appeared  that  undue  discrimination  was  resulting  from  the  opera- 
tions of  that  company. 

The  present  complaint  is  by  the  Crane  Iron  Worics  and  is  framed 
to  meet  the  objections  and  suggestions  of  the  former  opinion.  While 
the  Crane  Railroad  Company  is  a  codefendant  upon  the  record,  the 

al  defendant  is  the  Central  Railroad  Company  of  New  Jerseyp 

lich  is  designated  as  the  defendant  in  this  opinion. 
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1.  It  is  alleged  that  the  Crane  Bailroad  Company  is  a  common 
carrier  and  certain  testimony  in  addition  to  that  given  in  the  former 
record,  which  has  been  stipulated  into  the  present  case,  is  given. 
This  testimony  tends  to  show  that  the  Crane  Railroad  Company 
receives  and  delivers  traffic  upon  its  team  tracks  in  the  borou^  of 
Catasauqua  and  also  that  it  transports  freight  between  the  tracks  of 
the  Lehigh  Valley  Railroad  Company  and  a  freight  house  maintained 
by  that  company  for  the  receipt  and  delivery  of  general  package 
freight  in  that  community.  The  freight  house  is  located  upon  the 
tracks  of  the  Crane  Railroad  Company,  is  leased  and  operated  by  the 
Lehigh  Valley  Railway  Company,  the  service  of  the  Crane  Railroad 
being  confined  to  the  movement  of  the  loaded  cars. 

In  the  view  taken  of  this  case  it  has  not  been  found  necessary  to 
determine  whether  the  Crane  Railroad  is  or  is  not  a  common  carrier, 
and  hence  no  opinion  is  expressed  as  to  the  effect  of  the  additional 
testimony  given  upon  that  point. 

2.  It  is  alleged  that  the  plant  of  the  complainant  is  grouped  with 
certain  other  plants  of  a  similar  nature  in  a  defined  territoiy  to  and 
from  all  points  in  which  rates  are  the  same;  that  deliveries  of  car- 
load freight  are  made  to  other  industries  in  competition  with  the 
complainant  at  various  points  in  this  group  but  are  not  made  at  the 
industry  of  the  complainant,  and  that  thereby-  discrimination  is 
worked  against  complainant. 

The  manifest  meaning  of  this  allegation  is  that  at  other  points  the 
defendant  renders  for  the  competitors  of  the  complainant  the  service 
which  the  Crane  Railroad  renders  for  the  complainant  at  its  plant;  that 
this  ih  done  either  directly  or  by  absorbing  the  charges  of  some  rail- 
road similar  to  the  Crane  Railroad. 

Upon  the  hearing  no  testimony  was  offered  by  the  complainant  as 
to  conditions  at  other  plants  similar  to  its  own.  The  defendant  Cen- 
tral of  New  Jersey  in  putting  in  its  case  called  attention  to  this  and 
stated  that  if  any  claim  was  to  be  made  under  this  allegation  it  de- 
sired to  affirmatively  show  that  in  no  instance  did  it  apply  to  other 
industries  a  rule  different  from  that  applied  to  the  complainant.  The 
Commissioner  who  heard  the  testimony  stated  that  the  defendant 
would  not  be  required  to  introduce  testimony  of  this  kind  until  some 
testimony  had  been  produced  by  the  complainant  in  support  of  this 
branch  of  its  case.  No  testimony  was  produced  by  either  party 
upon  the  hearing  and  there  is  no  such  testimony  before  the  Conmiis* 
sion.  We  therefore  dismiss  this  allegation  in  the  complaint  without 
expressing  any  opinion  as  to  what  the  effect  of  the  practice  mi^t  be 
if  shown  to  exist. 

3.  The  complaint  alleges  that  the  defendant  discriminates  against 
the  complainant,  the  Crane  Iron  Works,  in  that  it  absorbs  the  cost  of 
delivery  when  the  traffic  is  intended  for  other  industries  located  upon 
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the  line  of  the  Crane  RaUroad,  but  declines  to  absorb  similar  chaiges 
in  the  case  of  the  Crane  Iron  Works.  It  will  be  seen  by  reference  to 
the  original  opinion  that  some  half  dozen  manufacturing  plants  are 
located  upon  the  tracks  of  the  Crane  Railroad  and  that  cars  are  trans- 
ported between  these  industries  and  the  tracks  of  the  defendant  and 
also  of  the  Lehigh  Valley  and  the  Philadelphia  &  Reading  railroads. 
Down  to  about  the  time  of  the  filing  of  this  complaint  it  had  been  the 
custom  of  the  defendant  to  pay  the  Crane  Railroad  6  cents  per  ton  for 
handling  cars  to  all  other  industries  upon  its  line  except  the  Crane 
Iron  Works.  Some  difficulty  arose  as  to  the  publication  of  the  tariffs 
under  which  this  absorption  was  being  made,  and  the  defendant 
canceled  its  absorption  tariff  altogether,  so  that  at  the  present  time 
it  is  not  paying  t^e  Crane  Railroad  Company  in  case  of  any  industry 
upon  its  line.  It  did,  however,  do  this  down  to  July,  1909,  and  would 
be  willing  to  continue  the  practice  if  it  could  lawfully  do  so,  and  we 
understand  that  the  Lehigh  Valley  and  the  Philadelphia  &  Reading, 
whose  relation  to  the  Crane  Railroad  Company  is  in  all  respects  the 
same  as  that  of  the  defendant,  Central  Railroad  of  New  Jersey,  are 
still  making  these  allowances.  The  complainant  claims  reparation 
with  respect  to  the  past,  and  we  must,  therefore,  decide  ndiether 
this  practice  upon  the  part  of  the  defendant  did  constitute  undue 
discrimination  against  the  complainant. 

In  stating  the  view  of  the  Commission  upon  this  point  it  is  neces- 
sary to  briefly  recapitulate  the  salient  facts  shown  in  the  former 
report.  The  Crane  Iron  Works  operates  certain  blast  furnaces  in  the 
borough  of  Catasauqua,  Pa.  In  the  operation  of  its  plant  it  is  neces- 
sary to  transport  loaded  cars  received  by  rail  to  various  points  within 
the  limits  of  its  plant  for  imloading,  to  transport  cars  which  have 
been  loaded  with  its  products  from  various  points  within  the  limits  of 
its  plant  to  the  line  of  railway  by  which  they  are  taken  to  destination, 
and  it  is  also  to  some  extent  necessary  to  move  cars  from  point  to 
point  within  the  plant  itself.  For  this  purpose  the  complainant,  the 
Crane  Iron  Works,  long  ago  laid  down  rails  extending  from  a  connec- 
tion with  the  defendant  to  the  various  points  within  its  plant  where 
the  cars  were  to  be  placed.  The  line  of  the  defendant  extends  through 
the  land  of  the  complainant,  and  the  point  of  connection  between  the 
railroad  of  the  defendant  and  the  railroad  of  the  complainant  is  now 
and  always  has  been  upon  the  land  of  the  complainant. 

For  the  operation  of  these  tracks  the  Crane  Iron  Worics  provided 
the  necessary  locomotive  engines.  When  the  former  case  was  heard 
the  equipment  of  the  Crane  Railroad  consisted  of  five  locomotives  and 
a  few  dump  cars.  In  the  actual  operation  of  the  plant  loaded  cars 
destined  for  the  Crane  Iron  Works  were  placed  by  the  defendant  upon 
a  certain  track  known  as  the  exchange  track,  from  which  they  were 
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taken  by  the  locomotive  of  the  iron  works  and  hauled  to  the  point 
within  its  plant  where  they  were  required.  When  the  car  had  been 
loaded  for  movement  out,  it  was  taken  by  the  locomotive  of  the  com- 
plainant and  placed  upon  the  exchange  track,  where  the  defendant 
received  it.  Cars  were  moved  from  point  to  point  within  the  plant 
of  the  Crane  Iron  Works  by  these  locomotives  as  might  be  desired. 

For  this  service  the  complainant  never  has  received  and,  down  to 
Uie  organization  of  the  Cnme  Railroad  Company,  never  had  claimed 
that  it  should  receive  any  compensation  whatever  from  the  defendant. 
It  seems  to  have  been  admitted  that  these  tracks  and  engines  were 
a  necessary  part  of  the  plant  of  the  Crane  Iron  Works,  whose  opera- 
tions could  not  properly  be  conducted  without  them. 

In  process  of  time  certain  other  industries  were  located  in  near 
proximity  to  the  land  of  the  Crane  Iron  Works,  but  not  upon  its  land, 
and  these  industries  were  so  situated  that  loaded  cars  could  only  be 
transported  between  the  tracks  of  the  defendant  and  the  other  rail- 
roads in  Catasauqua  and  the  industry  over  Uie  raUs  of  the  Crane  Iron 
Works.  For  the  purpose  of  accommodating  these  industries,  the 
Crane  Iron  Works  extended  its  raUs  beyond  its  own  land  to  the 
different  plants.  Cars  for  these  industries  were  placed  upon  the 
same  track  with  those  intended  for  the  Crane  Iron  Works  and  were 
taken  by  the  locomotives  of  the  Crane  Iron  Works  over  the  rails,  of 
that  company  to  Uie  industry.  For  this  service  the  Crane  Iron 
Works  made  to  Uie  industry  a  chaige,  which  seems  to  have  been 
usually  S2  per  car.  The  different  railroads  bringing  these  cars  to 
Catasauqua,  including  the  defendant,  paid  to  the  Crane  Iron  Works, 
towards  defraying  this  charge,'at  first  5  cents  and  subsequenUy  6  cents 
per  ton.  This  condition  seems  to  have  existed  for  many  years  and 
during  all  this  time  the  Crane  Iron  Works,  complainant,  neither 
claimed  nor  received  any  compensation  for  the  handling  of  its  own 
freight. 

Under  the  statute  of  Pennsylvania  a  private  railroad  can  not  c<m- 
nect  with  a  public  railroad  except  for  the  H^nHlmg  of  the  business 
of  the  owners  of  the  private  railroad,  and  the  question  having  arisen, 
the  Crane  Iron  Works  was  advised  by  counsel  that  it  had  no  lawful 
right  to  perform  this  switching  service  for  these  various  industries, 
but  that  in  order  to  legalize  the  transaction  it  would  be  necessary  to 
incorporate  a  railroad.  Thereupon,  in  1905,  Uie  Crane  Railroad  Com- 
pany was  incorporated.  The  tracks  and  other  property  used  by  the 
Crane  Iron  Works  in  connection  with  its  railroad  were  by  that  cor- 
poration conveyed  to  the  Crane  Railroad  Company  for  a  consideration 
of  $25,000.  Tlie  Crane  Iron  Works  conveyed  to  the  railroad  com- 
pany a  strip  of  land  10  feet  wide  wherever  its  rails  were  laid  upon  Uie 
land  of  Uie  iron  woiks,  and  also  conveyed  to  it  whatever  rig^t  of  way 
it  mi^t  have  in  reaching  the  various  industries  served  by  it    As  the 
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opinion  in  the  former  case  states,  the  capital  stock  i)f  both  Uie  Crane 
Iron  Works  and  the  Crane  Raikoad  Company  is  owned  by  the  Empire 
Iron  &  Steel  Company,  and  the  management  of  Uie  Crane  Railroad 
Company  continued  to  be,  after  the  incorporation,  exactly  as  it  had 
been  before,  and  practically  identical  with  that  of  the  Crane  Iron 
Works,  although  the  operation  and  accoimts  of  the  two  companies 
are  kept  entirely  distinct. 

While  the  Crane  Railroad  Company  was  organized  in  1905,  it  did 
not  for  some  reason  begin  business  imtil  the  following  year.  Com- 
mencing then,  that  company  has  charged  both  to  the  other  industries 
located  upon  its  line  and  to  the  Crane  Iron  Works,  S2  per  car  for  this 
switching  service,  and  has  insisted  that  the  various  railroads  entering 
Catasauqua  should  absorb  this  switching  charge. 

The  defendant  has  declined  to  make  any  allowance  on  account  of 
cars  delivered  to  the  complainant,  but  has,  as  already  stated,  made  an 
allowance  of  6  cents  per  ton  where  the  traffic  was  intended  for  other 
industries.  The  complainant  insists  that  this  is  an  unlawful  discrim- 
ination against  it. 

The  defendant  urges  that  the  Crane  Railroad  is  not  a  common 
carrier,  and  apparently  regards  this  as  decisive  against  the  claim  of 
the  complainant;  but  this  is  not  apparent.  If  the  defendant  delivers 
freight  to  the  competitor  of  the  complainant  at  a  point  off  its  line 
and  declines  to  make  similar  delivery  to  the  complainant  without 
justifiable  excuse,  that  may  be  a  discrimination,  although  the  agent 
employed  in  the  making  of  the  delivery  is  a  private  carrier  by  rail,  or 
indeed,  although  the  means  of  delivery  be  not  by  railroad  at  idl. 

Upon  the  other  hand,  the  complainant  urges  that  the  Crane  Rail- 
road became  by  its  organization  and  operation  a  common  carrier, 
and  relies  upon  this  as  conclusive  in  its  f  a¥or.  It  assumes  that  if  that 
company  be  a  common  carrier  the  defendant  must  make  the  same 
allowance  with  respect  to  the  Crane  Iron  Works,  the  complainant, 
which  it  makes  to  other  industries  upon  its  line. 

To  this  reasoning  we  are  unable  to  assent.  In  our  view  of  the  case 
the  controlling  inquiry  should  be,  not  the  character  of  the  servant 
which  renders  the  service,  but  the  character  of  the  service  rendered. 
Is  the  work  which  the  Crane  Railroad  ]>erfonns  for  the  Crane  Iron 
Works  in  the  movement  of  these  cars  a  work  the  cost  of  which  should 
be  borne  by  the  complainant  as  a  part  of  the  operation  of  its  plant  or 
is  it  a  transportation  service  which  may  be  properly  performed  by  a 
common  carrier  as  a  part  of  the  service  of  transportation? 

It  is  conceded  that  the  railroad  operations  of  the  Crane  Iron  Works 
for  itself  were  purely  those  of  a  plant  facility  down  to  the  oi^ganiza- 
tion  of  the  Crane  Railroad  Company.  The  incorporation  of  that 
company  made  no  change  in  what  was  actually  done.  The  cars  con- 
tinued to  be  received  in  exactly  the  same  place  and  to  be  transported 
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in  exactly  the  saihe  manner,  both  for  the  Crane  Iron  Works  and  for 
the  other  industries.  If  this  raiht>ad  was  a  plant  facility  as  to  the 
complainant  before  1906  it  continued  to  be  a  plant  facility  to  exactly 
the  same  extent  afterwards.  Counsel  for  the  complainant  admitted 
that  if  to-day  every  other  industry  served  by  the  Crane  Railroad  at 
Catasauqua  were  to  be  abolished  the  work  done  by  the  Crane  Railroad 
for  the  Crane  Iron  Works  would  be  purely  that  of  a  plant  facility. 
How,  then^  does  the  fact  that  this  railroad  is  extended  beyond  the 
limits  of  the  Crane  Iron  Works  change  the  nature  of  the  service  ren- 
'dered  for  that  corporation) 

It  is  urged  by  the  complainant  that  a  railroad  can  not  be  a  common 
carrier  as  to  one  person  and  a  private  servant  as  to  another.  Certain 
it  is  that  a  common  carrier  is  subject  to  public  supervision  as  to  its 
operations  of  all  kinds,  but  does  it  follow  from  this  that  the  Crane 
Railroad  Company,  even  if  a  common,  carrier,  might  not  perform  this 
work  for  the  Crane  Iron  Worksl  It  appeared  in  the  former  case  that 
while  since  1906  the  Crane  Railroad  had  charged  the  complainant  S2 
per  car  for  taking  the  car  from  the  exchange  track  to  the  point  where 
it  was  to  be  unloaded  or  for  taking  the  loaded  car  from  the  point  of 
loading  to  the  exchange  track,  when  cars  were  moved  from  point  to 
point  within  the  plant  of  the  complainant  a  charge  of  50  cents  per  car 
was  made.  If  the  Crane  Railroad  being  a  common  carrier  may  prop- 
erly move  for  the  Crane  Iron  Works  a  car  from  point  to  point  within 
its  plant,  why  may  it  not,  in  the  same  manner,  move  cars  between 
the  exchange  track  and  the  point  of  loading  and  unloading) 

It  is  urged  that  if  the  line  of  the  Crane  Railroad  were  to  be  extended 
and  some  other  blast  furnace  were  to  be  located  upon  it,  the  defendant 
would  absorb  the  cost  of  delivering  cars  to  this  second  blast  furnace 
as  it  does  to  other  industries  upon  its  line  and  that  a  discrimination 
would  thereby  arise  against  the  Crane  Iron  Works  in  favor  of  its 
competitor.  But  the  force  of  this  illustration  is  not  obvious.  The 
defendant  now  delivers  to  the  Crane  Iron  Works  upon  its  exchange 
track  loaded  cars  and  receives  from  the  Iron  Works  upon  that  same 
track  loaded  cars.  In  the  same  way  that  company  might,  through 
the  agency  of  the  Crane  Railroad,  transport  to  the  exc^hange  track  of 
a  second  similar  industry  inbound  cars  and  receive  on  that  track  out- 
bound cars.  It  would  have  no  right  to  handle  cars  from  this  track  to 
other  points  within  the  plant  of  this  competitor.  It  might  perform 
for  that  competitor  exactly  the  service  which  it  performs  for  the 
Crane  Iron  Works  and  no  greater  service.  The  real  difficulty  is  in 
determining  where  the  plant  facility  begins. 

We  do  not  decide  here  that  the  Crane  Railroad  Company  is  or  b . 
not  a  common  carrier.    We  simply  hold  that  the  service  performed 
by  that  railroad  for  the  complainant  is  that  of  a  plant  facility,  the 
expense  of  which  should  be  borne  entirely  by  the  complainant  and 
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which  no  railroad  under  the  guise  of  the  absorption  of  a  switohing 
chaige  may  lawfully  sustain. 

The  complaint  attacks  certam  rates  as  unreasonable  and  adcs  for 
the  establishment  of  certam  jomt  rates  between  definite  pcnnts.  The 
complamant  does  not  contend  that  these  rates  are  unreasonable 
except  by  the  amoimt  of  this  switchmg  diarge,  nor  does  it  ask  the 
establislunent  of  joint  rates  except  for  the  purpose  of  compdUng  the 
defendant  to  pay  the  Crane  Railroad  for  the  perfonnance  of  Hm 
switching  service.  Since  we  hold  that  the  deliveiy  by  the  defendant 
is  completed  when  cars  are  placed  upon  the  interchange  tamck  and 
that  it  owes  no  duty  to  the  complainant  to  receive  loaded  cars  from 
it  until  they  are  put  upon  that  track  there  is  no  occasion  to  examinfi 
in  detail  the  rates  referred  to. 

17  LaCBflp. 
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No.  1050. 

MONTGOMERY  FREIGHT  BUREAU 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  ET  AL. 


8ybmitM(ki6bertl,1908.    Dedded  February  8, 1910. 


Oompkint  allflges  that  the  adjuBtment  ci  rates  from  and  through  the  Ohio  and  Mb- 
flianppi  River  cioeBingB  is  iinjuBtly  discriminatory  against  Montgomery,  Ala.,  and 
unduly  preferential  to  Pensacola,  Fla.,  and  Mobile  and  Birmingham,  Ala.;  J9eU, 
That  it  is  not  unlawful  for  defendants  to  maintain  lower  rates  from  said  river  cross- 
ings to  Pensacola  and  Mobile  tiian  to  Montgomery,  but  that  no  rate  from  or 
through  said  river  crossings  to  Montgomery  may  lawfully  exceed  the  combination 
on  Mobile;  And  htid  further,  That  circumstances  and  conditions  do  not  wanant 
establishing  at  Montgomery  the  same  rates  that  apply  to  Birmingham. 

Hcraee  Siringftlhw  and  Ounier  &  OwUer  for  ooiqplamant. 

Ed.  Baxiery  W.  0.  Dearing,  and  Slo88  D.  Bwder  for  LotusviUe  & 
Naahville  Railroad  Company. 

Ed.  Baxter,  Sydney  R.  Prince,  and  R.  E.  Steiner  for  Mobile  &  Ohio 
Railroad  Company. 

Claudian  B.  Northrop  and  Ed.  Baxter  for  Southern  Railway  Com- 
pany. 

Ed.  Baxter  for  Cinoinnatiy  New  Orieans  &  Texas  Pacific  Railway 
Company,  niinois  Central  Railroad  Company,  Naahville,  Chattanooga 
&  St.  Louis  Railway. 

E.  K.  Voorhees  for  St.  Louis  A  San  Francisco  Railroad  Company. 

W.  J.  Kesder  for  Mobile,  Jackson  &  Kansas  City  Railroad  Com- 
pany. 

Repo«t  of  the  Commissiok. 

Clark,  Oommiaeioner: 

This  case  was  argued  and  submitted  in  October,  1908.  During 
and  immediately  following  the  hearings  and  alignment  numerous 
changes  in  rates  were  made  and  some  new  transportation  conditions 
were  established  at  Montgomery  which  led  the  representative  of 
complainant  to  request  that  further  action  by  the  Commission  be 
postponed.    In  view  of  the  possibility  of  satisfactory  adjustment 
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being  reached  without  decision  by  the  Commission,  request  that 
action  be  withheld  was  complied  with  and  that  accounts  for  the 
delay  in  deciding  the  case. 

Complainant  is  a  voluntary  association  of  business  houses  at  Mont- 
gomery,  Ala.,  which  has  for  its  purpose  the  promotion  and  protection 
of  the  business  interests  of  that  city. 

The  complaint  charges  that  the  class  rates  and  the  conmiodity 
rates  to  Montgomery  from  various  points  and  gateways  are  unjust 
and  unreasonable  in  their  relation  to  the  rates  from  the  same  points  to 
Mobile  and  Birmingham,  Ala.,  and  to  Pensacola,  Ma.,  to  the  disad- 
vantage of  Montgomery;  that  the  rate  adjustments  complained  of 
subject  Montgomery  and  its  shippers,  and  the  traffic  in  the  various 
conmiodities,  to  unjust  discrimination  and  unreasonable  prejudice 
and  disadvantage  and  give  to  Pensacola,  Mobile,  and  Birmingham 
undue  preference  and  advantage  over  Montgomery.  The  several 
rate  adjustments  complained  of  are  as  follows: 

1.  Class  rates  from  Cincinnati,  Ohio,  Louisville  and  Columbus,  Ky., 
Evansville,  Ind.,  Cairo  and  East  St.  Lfouis,  HI.,  and  Memphis,  Tenn., 
to  Montgomery,  Ala.,  as  compared  with  the  class  rates  from  said 
points  of  origin  to  Mobile,  Ala.,  and  to  Pensacola,  Fla. 

2.  Class  rates  from  Kansas  City,  Mo.,  and  Omaha',  Nebr.,  to 
Montgomery, 'Ala.,  in  comparison  with  the  same  rates  from  said 
points  to  Mobile,  Ala. 

3.  Class  and  commodity  rates  from  Chicago,  HI.,  to  Montgomery, 
Ala.,  when  compared  with  ,the  same  rates  to  Mobile,  Ala.,  and  to 
Pensacola,  Fla. 

4.  Class  and  conmiodity  rates  from  Kansas  City,  Mo.,  Omaha, 
Nebr.,  Sioux  Falls,  S.  Dak.,  Lincoln,  Nebr.,  St.  Paul  and  Minneapolis, 
Minn.,  Milwaukee,  Wis.,  Chicago,  Peoria,  and  Springfield,  BL, 
Indianapolis,  Ind.,  and  other  intermediate  points,  to  Montgomery, 
Ala.,  as  compared  with  the  rates  to  Mobile,  Ala.,  and  to  Pensacola, 
Fla. 

5.  The  rates  on  classes  4,  5,  and  E  from  East  St.  Louis  and  other 
points  taking  the  same  rates  and  basing  thereon  to  Montgomery, 
Ala.,  as  compared  with  the  same  rates  to  Mobile,  Ala.,  and  to  Pensa- 
cola, Fla. 

6.  The  rates  on  woodenware,  brooms,  and  other  articles  from 
St.  Louis  and  East  St.  Louis  to  Montgomery,  Ala.,  as  compared  with 
the  same  rates  to  Mobile,  Ala.,  and  to  Pensacola,  Fla. 

7.  Gass  rates  from  Cincinnati,  Ohio,  East  St.  Louis,  and  Cairo,  HI., 
Louisville  and  Columbus,  Ky.,  and  Memphis,  Tenn.,  to  Montgomery, 
Ala.,  in  comparison  with  the  rates  from  the  same  points  to  Birming- 
ham, Ala. 

Montgomery  is  located  near  the  center  of  Alabama,  in  an  agricul- 

utd  section,  and  on  the  Alabama  River.     It  had  a  population  in  1900 
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of  approximately  30,000  and  its  commercial  interests  are  largely  en- 
gaged in  jobbing  and  distributing  various  kinds  of  merchandise,  and 
to  some  extent  in  manufacturing.  It  is  served  by  the  following  rail- 
road lines: 

The  Louisville  &  Nashville  Railroad,  extending  from  Cincinnati, 
Ohio,  Louisville,  Ky.,  Evansville,  Ind.,  St.  Louis,  Mo.,  and  Memphis, 
Tenn.,  through  Birmingham  and  Montgomery,  Ala.,  to  Pensacola, 
Fla.,  Mobile,  Ala.,  and  New  Orleans,  La. ;  the  Mobile  &  Ohio  Railroad, 
extending  from  St.  Louis,  Mo.,  and  Columbus,  Ky.,  to  Montgomery, 
and  Mobile,  Ala.,  but  traffic  moving  via  this  line  to  Mobile  does  not 
pass  through  Montgomery,  and  this  defendant  also  forms  part  of  a 
through  route  from  St.  Louis  to  New  Orleans  via  Meridian;  Miss.,  in 
connection  with  the  New  Orleans  &  Northeastern  Railroad;  the  Cen- 
tral of  Georgia  Railway,  extending  from  Montgomery,  Ala.,  Birming- 
ham, Ala.,  and  Chattanooga,  Tenn.,  to  Savannah,  Ga.,  but  traffic  from 
Birmingham  via  this  line  does  not  pass  through  Montgomery;  the 
Western  Railway  of  Alabama,  extending  from  West  Point,  Ga., 
through  Montgomery  to  Selma,  Ala. ;  the  Seaboard  Air  Line  Rulway, 
extending  from  Birmingham  and  Montgomery  to  Norfolk  and  Porto- 
mouth,  Va.,  Savannah,  Ga.,  and  Jacksonville,  Fla. ;  the  Atlantic  Coast 
Line  Railroad,  extending  from  Montgomery,  Ala.,  to  Jacksonville, 
Fla.,  Savannah,  Ga.,  Charleston,  S.  C,  Norfolk  and  Richmond,  Va. 

In  addition  to  the  through  lines  of  the  Louisville  &  Nashville  and 
Mobile  &  Ohio  railroads.  Mobile  is  also  served  by  the  Southern  Rail- 
way and  the  Mobile,  Jackson  &  Kansas  City  RaUway,  and  the  latter, 
in  connection  with  the  Illinois  Central  Railroad  and  the  Gulf  &  Ship 
Island  Railroad,  forms  an  additional  through  all-rail  route  from  St. 
Louis  and  other  Mississippi  River  crossings  and  Ohio  River  crossings 
to  Mobile. 

The  LouisviUe  &  NashviUe  Railroad  serves  Pensacola,  Fla.,  by  a 
branch  connecting  with  ito  main  line  at  Flomaton,  Ala.,  and  by 
another  branch  extending  east  from  Pensacola  to  River  Junction, 
Fla.,  where  it  connects  with  the  Seaboard  Air  Line  Railway,  which, 
with  the  latter's  connections,  gives  Pensacola  another  all-rail  route 
from  the  east. 

Montgomery  is  approximately  95  miles  farther  than  Birmingham 
from  all  points  of  origin  covered  by  the  complaint.  Mobile  and  Pen- 
sacola are  180  and  162  miles,  respectively,  farther  than  Montgomery 
from  all  said  pointo  of  origin  via  the  Louisville  &  Nashville,  but  from 
St.  Louis  to  Mobile,  via  the  Mobile  &  Ohio,  the  distance  is  only  38 
miles  greater  than  to  Montgomery.  The  distances  to  Mobile  and 
Pensacola,  via  all  the  other  through  routes,  are  considerably  greater 
than  to  Montgomery.  From  all  points  of  origin  named  in  the  com- 
plaint traffic  destined  to  Mobile  or  Pensacola,  via  the  Louisville  & 

Nashville,  must  pass  through  Montgomery. 
17  I.  C.  C.  Rep. 


524  IKTEBSTATE  COMMERCE  COMMISSION  BEPOBT8. 

Mobile  is  located  in  southwestern  Alabama  on  Mobile  Bay,  an  arm 
of  the  Gtilf  of  Mexico,  and  at  the  mouth  of  the  Alabama  River.  Pen- 
sacola  is  located  on  Pensacola  Bay,  whidi  opens  direcdy  into  the 
Gulf  of  Mexico.  Both  places  are  important  and  highly  competitive 
Gulf  ports  for  import  and  export,  as  well  as  coastwise  and  interior 
trade.  The  Penn  Steamship  Line  maint>ainfl  steamer  serrice  from 
New  Orleans  to  Tampa,  via  Mobile,  and  the  Mobile  &  Gulf  Steamship 
Company  makes  weekly  sailings  between  New  Orleans,  Mobile,  Pen- 
sacola, Apalachicola,  and  Carrabelle,  and  publishes  rates  to  points  on 
the  Georgia,  Florida  &  Alabama  Biulway. 

The  defendants  contend  that  the  present  rate  adjustments  at  Mont- 
gomery uid  at  Pensacola  uid  Mobile  are  just  and  fair  in  and  of  them- 
selves, and  in  their  several  relations  to  each  other,  for  the  reason  thmt 
the  regular  basis  for  establishing  class  rates  from  points  of  origin  to 
southeastern  territory  has  been  generally  observed,  and  that  com- 
modity rates  to  Montgomery  have  been  based  upon  the  Mobile  com- 
bination (that  is,  the  throu^  rate  to  Mobile  plus  the  local  therefrom 
to  Montgomery)  and  that  if  any  higher  commodity  rate  obtains  at 
Montgomery  it  is  so  throu^  error.  However,  at  tiie  time  the  com- 
plaint was  filed  there  were  a  great  many  class  and  commodity  rates 
to  Montgomery  that  were  higher  than  the  Mobile  combination. 
Many  of  these  have  since  been  corrected. 

Complainant's  main  contention  is  that  the  lower  adjustment  of 
rates  at  Mobile  and  Pensacola  unjustly  discriminates  against  Mont- 
gomery. This  is  in  principle  substantially  the  same  contention  that 
was  raised  in  Ckmmercidl  Clvb  of  Haitieaburg  v.  A.  0.  8.  By.  Oo.p 
16  L  C.  C.  Rep.,  534.    It  was  there  said: 

We  can  not  find  that  it  Ib  unduly  discriminatory  for  the  defendants  to  haul  tiaffic 
to  and  from  New  Orleans,  Mobile,  and  Gulfport  at  Icm&t  rates  than  they  diaige  to 
and  from  Hattiesbuig.  llie  controlling  effect  of  the  Minssippi  River  and  the  Gulf 
Justify  that  rate  adjustment. 

Mobile  and  Pensacola  are  Gulf  ports  at  which  the  carriers  serving 
those  ports  have  established  the  same  rates  that  are  established  by 
the  carriers  serving  New  Orleans.  The  New  Oileans  rates  are  con- 
trolled by  the  competition  of  the  Gulf  and  of  the  Mississippi  River, 
and  carriers  at  Mobile,  Pensacola,  or  Gulfport  could  not  successfully 
maintain  higher  rates  than  apply  at  New  Orleans. 

The  Alabama  River  is  navigable  as  far  up  as  Montgomeiy,  and  up 
to  the  time  of  the  hearing  of  this  case  the  rates  on  the  steamers  on 
that  river  were  what  are  known  as ''  package  rates.''  They  were  made 
on  the  postage-stamp  theory  and  were  applicable  to  all  points  on  the 
river;  that  is,  the  steamers  carried  in  either  direction  the  entire 
length  of  their  routes  for  the  same  price  that  they  charged  to  or  from 
any  intermediate  point.  On  business  from  the  west  moving  via 
water,  the  Mobile  merchant,  therefore,  had  a  decided  advantage  over 
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the  Montgomery  merchant  in  the  matter  of  total  rates  to  intermediate 
points;  in  fact,  the  Mobile  dealer  could  in  many  instances  more 
traffic  that  way  to  Montgomery  itself  cheaper  than  the  Montgomery 
dealer  could  get  it  all-rail,  but  it  appears  that  the  di£Ference  in  service 
and  delivery  was  such  that  but  little  traffic  was  so  moved.  What* 
ever  the  phase  of  the  situation  might  be  with  relation  to  the  rates  on 
the  river  it  was  one  for  which  the  rail  carriers  could  not  be  held 
responsible.  It  appears  that  for  a  long  time  the  rates  between 
Mobile  and  Montgomery  via  the  river  steamers  were  the  same  as  the 
all-rail  rates.  Reductions  in  the  river  rates  was  one  of  the  changed 
transportation  conditions  at  Montgomery  previously  referred  to. 

The  circumstances  and  conditions  surroimding  and  existing  at 
Mobile  and  Pensacola  which  enter  into  and  influence  the  making  of 
rates  are  so  dissimilar  from  those  at  Montgomery  as  to  justify  lower 
rates  to  Mobile  and  Pensacola  than  to  Montgomery. 

The  large  traffic  territory  lying  south  of  the  Memphis  division  of 
the  Southern  Railway  and  east  of  the  Mobile  &  Ohio  Railroad  in^ 
eluding  Montgoznery  but  not  Mobile,  is  called  ''Southeastern  Terri- 
tory." The  defendants  show  that  the  rates  from  St.  Louis  and  East 
St.  Louis  to  this  territory  are  made  by  using  certain  differentials 
higher  than  the  rates  from  Cairo  to  the  same  destination.  This  is 
true  as  to  the  class  rates  and  as  to  some  conmiodity  rates.  These 
differentials  are  commonly  termed  the  ''Southeastern  differentials'' 
and,  together  with  the  so-called  Mississippi  VaUey  differentials  which 
will  be  later  referred  to,  they  are  used  to  some  extent  in  making 
rates  to  the  Southeastern  Territory  from  the  various  Ohio  River 
crossings  and  Memphis.  The  Southeastern  differential  on  first  class 
is  23  cents  above  the  first  class  rate  from  Cairo. 

Defendants  also  state  that  the  rates  from  Cairo  to  Montgomery  are 
the  same  as  the  rates  from  Louisville,  and  that  the  rates  from  Cin- 
cinnati are  certain  differentials  over  the  rates  from  Louisville,  that 
differential  being  on  first  class  10  cents. 

It  also  appears  that  the  class  rates  from  Louisville  and  points 
taking  the  same  rates  are  made  the  same  as  from  St.  Louis  to  New 
Orleans  and  to  Mobile,  and  that  the  rates  from  Cincinnati  to  New 
Orleans  and  to  Mobile  are  certain  differentials  higher  than  from 
St.  Louis,  but  not  more  than  110  per  centum  of  the  Louisville  rates. 
Defendants  insist  that  then  is  no  rdation  between  the  rates  from 
St.  Louis  to  Montgomery  and  the  rates  from  Cincinnati  to  Mont- 
gomery. 

The  rates  are  the  same  from  all  of  the  Ohio  River  crossings  to 
Atlanta,  which  is  claimed  to  be  the  main  basing  point  in  Southeastern 
Toritory.  The  all-rail  rates  from  Louisville  to  Atlanta  are  and 
for  many  years  have  been  the  same  as  the  rail-and-water  rates  from 
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Baltimore,  and  it  is  claimed  that  the  rail-and-wateF  rate  from 
Baltimore  to  Atlanta  controls  the  all-rail  rate  from  Louisville. 
This  adjustment,  however,  is  not  strictly  observed  as  to  the  classes 
which  take  the  lower  rates.  Some  of  the  class  rates  from  St.  Louis 
to  Atlanta  and  to  Montgomery  are  the  same,  but  on  the  fourth  and 
fifth  classes  and  on  classes  B,  C,  D,  E,  H,  and  F  are  lower  to  Mont- 
gomery than  to  Atlanta.  The  first  class  rate  from  Louisville  to 
Montgomery  is  8  cents  per  100  pounds  higher  than  from  Louis- 
ville to  Mobile,  and  from  St.  Louis  to  Montgomery  the  first  class  rate 
is  31  cents  per  100  pounds  higher  than  to  Mobile.  The  local  first  class 
rate  from  Mobile  to  Montgomery  is  50  cents.  The  class  rates  from 
St.  Louis  to  Columbus,  Eufaula,  Macon,  and  Augusta  are  the  same 
and  are  5  cents  higher,  first  class,  than  to  Atlanta. 

The  first  class  rates  from  Cincinnati,  Louisville,  Cairo,  and  East 
St.  Louis,  respectively,  to  Birmingham  are  each  19  cents  lower  than 
the  first  class  rates  from  the  same  points  to  Montgomery.  The  first 
class  rate  from  Cincinnati  to  Birmingham  is  10  cents  higher  than 
from  Louisville  or  Cairo,  and  from  St.  Louis  to  Birmingham  the  first 
class  rate  is  23  cents  higher  than  from  Louisville  or  Cairo.  The  class 
rates  from  Nashville  are  the  same  to  Birmingham  and  to  Montgomery 
except  on  classes  2, 3, 4, 6,  and  6,  which  are  higher  to  Montgomery. 

The  rates  to  New  Orleans  and  Mobile  from  Cairo  are  the  Mississippi 
Valley  di£Ferentials,  16  cents  per  100  poimds  first  class  under  the 
rates  from  St.  Louis. 

Effective  February  1,  1906,  the  commodity  rates  from  Ohio  and 
Mississippi  River  crossings  to  Montgomery  and  Mobile,  Ala.,  were 
revised  on  the  basis  of  the  Mississippi  Valley  differential,  but  no 
change  was  made  in  the  then  existing  rates  to  Montgomery,  which 
were  already  lower  than  would  result  from  the  application  of  said 
basis.  Li  doing  this  Cairo  was  taken  as  the  basing  point  because 
the  Mobile  combination  from  that  point  affected  a  greater  number  of 
rates  than  from  any  other  Ohio  River  crossing.  They  used  the 
Mississippi  Valley  differential  because  the  use  of  the  Southeastern 
differential  would  have  made  the  rates  from  New  Orleans  cut  the 
Mobile  combination.  The  rates  from  Evansville,  Louisville,  and 
Cincinnati  were  made  with  the  customary  relation  to  rates  from 
Cairo,  and  it  is  stated  that  in  so  doing  numerous  rates  from  Cincin- 
nati, Louisville,  and  Eransville  to  Montgomery  were  made  lower  than 
they  would  have  been  had  the  Southeastern  differential  been  used. 

An  examination  of  the  all-rail  rates  from  the  Atlantic  seaboard 
cities  shows  that  the  first  class  rates  from  Boston,  New  York,  Phila^ 
delphia,  and  Baltimore  to  Atlanta  are  less  than  the  rates  from  said 
cities  to  Montgomery  by  3  cents  per  100  pounds.    From  said  eastern 
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cities  to  Birmingham  the  first  class  rates  are  higher  than  to  Mont- 
gomery by  6  cents  per  100  pomids  first  class.  Taking  first  class  as 
illustrative,  the  rates  from  the  Virginia  ports,  Norfolk,  Richmond,  etc., 
to  Atlanta  are  4  cents  per  100  pounds  higher  than  to  Augusta;  to 
Montgomeiy  3  cents  per  100  pounds  higher  than  to  Atlanta;  to  Bir- 
mingham 1  cent  per  100  pounds  higher  than  to  Montgomery;  to  Colum- 
bus, Ghk.,  3  cents  per  100  pounds  higher  than  to  Atlanta,  or  the  same 
as  to  Montgomeiy;  and  to  Eufaula  15  cents  per  100  pounds  higher  than 
to  Colimibus.  No  fixed  and  definite  basis  for  the  establishment  of 
rates  to  Southeastern  Territory  from  Mississippi  and  Ohio  River  cross- 
ings has  been  applied.  Apparently  a  general  basis  for  establishing 
rates  to  Southeastern  Territory  has  been  subject  to  many  variations 
and  different  applications  in  response  to  new  conditions,  competition 
of  water  and  of  new  rail  carriers,  intrastate  adjustments,  etc.  This 
territory,  with  the  Atlantic  Ocean  on  the  east,  the  Gulf  of  Mexico  on 
the  south,  the  Mississippi  River  on  the  west,  the  Ohio  River  on  the 
north,  and  pierced  by  many  navigable  rivers,  is  especially  sensitive 
to  competitive  transportation  conditions  and  a  peculiarly  difficult 
section  in  which  to  maintain  relative  adjustments.  The  rates  to 
Montgomery  bear  no  fixed  and  certain  relation  to  other  points 
whereby  a  change  in  the  rate  at  the  one  would  work  a  similar  change 
in  the  other.  Farther  east,  however,  there  is  an  adjustment  under 
which  rates  to  many  points  are  based  upon  Atlanta  and  change  with 
any  change  at  Atlanta. 

It  is  proper  to  here  note  that  on  the  records  in  other  cases  before 
this  Commission  it  appears  that  some,  at  least,  of  the  seeming  incon- 
sistencies in  the  rate  adjustment  in  the  Southeastern  Territory  result 
directly  from  an  effort  to  do  substantial  justice  to  various  distributing 
or  jobbing  cities. 

The  difference  in  first  class  rates  from  Kansas  City  and  from 
Omaha  to  Mobile  is  17  cents  per  100  pounds  in  favor  of  Kansas  City, 
while  the  difference  from  the  same  points  to  Montgomery  is  but  2 
cents  per  100  pounds  in  favor  of  Kansas  City.  These  rates  are  made 
in  combination  on  Memphis. 

The  rates  from  Chicago,  etc.,  to  New  Orleans  and  Mobile  are  made 
by  using  differentials,  20  cents  first  class,  to  the  Mississippi  River  and 
adding  thereto  the  rates  from  St.  Louis.  On  this  basis  the  rate  from 
Chicago  to  Mobile  or  Pensacola  is  Sl.lO  per  100  poimds  first  class? 
The  rates  from  Chicago  to  Montgomery  are  made  in  combination  on 
the  Ohio  River,  using  proportional  rates,  35  cents  first  class  to  the 
river,  and  98  cents  from  Cairo  to  Montgomeiy,  total  rate  SI. 33,  which 
equals  the  rate  made  by  adding  the  Southeastern  differential  of  23 
cents  per  100  poimds  to  the  Mobile  rate.  The  full  combination  on 
Mobile  would  be  SI. 60. 
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The  adjustment  of  the  rates  at  Mobile  and  Pensacola  and  at  Mon^ 
gomeiy  is  such  that  by  using  the  carload  rate  in  and  the  less-than- 
carload  rate  out,  Mobile  and  Pensacola  have  an  advantage  over 
Montgomery  in  trading  in  intermediate  distributing  territory  and 
are  able  to  reach  more  than  half  way  to  Montgomery.  But  it  is 
argued  that  this  is  the  right  of  the  GKilf  cities  because  of  their  natural 
advantage  of  location. 

By  agreement  at  the  time  of  the  oral  aigument  the  complainant 
and  defendants  prepared  a  map  indicating  the  extent  of  the  terri- 
tory reached  by  Montgomery  in  successful  competition  with  the  job- 
bing towns  of  Opelika,  Eufaula,  and  Columbus  on  business  coming 
from  Cincinnati,  Louisville,  EvansviUe,  Cairo,  and  St.  Louis,  which 
shows  that  under  the  average  of  the  class  rates  and  the  rates  on  com, 
flour,  and  special  iron  articles  Montgomery  has  the  advantage  more 
than  half  way  in  each  instance. 

Defendants  earnestly  contend  that  the  Mobile  combinations  as 
applied  to  commodity  rates  from  St.  Louis  and  the  Ohio  River 
crossings  make  just  and  reasonable  rates  and  that  they  give  to  Mont- 
gomery the  benefit  of  the  competitive  conditions  at  Mobile  as  weO  as 
the  competitive  influences  of  the  Alabama  River  between  MobOe 
and  Montgomery.  The  all-rail  class  rates  from  Mobile  to  Montgomery 
are  higher  than  the  scale  of  rates  made  by  the  Alabama  railroad 
commission  applicable  to  the  steamers  plying  between  Mobile  and 
Montgomery  and  the  question  whether  the  rail  carriers  in  establish- 
ing their  class  rates  between  these  points  gave  full  effect  to  the  comr 
petition  of  the  river  steamers  is  somewhat  important.  The  fact  that 
traffic  moves  principally  by  rail  and  is  not  attracted  to  the  river 
indicates  that  shippers  prefer  the  rail  movement  even  at  the  hi^ier 
rate. 

Complainant  prays  that  the  Commission  establish  the  same  rates 
from  the  various  points  of  origin  to  Montgomery  that  are  now  in  effect 
from  such  points  to  Birmingham.  Prior  to  the  time  that  the  Elansas 
City,  Memphis  &  Birmingham  (now  St.  Louis  &  San  Francisco)  Rail- 
road built  its  line  to  Birmingham,  Montgomery  and  Birmingham 
took  the  same  rates.  The  advent  of  that  new  line,  terminating  at 
Birmingham,  created  new  conditions  at  Birmingham  and  resulted  in 
some  new  adjustment  of  rates  at  that  point.  When  the  rates  to  Bir- 
mingham were  so  reduced  no  change  was  made  at  Montgomeiy. 
Aside  from  the  contention  that  a  lowering  of  the  rates  to  Montgomery 
to  the  Birmingham  basis  would  require  readjustment  of  the  rates  at 
all  other  points,  and  the  fact  that  the  Frisco  line  reaches  direct  from 
St.  Louis  and  E^ansas  City  and  Memphis  to  Birmingham  and  does  not 
reach  Montgomery,  there  is  the  question  of  distance,  Birmingham 
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being  95  miles  nearer  the  points  of  origin  than  Montgomery.    The 
traffic  manager  of  the  Louisville  &  Nashville  Railroad  testified: 

It  la  true  that  from  Memi^iB  to  Montgomery  and  from  Memi^iiB  to  Binnin^iim 
the  dbtance  la  leas  thim  the  diatance  from  the  Ohio  River,  but  diatance  ia  not  the 
meMure  of  the  differential,  nor  ia  diatance  the  meaaore  of  the  rate  or  the  relative  rates* 

This  is  corroborated  by  the  rate  schedules. 

It  is  stated  that  a  reduction  in  the  rates  to  Montgomery  would 
necessitate  similar  reductions  to  all  the  basing  points  in  South- 
eastern territory,  including  Birmingham^  Chattanooga,  Atlanta, 
Macon,  Augusta,  Opelika,  Columbus,  and  Eufaula,  because  the 
bases  used  in  making  rates  into  that  territory  have  fixed  the  rela- 
tion of  the  rates  to  all  of  those  points.  It  is  here  again  noted  that 
many  of  these  adjustments  have  resulted  from  former  decisions  of 
this  Commission  and  of  the  courts.  It  is  apparent  that  competition 
of  commodities  from  different  points  of  origin  or  production  mate- 
rially affects  many  of  these  rate  adjustments.  It  is  further  contended 
that  the  basis  of  relationship  was  established  many  years  ago  by 
Judge  Cooley,  acting  as  arbitrator  for  various  lines  entering  South- 
eastern territory.  It  is  not  understood  that  all  of  these  relation- 
ships of  rates  were  so  arbitrated,  and  examination  of  the  tariffs 
shows  that  the  basis  then  established  has  been  departed  from  in 
many  instances.  Some  of  the  points  then  grouped  to  take  the 
same  rates  no  longer  take  the  same  rates  and  others  that  were  then 
given  different  rates  now  take  the  same  rates. 

Sununarizing  the  facts  as  they  apply  directly  to  the  specific  com- 
plaints which  are  noted  by  number  in  the  earlier  pages  of  this  report 
it  appears : 

1.  Class  rates  from  the  various  Ohio  River  and  Mississippi  River 
crossings  to  Montgomery  are  higher  than  from  the  same  points  to 
Mobile  or  Pensacola.  We  think  that  justification  for  the  application 
of  higher  rates  to  Montgomery  than  to  Mobile  and  Pensacola  is 
shown,  and  the  only  question  is,  How  much  higher  can  those  rates 
justly  bel  It  has  been  seen  that  the  local  first  class  rate  from  Mobile 
to  Montgomery  is  50  cents  per  100  pounds,  and  it  is  seen  that  in  most 
instances  the  rates  from  the  various  river  crossings  to  Montgomery 
are  lower  than  the  Mobile  combination.  If  it  were  shown  that 
Montgomery  is  unjustly  discriminated  against  as  compared  with  any 
other  locality  similariy  conditioned  and  situated,  the  fact  that  re- 
moval of  that  discrimination  would  cause  disturbance  of  rates  at 
other  points  would  be  of  little  weight.  But  when  it  appears  that  a 
change  would,  as  admitted  by  complainant's  representative  in  this 
case,  be  followed  by  changes  at  competitive  points  which  would  re- 
store the  present  relation  of  rates,  and  where  it  is  not  shown  that  the 
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existing  rates  yield  to  the  carriers  undue  and  excessive  revenues, 
justification  for  change  is  not  found. 

2.  The  class  rates  from  Kansas  City,  Mo.,  and  Omaha,  Nebr.,  to 
Montgomeiy  are  made  in  combination  on  Memphis.  The  first  class 
rate  from  Kansas  City  to  Mobile  is  $1.15  and  to  Montgomeiy,  based 
upon  Cairo  or  upon  Memphis,  $1.74  per  100  pounds.  This  rate  to 
Montgomeiy  exceeds  the  full  combination  on  Mobile  by  9  cents. 
The  first  class  rate  from  Omaha  to  Mobile  is  $1.32  and  to  Montgomery 
$1.76  per  100  pounds.    The  Mobile  combination  would  be  $1.82. 

3.  The  rates  from  Chicago  to  Mobile  and  Pensacola  are  a  combina- 
tion of  differential  rates  to  the  Mississippi  River  plus  the  rates  from 
St.  Louis  to  Mobile  or  Pensacola.  The  rates  from  these  points  of 
origin  to  Montgomeiy  are  23  cents  first  class,  higher  than  to  MobUe 
or  Pensacola,  which  results  in  a  first  class  rate  27  cents  less  than  the 
Mobile  combination. 

4.  The  class  rates  from  Kansas  City,  Omaha,  Chicago,  and  other 
points  taking  the  same  rates  are  discussed  under  paragraphs  num- 
bered 2  and  3.  Nothing  materially  different  is  to  be  said  with  r^ard 
to  the  commodity  rates  from  these  points  of  origin. 

5.  The  rates  on  classes  4,  5  and  E  from  East  St.  Louis  to  Mont- 
gomery are  the  same  as  from  St.  Louis,  and  are,  respectively,  74,  60, 
and  52  cents  per  100  pounds.  To  Mobile  or  Pensacola  they  are,  re- 
spectively, 50, 40,  and  28  cents  per  100  pounds.  These  rates  to  Mont- 
gomery are  the  full  combinations  on  Mobile.  It  is  understood  that 
an  important  part  of  the  traffic  moving  through  East  St.  Louis  to 
Montgomery  is  embraced  in  these  classes,  but  the  propriety  of  singling 
them  out  for  special  consideration  or  action  is  not  apparent 

6.  Kates  on  woodenware,  brooms,  and  other  articles  from  St.  Louis 
and  East  St.  Louis  to  Montgomery  as  compared  with  the  same  rates 
to  Mobile  or  Pensacola  are  included  in  the  general  principle  .of  the 
adjustment  of  rates  from  St.  Louis  to  these  points.  Certain  mixtures 
are  allowed  at  Mobile  which  are  not  allowed  at  Montgomeiy.  This 
appears  to  be  so  because  the  carriers  at  Mobile  meet  the  competition 
fixed  at  New  Orleans  by  other  carriers  and  do  not  choose  or  find  it 
necessary  to  extend  it  in  fidl  to  Montgomery. 

7.  Class  rates  from  the  various  river  crossings  to  Montgomery  as 
compared  with  same  rates  to  Birmingham.  As  has  been  seen,  Bir- 
mingham is  considerably  nearer  to  each  of  the  several  river  crossings 
than  is  Montgomery,  and  is  directly  intermediate  to  Montgomery 
as  to  most,  if  not  all,  of  this  traffic.  The  rates  from  the  Mississippi 
River  crossings  to  Birmingham  are  practically  controlled  by  the  Frisco 
Lines,  which  do  not  reach  Montgomery.  It  does  not  therefore  appear 
that  the  demand  for  the  application  of  the  same  rates  from  these 
various  river  crossings  to  Birmingham  and  to  Montgomery  is  justified. 
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Obviously  there  is  competition  of  carriers  and  of  markets  and  of 
commodities  in  this  territory  as  between  the  Atlantic  seaboard  and 
the  west.  It  has  been  seen  that  via  all-rail,  and  also  via  the  Virginia 
ports,  Montgomery,  has  a  more  favorable  rate  adjustment  from  the 
Atlantic  seaboard  than  has  Birmingham. 

Many  other  questions  of  detail  in  the  rate  adjustment  were  raised 
which  it  is  not  necessary  to  especially  refer  to  in  this  general  review 
of  the  situation.  The  controlling  effect  of  water  competition  upon 
rate  adjustments  in  the  southeast  and  the  propriety  of  maintaining 
rates  to  intermediate  points  higher  than  to  terminal  and  basing 
points,  making  the  intermediate  rates  in  combination  on  such  termi- 
nal or  basing  point,  have  been  passed  upon  in  numerous  cases  by 
this  Commission  and  by  the  courts  on  appeal  from  decisions  of  the 
Commission,  and  must  be  considered  as  settled  questions.  Board  of 
Trade  of  Troy  v.  Alabama  Midland^  6  I.  C.  C.  Rep.,  1 ;  Interstate  Comr 
merce  Commission  v.  Alabama  Midland,  168  U.  S.,  144;  FvUer  E. 
OaUoway  v.  L.  <k  N.,  7  I.  C.  C.  Rep.,  431;  Interstate  Commerce  Com-- 
mission  v.  L.  <k  N.,  190  U.  S.,  273;  Raiiroad  Commission  of  Georgia  v. 
Clyde  Steamship  Co.,  5  I.  C.  C.  Rep.,  324;  Interstate  Commerce  Comr 
mission  v.  W.  <fe  A.  Ry.,  181  U.  S.,  29. 

In  Board  of  Trade  of  Troy  v.  Alabama  Midland,  supra,  the  com- 
plaint was  against  the  rate  adjustment  at  Troy  based  upon  the  rate 
to  Montgomery  plus  the  local  back  to  Troy,  and  that  adjustment  was 
upheld  by  the  court. 

In  view  of  the  facts  referred  to,  and  the  decisions  which  must 
be  accepted  as  controlling,  we  are  unable  to  find  that  the  defendants 
unjustly  discriminate  against  Montgomery  by  maintaining  lower 
rates  to  Mobile  or  Pensacola  than  to  Montgomery,  provided  no  rate 
to  Montgomery  is  higher  than  the  combination  on  Mobile.  As  has 
been  stated,  at  the  time  this  complaint  was  brought  many  of  de- 
fendants' rates  to  Montgomery  were  higher  than  the  combination 
on  Mobile.  Defendants  admitted  the  injustice  of  such  rates  and 
stated  that  all  such  would  at  once  be  corrected.  In  withdrawing 
request  for  further  postponement  of  determination  of  this  case, 
however,  complainant's  representative  states  that  there  are  still 
rates  from  Kansas  City  and  Missouri  River  territory  to  Mont- 
gomery via  Mobile  lower  than  to  Montgomery  direct.  It  is  also 
stated  that  on  account  of  certain  transit  and  reshipping  privileges 
and  practices,  Montgomery  dealers  in  grain  and  grain  products  are 
obliged,  in  order  to  get  the  lowest  rates,  to  buy  on  a  delivered-at-. 
Mobile  price  and  reship  to  Montgomery,  instead  of  being  able  to  buy 
for  delivery  at  Montgomery. 

Obviously  there  is  no  justification  for  a  rate  from  or  through  any 
of  the  Ohio  or  Mississippi  River  crossings  to  Montgomery  on  any 

17  I.  C  C  Rep. 


682  nfTEBSTATE  COHMEBOB  CO] 


IK  :i  I 


commodity  that  is  hig^r  than  the  combmatioii  on  MolHle,  and 
00  find.  And  it  makes  no  difference  whether  the  hi^ier  diarge  to 
Montgomery  than  the  combination  of  chargies  on  Mobile  is  effected 
by  specific  rates  or  by  transit  or  reship]Hng  jinwiieges  accorded  by 
the  carriers.  Our  conclusions  are  based  some^diat  upon  the  fact 
that  generally,  the  rates  to  Montgomery  are  less  than  the  oombin*- 
tion  on  Mobile,  and  nothing  that  we  have  said  is  to  be  considered 
or  understood  as  justification  for  increasing  any  rate  to  Montgomeiy 
that  is  less  than  the  combination  on  Mobile. 

No  order  will  be  entered  at  this  time.  Tlie  carriers  will  be  expected 
to  immediately  correct  any  adjustment  which  resolts  in  a  hi^iar 
charge  to  Montgomery  direct  than  the  combination  on  Mobile  and 
if  such  adjustment  is  not  immediately  arranged,  complainant  may 
bring  the  matter  to  our  attention  for  such  order  as  may  be  necessarj. 
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No.  1174. 
CORN  BELT  MEAT  PRODUCERS*  ASSOCIATION 

V. 

CHICAGO,   BURLINGTON  &   QUINCY  RAILROAD   COM- 
PANY ET  AL. 


SuhmiUed  January  7, 1910.    Decided  Fehrnary  8, 1910. 


1.  Complainant  alleges  In  its  supplemental  petition  that  defendants  hare  not 

fairlj  compiled  with  the  order  of  the  Oommission  in  the  former  report 
with  respect  to  feedlng-in-transit  privilege,  bat  since  the  filing  of  this 
petition  certain  changes  have  been  made  by  deftodants  in  their  feedlng- 
in-translt  tariffs,  which  now  remove  all  objection  of  complainant  npon 
tills  point 

2.  Certain  tariffs  of  defendants  in  other  states  provide  that  when  donble-ded[ 

cars  can  not  be  fomished  and  single-deck  cars  are  used  instead  for  the 
convenience  of  the  carrier,  two  single-deck  cars  shall  be  treated  in  com- 
puting the  rates  and  the  minimum  as  one  doublenleck  car ;  Held,  That  the 
tariffs  of  defendants  establishing  these  rates  from  Iowa  points  ought  to 
contain  the  same  provision,  with  the  limitation  that  it  shall  apply  only 
when  seasonable  notice  has  been  given  by  the  shipper  of  his  desire  to  use 
the  double-deck  car. 

8.  Certain  territorial  regroupings  and  redactions  in  cattle  rates  are  prescribed. 
The  advances  in  hog  rates  made  by  the  defendants  since  the  publication 
of  the  original  opinlcm  are  condemned  and  the  rates  then  in  effect  are 
restored. 

4.  No  order  will  be  made  in  this  case  for  sixty  days.  Unless  defendants  within 
that  time  have  filed  schedules  putting  Into  efftet  the  rates  suggested  In 
this  opinion,  the  Commission  will  take  up  the  case  again  and  proceed  to 
the  making  of  a  d^lnite  order. 

Cliford  Thame  for  complainant 

Hale  H olden  and  Oearge  H.  Oroeby  tor  Chicago,  Burlington  A 
Quincy  Railroad  Company. 

Wmiam  EUis,  F.  G.  Wright^  and  /•  O.  Lave  for  Chicago,  Mil- 
waukee &  St  Paul  Railway  Company. 

Winatan^  PaynSj  Strawn  dk  ShaWj  G.  IT.  Marhham^  and  Blaek- 
Intm  E%terline  for  Chicago  Great  Western  Railroad  Company. 

8.  A.  Lynde  and  F.  P.  Eyman  for  Chicago  &  North  Western  Rail* 
way  Company. 
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E.  B.  Peirce  for  Chicago,  Bock  IsUnd  t  Padfic  BaOwmy  Com- 
pany; Chicago,  Rock  Ishind  &  Gulf  Bailway  Company;  ChicagOi, 
liock  Island  &  Mexico  Bailway  Company;  and  St  Louis,  Kaiwm 
City  &  Colorado  Bailroad  Company. 

lilniudt  Lee^  A,  P.  Ilumbnrg^  and  TT.  E.  Keepers  for  Illinois  Cen- 
tral Railroad  Company. 

Charles  A .  Clarke j  and  Boardman  dk  Lawrence  for  Iowa  Packers, 
interveners. 

//.  W.  Byers^  Attorney-General;  W.  L.  Ealon,  Bailroad  Commis- 
nioncr  of  Iowa;  and  Oearge  Cosson  for  Board  of  Bailroad  Commis- 
aion(*rK  of  Iowa,  intervener. 

C.  IL  E,  Board/man  for  Independent  Packers,  interveners. 

SurPLEMENTAL  RePORT  OF  THE  C0MICI8SION. 

Pm)UTr,  Commissioner: 

Juno  27,  li)08,  the  Conrniission  promulgated  an  opinion  in  the 
above  ciiko  (14  I.  C.  C.  Rep.,  876),  holding  that  the  defendants  should 
accord  (ho  Hame  feeding-in-transit  privileges  in  Iowa  whidi  were 
given  in  other  states,  and  suggesting  that  rates  upon  live  stodc 
from  lown  (leHtinations  to  Chicago  should  be  readjusted  by  a  new 
arrangement  of  territorial  groups  from  which  the  varioos  rates 
applitHJ.  Tho  complainant  conceiving  that  these  suggestions  have 
not  Ix'ori  complied  with,  has  filed  a  supplemental  complaint,  whidi 
In  now  In^foro  uh  for  disposition,  and  which  raises  three  points  for 
conHidoration : 

1.  7'ho  complainant  alleges  by  its  supplem^ital  petition  that  the 
dofondantH  have  not  fairly  complied  with  the  order  of  the  Conmiis- 
Hion  with  roKpect  to  feeding-in-transit  privileges.  Since  the  filing 
of  thiH  petition  certain  changes  have  been  made  by  the  defendants 
in  their  fecding^in-transit  tariffs,  which  now  remove,  as  we  under- 
vtand  it,  all  objection  of  the  complainant  upon  this  point 

2.  The  original  complaint  alleged  that  rates  upon  sheep  from  Iowa 
pointH  to  (Chicago  were  excessive  and  asked  that  the  Commission 
establish  rates  in  double-deck  cars.  That  point  was  not  much  re- 
ferred to  in  the  testimony,  and  not  at  all  in  the  argument  before  the 
Commission,  with  the  result  that  it  was  entirely  overlooked  in 
the  former  report  The  matter  is  again  called  to  our  attention  by  the 
supplemental  complaint,  and  has  been  considered  more  fully  in  the 
later  hearings  upon  this  petition. 

Sheep  in  single-deck  cars  will  cmly  load  from  12,000  to  14,000 
pounds,  and  it  is  therefore  necessary,  if  reference  is  had  to  the  cost  of 
the  service,  to  apply  a  higher  rate  than  b  established  for  the  move- 
ment of  other  kinds  of  live  stock  which  load  more  heavily.  The  rates 
from  Iowa  are  distinctly  higher  in  case  of  sheep  than  with  hogs  or 
cattle. 
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In  doable-deck  cars  sheep  can  readily  be  loaded  to  a  minimiifn  of 
22,000  pounds,  and  when  so  handled  the  cost  of  transportation  but 
little,  if  any,  exceeds  that  of  cattle.  It  is  therefore  more  economical 
to  transport  sheep  in  double-deck  cars  whenever  the  equipment  is 
available,  and  the  complainant  insists  that  rates  shall  be  established 
for  double-deck  cars  which  do  not  exceed  the  rates  in  effect  upcm 
cattle. 

It  appears  that  all  the  defendants,  with  possibly  one  exception, 
make  rates  in  states  adjoining  Iowa  which  are  the  same  for  the  trans- 
portation of  sheep  in  double-deck  cars  and  with  the  same  minimum 
as  for  cattle.  The  Illinois  Central  suggested  that  it  had  no  facilities 
in  the  state  of  Iowa  for  the  loading  of  sheep  into  double-deck  cars; 
but  we  are  satisfied  that  it  would  impose  no  substantial  burden  upon 
that  company  to  provide  such  facilities.  The  movement  of  sheep 
from  Iowa  ix)ints  is  in  no  degree  as  extensive  as  that  of  cattle  and  of 
hogs,  but  there  appears  to  be  no  good  reason  why  less  favorable  rates 
for  the  transportation  of  this  kind  of  stock  should  apply  from  Iowa 
than  apply  from  and  in  adjoining  states.  In  our  opinion  the  present 
rates  from  points  in  Iowa  to  Chicago  for  the  transportation  of  sheep 
are  imreasonable  and  should  not  exceed,  when  the  movement  is  in 
double-deck  cars,  the  rates  applied  for  the  transportation  of  cattle, 
the  minimum  being  the  same. 

Some,  if  not  all,  of  the  tariffs  of  these  defendants  in  other  states 
provide  that  when  double-deck  cars  can  not  be  furnished  and  single- 
deck  cars  are  used  instead  for  the  convenience  of  the  carrier,  two 
single-deck  cars  shall  be  treated  in  computing  the  rate  and  the 
minimum  as  one  double-deck  car.  In  our  opinion  the  tariffs  of  the 
defendants  establishing  these  rates  from  Iowa  ought  to  contain  the 
same  provision,  with  the  limitation  that  it  shall  apply  only  when 
seasonable  notice  has  been  given  by  the  shipper  of  his  desire  to  use 
the  double-deck  car. 

3.  The  point  mainly  discussed  in  this  proceeding  was  the  terri- 
torial regrouping  as  applied  to  cattle  rates.  In  the  original  pro- 
ceeding the  complainant  had  attacked  as  unreasonable  rates  upcm 
live  stock  from  points  in  Iowa  to  Chicago,  and  in  substantiation  of 
the  claim  that  these  rates  were  excessive,  had  shown,  by  an  elaborate 
system  of  tables,  that  the  rates  in  question  exceeded  the  corresponding 
state  rates  of  Iowa,  Illinois,  Missouri,  and  Wisconsin,  and  the  inter- 
state rates  from  points  in  Missouri  and  Wisconsin  to  Chicago,  and 
from  points  in  Missouri  to  St  Louis  and  Kansas  City.  The  deduc- 
tion of  the  complainant  from  these  tables  was  that  the  cattle  rates 
from  Iowa  exceeded  these  standards  of  comparison  by  from  25  to  40 
per  cent  The  hog  rates,  while  said  to  be  higher  than  those  in 
neighboring  territory,  were  not  seriously  complained  of,  and  the 
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attentifHi  of  the  Coaunisson  was  dixeeted  muni;  to  the  ntee  upon 
cattle. 

The  aHoplainant  insisted  that  the  defendants  should  be  required 
to  myi"*^*'"  rates  from  Iowa  not  exceeding  those  with  which  com- 
parison had  been  made,  and  that  tbwefore  the  cattle  rates  should 
be  reduced  on  the  average  at  least  25  per  cent  While  the  Conunis- 
don  failed  to  find,  for  reasuts  pointed  out  in  the  opinion,  that  the 
cattle  rates  in  territory  where  the  comparisons  were  instituted  were 
as  much  lower  than  those  under  consideratioD,  as  the  complainant 
apparently  showed  by  its  tables,  still  it  did  find  that  these  rates  from 
Iowa  were  distinctly  higher  than  the  state  rates  of  Iowa,  Illinoia, 
and  Wisconsin,  and  also  higher  than  the  interstate  rates  from  Wis- 
consdn  and  Missouri  to  Chicago.  Notwith^anding  this,  in  view  of 
the  great  loss  of  revenue  which  would  result  to  the  defendants,  we 
declined  to  reduce  these  rates,  as  requested  by  the  complainant,  but 
did  express  the  opinion  that  certain  changes  should  be  made  in  the 
territorial  groups  from  which  these  rates  applied,  which  would 
amount  to  a  reduction  of  these  cattle  rates.  The  conclusion  of  the 
C<Hnmi3sion  was  stated  in  the  following  words: 

WUle,  however,  we  are  of  tlie  oplnloo  tbat  tbe  general  level  of  these  live- 
stock rates  from  Iowa  onght  not  to  be  reduced,  we  do  ttilnk  that  the  gronplns 
should  be  revised.  The  23)-cent  rate  which  applies  at  Omaha  Is  carried  for 
160  miles  east  before  tbe  process  of  grading  down  to  the  Mississippi  River 
begins.  This  Is  too  tar.  There  Is  a  strip  along  the  Missouri  River  from  00  to 
75  miles  In  width  to  which  this  23}-cent  rate  may  properly  be  applied  as  a 
blanket  rate,  but  after  that  point  Is  passed  we  think  tbe  rate  sbonld  be  grado- 
ally  reduced  toward  tbe  east.  It  Is  this  broad  group  of  2S)  cents  wbldi  brings 
np  the  average  Iowa  rate.  Under  a  proper  groaplng  tbe  dlscrlmlnatioo  In  favor 
of  Wleconsln  and  MIssoari,  whicli  these  average  rates  from  Iowa  now  show,  would 
be  considerably  diminished. 

This  manifestly  means  that,  in  the  opinion  of  the  CommisEdon, 
there  ought  to  be  no  general,  no  substantial,  reduction  in  live-stock 
rates  from  Iowa,  but  that  there  should  be  a  regrouping  of  those  rat«a 
which  would  effect  a  reduction  sufficient  to  be  reflected  in  the  average 
of  Iowa  rates  as  compared  with  those  of  other  territory. 

Upon  tbe  publication  of  this  opinion  the  defendants  did  readjust 

their  live-^ock  rates  from  Iowa  to  Chicago  by  reducing  certain  cattle 

rates  and  advancing  certain  hog  rates,  and  these  rates  are  now  in 

~    '        '         'be  denominated  "  present  rates,"    The  niunber  of  re- 

>ss  than  tbe  number  of  advances.    Statements  furnished 

ants  indicate  that  the  total  loss  of  revenue  to  all  the 

»sioned  by  these  reductions  in  cattle  rates  amotmts  to 

$4,000  annually,  and  that  losses  in  hog  rates  occa- 

Dges  amotmt  to  $1,600,  approximately.    The  attorney 

ainant  denies  the  accuracy  of  the  last  statement  and 

B  result  of  the  changes  made  in  the  hog  rates  was  not 
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a  lo68y  but  rather  a  gain,  and  it  seems  probable  that  in  this  he  is 
correct  The  figures  furnished  contain  no  statement  as  to  hogs  upon 
the  Chicago  ft  North  Western  and  the  Illinois  Central  Bailways,  and 
they  do  show  a  loss  of  $8,611  upon  the  Chicago,  Bock  Island  A 
Pacific,  which  appears  to  be  an  error.  It  seems  probable  that  the 
net  result  of  all  these  changes  has  been  a  gain  to  the  carriers. 

Several  hearings  have  been  had  upon  this  supplemental  petition, 
in  the  course  of  which  various  propositions  have  been  made  by  both 
parties,  indicating  what,  in  their  opinion,  would  be  a  fair  compliance 
with  the  suggestion  of  the  Commission  in  its  original  report  Finally 
the  Commission  itself  requested  the  defendants  to  prepare  a  map  and 
schedule  of  rates,  taking  Denison  upon  the  Nordi  Western  line  as 
the  most  easterly  station  in  the  23i-cent  group,  and  Lisbon  as  the 
most  easterly  station  in  the  19-cent  group  and  dividing  the  inter- 
vening territory,  about  225  miles  in  extent,  into  one-half -cent  groups, 
making  the  westerly  groups  somewhat  larger  than  the  easterly. 

In  compliance  with  this  suggestion  the  defendants  have  prepared 
and  presented  a  map  known  as  ^^  Eyman,  X,''  and  have  presented 
certain  schedules,  giving  the  rate  from  each  station  in  Iowa  upon 
the  lines  of  the  several  defendants. 

Upon  the  presentation  of  this  map  and  accompanying  schedules 
the  complainant  was  requested  to  state  its  objection  of  the  rates  thus 
arrived  at,  and  has  filed,  upon  its  part,  a  map  marked  ^^  Exhibit  Z,** 
together  with  certain  schedules  showing  rates  from  various  points  to 
Chicago.  Both  parties  have  been  fuUy  heard.  The  defendants  pro- 
test that  no  reduction  or  change  should  be  made  in  the  present  rates, 
while  the  complainant  insists  that  no  action  less  than  the  rates  speci- 
fied in  its  Exhibit  Z  will  meet  the  requirement  for  a  fair  regrouping 
of  the  state,  and  that  rates  so  established  would  still  be  excessive. 

The  Commission  also  required  the  defendants  to  work  out  from 
actual  transactions  a  statement  showing  the  annual  loss  of  revenue 
over  present  rates  which  would  result  by  an  application  of  the  rates 
referred  to  in  connection  with  Map  X. 

This  statement  shows  a  loss  of  $40,000,  approximately,  on  cattle. 

We  are  of  the  opinion  that,  on  the  whole,  the  rates  stated  in  con- 
nection with  Map  X  would  reasonably  satisfy  the  thought  of  the 
Commission  as  to  the  regrouping  of  these  cattle  rates,  and  that  the 
rates  specified  in  this  map  and  the  schedules  accompanying  it  are  just 
and  reasonable  rates,  to  be  applied  to  the  transportation  of  cattle 
from  the  various  stations  named  to  Chicago,  the  minimum  to  be  that 
now  in  force. 

The  railroad  commission  of  the  state  of  Iowa  has  intervened  in 
{his  proceeding  in  favor  of  the  complainant,  and  the  attorney-general 
of  that  state  was  heard  upon  the  argument  of  this  supplemental 
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petition.  After  testimony  had  been  taken,  and  while  the  case  was 
awaiting  argument,  the  railroad  commission  adopted  a  resolution  to 
the  effect  that  the  present  hog  rates  from  Iowa  to  Chicago  ought  not 
to  be  disturbed  in  this  proceeding,  and,  still  later,  that  resolution  was 
rescinded  by  that  commission. 

As  already  said,  the  rates  uix)n  hogs  are  much  lower  in  proportion 
than  those  upon  cattle.  It  seems  to  be  generally  conceded  that  hog 
rates,  owing  to  the  lighter  loading,  may  properly  exceed  those  upon 
cattle,  but  these  Iowa  rates  are  seldom  higher  and  are  sometimes 
lower,  there  being  no  uniform  relation  in  different  parts  of  the  state. 
This  may  be  due  to  the  existence  of  certain  packing  establishments  at 
different  points  in  Iowa  which  must  purchase  and  slaughter  hogs  in 
competition  with  Chicago,  usually  for  the  same  market  These  pack- 
ing interests  intervened  in  the  original  case  and  were  heard  both  ihea 
and  in  the  present  supplemental  proceeding. 

The  only  justification  offered  by  the  defendants  for  advancing 
rates  on  hogs  is  that  those  rates  were  too  low  in  comparison  with 
cattle  rates.  It  is  said  that  the  Commission  has  approved  catUe 
rates  from  Iowa,  and  therefore  hog  rates  should  be  increased. 

But  it  was  not  cattle  rates  alone  upon  which  an  opinion  was  ex- 
pressed, but  rather  the  live-stock  rates,  particularly  the  combined 
cattle  and  hog  rates.  If  these  rates  on  hogs  are  to  be  advanced  to 
correspond  with  similar  rates  in  other  territory,  then  cattle  rates 
should  be  correspondingly  reduced. 

In  view  of  the  above  facts  we  have  decided  not  to  require  a  re- 
grouping of  the  state  in  reference  to  rates  on  hogs,  as  wdl  as  those 
on  cattle,  but  to  leave  in  effect  the  original  rates.  We  are  of  the 
opinion  that  the  advances  ought  not  to  have  been  made;  that  the 
advanced  rates  are  unreasonable  and  that  future  rates  should  not 
exceed  those  in  effect  when  the  original  case  was  decided. 

While  the  rate  of  23^  cents  applies  from  most  points  in  Iowa  upon 
the  Missouri  River,  and  is  therefore  the  maximum  rate  upon  the  west, 
there  is  a  section  in  the  northwestern  portion  of  the  state  which  has 
in  the  past  taken  a  rate  of  25  cents.  That  territory  was  not  con- 
sidered by  the  Commission  in  its  former  opinion  and  was  not  men- 
tioned in  the  suggested  regroupings  made  by  the  defendants  at  the 
request  of  the  Commission.  Both  parties  have,  however,  referred 
to  these  rates,  and  it  is  highly  desirable  that  this  whole  controversy 
should  be  ended  now. 

This  part  of  the  state  is  rather  off  what  may  be  termed  the  main 
line  of  traffic.  The  distance  to  Chicago  from  this  territory  is  some- 
what greater  than  from  other  Missouri  River  points,  and  it  appears 
upon  examination  that  rates  on  grain  and  other  similar  commodities 
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• 

from  some  portions  of  the  territory  are  higher  than  from  the  Mis- 
souri Biver.  On  the  whole,  we  are  of  the  opinion  that  this  territory 
should  be  divided  into  2  groups,  taking  rates  of  24  and  24^  cents. 

In  1904  railroads  entering  Chicago  applied  to  shipments  to  the 
Union  Stock  Yards  a  terminal  charge  of  $2  per  car,  the  lawfulness 
of  which  has  since  been,  in  one  form  and  another,  continuously  in 
controversy.  The  Commission  has  several  times  held  that  all  live- 
stock rates  to  the  Union  Stock  Yards  were  excessive  to  the  amount 
of  $1  by  reason  of  the  imposition  of  this  charge,  and  ordered  the 
charge  reduced.  The  Supreme  Court  of  the  United  States  has  re- 
cently decided  that  the  Commission  should  have  acted,  not  upon  the 
terminal  charge,  but  upon  the  rate  up  to  Chicago.  In  pronouncing 
these  live-stock  rates  from  Iowa  as  fixed  by  the  Commission  reason- 
able, we  have  no  reference  to  this  terminal  charge.  It  is  evident 
that  this  applies  to  rates  from  all  portions  of  Iowa  alike  and  not 
merely  to  those  from  the  groups  which  are  recast 

No  order  will  be  made  for  sixty  days.  Unless  the  defendants 
within  that  time  have  filed  schedules  putting  into  effect  the  rates 
suggested  in  this  opinion  we  shall  take  up  the  case  again  and  proceed 
to  the  making  of  a  definite  order. 

17I.aaBep. 


540  INTEBSTATB  COMMEBCB  COMMISSION  BEPOBIS. 


No.  2282. 
SUNNYSIDE  COAL  MINING  COMPANY 

V. 

DENVER  &  RIO  GRANDE  RAILROAD  COMPANY  ET  AL. 


SubmiUed  December  20, 1909.    Decided  February  8,  1910. 


Complainant  shipped  two  carloada  of  coal  from  Strong,  Colo.,  to  Quinn  and  CotUm- 
wood,  S .  Dak. ,  over  a  route  taking  combination  rates.  There  were  open  to  the  com* 
plainant  joint  through  ratee  over  another  route  under  which  this  coal  mig}it  hxre 
moved,  which  compare  fatvorably  with  other  ratee  in  that  section,  and  which  are 
reasonable.  Instead  of  availing  itself  of  those  rates  the  complainant  saw  fit  to 
ship  this  coal  to  Rapid  City  and  thence  to  destination.  The  ^t  that  it  mig^t 
have  availed  itself  of  a  reasonable  joint  rate  is  no  reason  why  it  might  not  adopt 
the  route  selected;  nor  why  it  should  not  be  accorded  from  Rapid  City  to  desti* 
nation  a  reasonable  local  rate;  but  the  Commission  is  not  satisfied  upon  this  record 
that  the  rates  charged  were  in  this  case  tmreasonable,  althougji  they  are  abnor- 
maUyhigh  and  would  be  excessive  under  ordinary  conditions.  Complaint 
dismissed. 

C.  W,  Durbin  for  complainant. 

E.  N.  Clark  and  T.  L.  Phillips  for  Denver  &  Rio  Grande  Railroad 
Company. 

S.  A.  Lynde  for  Pierre,  Rapid  City  &  Northwestern  RaQway 
Company. 

Repobt  of  the  Commission. 

Peouty,  Commissumer: 

The  complainant  corporation  on  August  27  and  28,  1908,  shipped 
two  carloads  of  coal  from  its  mine  at  Strong,  Colo.,  located  on  the 
Denver  &  Rio  Grande  Railroad,  to  Quinn  and  Cottonwood,  S.  Dak., 
respectively. 

The  first  carload  weighed  80,300  poimds  and  complainant  paid  a 
joint  rate  from  Strong  to  Rapid  City,  S.  Dak.,  of  $4  per  ton  plus  the 
local  rate  of  $1.90  from  Rapid  City,  a  distance  of  65  miles,  to  Quiniiy 
or  a  total  charge  of  $236.89.  The  second  shipment  weighed  64,600 
pounds,  on  which  complainant  paid  the  joint  rate  of  $4  from  Strong 
to  Rapid  City,  plus  the  local  rate  of  $2.20  from  Rapid  City  to  Cotton- 
wood, a  distance  of  76  miles,  or  a  total  charge  of  $200.26.  The 
Colorado  &  Southern  has  the  use  of  the  Denver  &  Rio  Grande  tracks 

from  Strong  to  Walsenburg. 
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The  complainant  does  not  ask  for  the  establishment  of  a  joint 
through  rate  from  Strong  to  either  of  the  destinations  above  named 
via  the  route  over  which  these  shipments  moved,  but  asks  that  the 
local  rates  of  $1.90  and  $2.20  on  interstate  shipments  of  coal  from 
Rapid  City  to  the  above-named  destinations  be  reduced  to  85  cents 
and  90  cents,  respectively,  and  that  reparation  be  awarded  on  that 
basis. 

At  the  time  these  shipments  moved  there  was  and  still  is  in  effect 
from  Strong  to  Quinn  and  Cottonwood,  a  joint  rate  via  the  Colorado  & 
Southern,  Chicago  &  North  Western,  and  Pierre,  Rapid  City  &  North- 
western railways  of  $5.41  per  ton  to  the  former  point,  a  distance  of 
731  miles,  and  $5.52  to  the  latter,  a  distance  of  742  miles.  Both  ship- 
ments were,  however,  routed  by  the  complainant  via  the  Denver  & 
Rio  Orande,  Chicago,  Burlington  &  Quincy,  Missouri  River  &  North- 
western, in  care  of  the  Pierre,  Rapid  City  &  Northwestern  at  Rapid 
City,  and  charges  were  assessed  as  above  stated.  Reparation  is 
asked  on  the  car  which  moved  to  Quinn  in  the  sum  of  $42.04,  and  on 
the  car  which  moved  to  Cottonwood,  $44.99. 

The  Pierre,  Rapid  City  &  Northwestern  Railway,  which  operates 
from  Rapid  City  to  the  two  points  above  named,  applies  the  Class  D 
rate  to  coal  imder  its  South  Dakota  distance  tariff.  This  rate  is 
sanctioned  by  the  South  Dakota  commission,  and  is  applied  generally 
in  that  territory. 

The  Pierre,  Rapid  City  &  Northwestern  Railway  is  165  miles  in 
length.  In  that  distance  are  494  bridges  and  culverts  and  not  to 
exceed  1^  miles  of  straight  track.  Several  of  its  grades  exceed  1^  per 
cent.  The  maximum  haul  for  the  engines  in  use  does  not  exceed 
400  tons.  The  soil  is  of  such  nature  as  to  require  the  constant  use 
of  ballast  to  keep  the  roadbed  in  condition  to  operate  at  all.  Traffic 
is  exceedingly  light,  live  stock  being  the  principal  item,  and  the  cost 
of  operation  per  ton-mile  for  the  last  year  17.42  mills. 

There  was  open  to  the  complainant  joint  through  rates  under  which 
this  coal  might  have  moved,  which  compare  favorably  with  other 
rates  in  that  section,  and  which  are,  in  our  opinion,  reasonable. 
Instead  of  availing  itself  of  those  rates  the  complainant  saw  fit  to 
ship  this  coal  to  Rapid  City  and  thence  to  destination.  The  fact 
that  it  might  have  avaUed  itself  of  a  reasonable  joint  rate  is  no  reason 
why  it  might  not  adopt  the  route  selected;  nor  why  it  should  not  be 
accorded  from  Rapid  City  to  destination  a  reasonable  local  rate; 
but  we  are  not  satisfied  upon  this  record  that  the  rates  charged  were 
in  this  case  unreasonable,  although  they  are  abnormally  high  and 
would  be  excessive  imder  ordinary  conditions. 

The  complaint  will  be  dismissed. 

17  L  C  C  Rep. 
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No.  2901, 
GEORGE  TRITCH  HARDWARE  COMPANY 

V. 

RUTLAND  RAILROAD  COMPANY  ET  AL. 


Submiued  January  gO,  t9t0.    Decided  February  8, 1910. 


Reparation  awarded  because  of  unreasonable  rate  chaiged  from  the  Missomi  River  to 
Denver,  Colo.,  on  one  carload  of  hand  agricultural  implements  as  part  of  a  through 
shipment  from  Wallingford,  Vt. 

0.  M.  Stephen  for  complainant. 

WaUace  T,  Hughes  and  Jf.  X.  BeU  for  Chicago,  Rock  Island  & 
Pacific  Railway  Company. 

Report  of  the  Commission. 

Peoutt,  Commissumer: 

July  17,  1908,  the  complainant  received  at  Denver,  Colo.,  one  car- 
load of  hand  agricultural  implements,  weighing  24,617  pounds, 
shipped  from  Wallingford,  Yt.,  for  the  transportation  of  which  it  was 
charged  and  paid  $397.31.  These  charges  were  assessed  upon  the 
basb  of  31  cents,  minimum  24,000  pounds,  up  to  the  Mississippi 
River,  and  $1.07,  minimum  30,000  poimds,  from  the  Mississippi  River 
to  Denver. 

At  the  time  the  shipment  moved  there  was  no  joint  through  rate 
in  effect  between  Wallingford  and  Denver.  Hand  agricultural  im- 
plements in  carloads  took,  under  Official  Classification,  the  fifth  class 
rate,  which  then  was  from  Wallingford  to  the  Mississippi  River  31 
cents,  minimum  24,000  pounds.  No  question  is  made  as  to  the  cor- 
rectness of  the  charge  up  to  this  point. 

Between  the  Mississippi  River  and  Denver  the  following  rates 
were  in  effect: 

A  commodity  rate  of  27  cents,  minimum  30,000  pounds,  from  the 

Mississippi  River  to  the  Missouri  River;  a  commodity  rate  of  80  centSi 

minimum  30,000  pounds,  from  the  Missouri  River  to  Denver.    Under 

Western  Classification  hand  agricultural  implements  in  carloads  were 

third  class,  minimum  24,000  pounds,  and  the  third  class  rate  from  the 

Mississippi  River  to  the  Missouri  River  was  36  cents,  from  the 
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Missouri  River  to  Denver,  80  cents.  The  commodity  tariffs  did  not 
at  that  time  provide  that  either  the  class  rate  or  the  commodity  rate 
might  be  hscnI  according  as  one  or  the  other  might  make  the  lower 
total  charge,  but  since  January  18,  1909,  this  provision  has  been 
incorporated  and  is  now  a  part  of  the  tariffs.  Previous  to  that  time 
it  had  been  the  general  custom  of  carriers  to  allow  shippers  to  use 
whichever  rate  was  the  most  advantageous. 

The  commodity  rate  with  a  minimum  of  30,000  pounds  would  pro- 
duce a  less  charge  between  the  rivers  than  the  class  rate,  but  from  the 
Missouri  Biver  to  Denver  the  commodity  rate  and  the  class  rate  were 
the  same  although  the  minimums  were  different,  and  the  complainant 
claims  that  it  was  unjust  to  exact  under  those  circumstances  a  rate 
hi^er  than  the  class  rate.  This  the  defendant  concedes  and  has,  as 
already  stated,  modified  its  tariff  accordingly. 

We  find  that  at  the  time  of  this  shipment  the  minimum  applied  to 
it  from  the  Missouri  Biver  should  not  have  exceeded  24,000  poimds 
and  that  the  complainant  is  entitled  to  recover  as  reparation  from  the 
defendant,  the  Chicago,  Bock  Island  &  Pacific  Bailway  Company,  and 
the  Denver  &  Bio  Grande  Bailroad  Company,  who  handled  the  ship- 
ment from  the  Missouri  Biver  to  Denver,  the  difference  between  what 
the  carriers  collected  under  a  minimum  of  30,000  poimds  and  what 
they  would  have  collected  under  a  minimum  of  24,000  poimds,  or 
$43.06,  with  interest. 

As  a  justification  for  maint>aining  the  higher  minimum  and  the  same 
rate  the  defendants  state  that  the  mixture  of  different  articles  at  the 
carload  rating  under  the  higher  minimum  is  more  favorable  than 
that  allowed  by  the  classification,  but  none  of  the  additional  articles 
which  might  be  mixed  under  the  higher  minimum  were  embraced  in 
this  shipment. 
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No.  2635. 
E.  L  DU  PONT  DE  NEMOURS  POWDER  COMPANY 

V. 

PENNSYLVANIA  RAILROAD  COMPANY  ET  AL. 


SubmiiUd  December  8, 1909.    Decided  February  7, 1910. 


Complainant  is  subjected  to  undue  prejudice  and  disadvantage  in  the  tranaportatioa 
of  common  black  powder  from  Montchanin,  Del.,  through  Chadd'a  Ford  Jone> 
tion  to  points  local  to  the  Pennsylvania  Railroad  Company  in  Pennsylvania  and 
to  certain  points  in  Ohio  local  to  the  Pennsylvania  Company.  For  the  future 
the  rates  from  Montchviin  to  such  points  should  not  exceed  the  rates  contem- 
poraneously in  effect  from  Philadelphia  Rate  Basis  territory  to  the  same  points. 

WtUtam  A.  Glasgow^  jr.  j  for  oomplainant. 

Oeorge  Stuart  Patterson  for  PeDDsylvania  Railroad  Company;  Phila- 
delphia, Baltimore  &  Washington  Railroad  Company;  and  Pennsyl- 
vania  Company. 

Charles  Hedmer  for  Philadelphia  &  Reading  Railway  Company. 

Repobt  of  thb  Commission. 

Knapp,  Chairman: 

Montchanin,  Del.,  where  the  plant  now  owned  by  complainant  has 
been  located  for  the  last  hundred  years,  is  situated  between  Wilming- 
ton, Del.,  and  Chadd's  Ford  Junction,  Pa.,  8  miles  from  the  former 
and  7  miles  from  the  latter,  on  the  Wilmington  branch  of  the  Wil- 
mington &  Columbia  division  of  the  Philadelphia  &  Reading  Railway, 
which  runs  from  Wilmington  to  Reading,  Pa.,  and  was  known  as  the 
Wilmington  &  Northern  Railroad  prior  to  its  acquisition  under  lease 
by  the  Philadelphia  &  Reading. 

Complainant  is  engaged  at  Montchanin  in  the  manufacture,  among 
other  things,  of  conmion  black  powder  which  it  ships  from  that  point 
to  various  parts  of  the  United  States.  The  Philadelphia  &  Reading 
connects  at  Wilmington  and  at  Chadd's  Ford  Junction  with  the  Phil- 
adelphia, Baltimore  &  Washington  Railroad,  which  b  controlled  by 
the  Pennsylvania  Railroad  Company  through  ownership  of  a  majority 
of  its  capital  stock. 
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Complaint  is  made  that  defendants  have  refused  or  neglected  to 
voluntarily  establish  through  routes  and  joint  rates,  and  that  no 
reasonable  or  satisfactory  through  routes  exist  from  Montchanin  to 
various  points  in  Pennsylvania,  local  to  the  Pennsylvania  Railroad 
and  in  Ohio  local  to  the  Pennsylvania  Company,  the  only  rates 
applicable  on  the  traffic  being  the  local  of  the  Philadelphia  &  Reading 
to  Chadd's  Ford  Junction  and  the  local  of  the  Pennsylvania  Railroad, 
or  the  joint  rate  of  that  road  with  the  Pennsylvania  Company,  to 
points  of  destination.  It  is  also  charged  that  this  combination  is 
unjust,  unreasonable,  unjustly  discriminatory,  and  unduly  prejudicial, 
and  the  prayer  of  the  complaint  is  for  the  establishment  of  through 
routes  and  joint  rates  via  the  lines  of  defendants  to  the  points 
mentioned. 

Geographically  Montchanin  is  within  what  is  known  for  rate- 
making  purposes  as  Philadelphia  Rate  Basis  territory,  from  and  to 
which  rates  are  the  same,  and  from  which  the  rate  on  common  black 
powder  is  first  class  in  carloads,  minimum  weight  10,000  pounds,  and 
double  first  class  in  less  than  carloads.  Although  Montchanin  is 
within  this  territory  the  Philadelphia  Basis  is  not  applicable  there- 
from, the  carload  rate  being  the  first  class  rate  to  Chadd's  Ford  Junc- 
tion, the  less  than  carload  double  tirst  class,  and  the  Philadelphia 
Basis  beyond.  In  this  respect  the  situation  of  Montchanin  is  unique; 
it  is  within  the  common-point  territory,  but  is  not  accorded  the  common- 
point  rate.  There  are  in  effect  joint  class  rates  from  stations,  includ- 
ing Montchanin,  on  the  Philadelphia  &  Reading  to  stations  on  the 
Pennsylvania  Railroad  east  of  Chadd's  Ford  Junction  and  Wilming- 
ton to  and  including  Philadelphia.  There  are  also  in  effect  joint  class 
rates  from  Philadelphia  Rate  Basis  territory  and  from  Montchanin  to 
western,  northwestern,  and  southwestern  points,  which  include  some 
stations  in  Ohio  local  to  the  Pennsylvania  Comj>any. 

The  inl>ound  material  for  the  manufacture  of  black  powder  at  Mont- 
chanin is  delivered  to  complainant  by  the  Philadelphia  &  Reading 
Railway.  Besides  its  Montchanin  plant,  however,  complainant  has  40 
or  more  mills  located  in  various  jmrts  of  the  United  States,  several  of 
which  are  local  to  the  line  of  the  Pennsylvania  Itailroad  and  to  which 
that  road  transports  the  inbound  material.  The  transportation  of 
black  [>owder  is  extremely  hazardous,  and  when  there  is  no  inbound 
haul  of  material  for  its  manufacture  the  defendants  claim  that  it  is  not 
desirable  traffic. 

Complainant  has  nine  competitors  located  at  various  points  in  Penn- 
sylvan^  from  which  the  Philadelphia  Basis  applies.  Among  com- 
plainant's plants  are  those  at  Ferndale,  Krebs,  Wapwallopin,  Peck- 
ville,  Penobscot,  Moosic,  and  Laurel  Run,  Pa.,  from  which  the  Phila- 
delphia Basis  applies,  and  one  at  Fairchance,  Pa.,  from  which  a  lower 
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rate  is  applicable  to  western  Pennsylvania  and  Ohio  points.    The  pres- 
ent rates  from  Montchanin  have  been  in  effect  for  some  twenty  years. 

The  position  of  defendants  is  that  a  reduction  of  these  rates  is  not 
justified  in  view  of  the  fact  that  they  have  not  been  shown  to  be  unrea- 
sonable per  se  and  have  been  maintained  for  a  score  of  years,  during 
which  time  the  plant  of  complainant  has  steadily  developed;  that  the 
volume  of  traffic  in  common  black  powder  is  light  and  the  carload 
minimum  low;  that  this  explosive  is  the  most  dangerous  which  car- 
riers undertake  to  transport,  and  that  as  compared  with  ordinary 
traffic  additional  switching  and  labor  are  necessary;  that  complainant 
has  mills  on  the  Pennsylvania  Railroad  from  which  rates  as  low  as  or 
lower  than  the  Philadelphia  Basis  are  in  effect;  that  it  has  no  compet- 
itor near  Montchanin  from  whose  plant  the  Philadelphia  Basis  is  appli- 
cable, and,  generally,  that  there  is  no  commercial  necessity  for  lower 
rates  from  Montchanin,  particularly  in  view  of  the  fact  that  the 
defendant,  the  Pennsylvania  Railroad,  does  not  participate  in  the 
transportation  of  the  inbound  material. 

All  this  may  be  admitted  without  meeting  the  contention  upon 
which  this  complaint  is  based,  viz,  that  the  higher  rates  imposed  from 
Montchanin  constitute  an  unjust  discrimination  against  the  shipper  of 
{X)wder  from  that  point.  It  is  true  that  none  of  the  competing  plants 
is  in  close  proximity  to  Montchanin,  but  a  number  of  them  are  located 
within  the  Philadelphia  Rate  Basis  territory  and  get  the  benefit  of  the 
lower  rates  which  apply  from  points  in  that  territory  other  than  Mont- 
chanin. Apparently,  as  against  these  plants,  complainant  is  handi- 
capped in  reaching  the  territory  in  question  to  the  extent  of  the  local 
rates  from  Montchanin  to  Chadd's  Ford  Junction,  and  we  are  of  opin- 
ion that  this  discrimination  has  not  been  justified.  The  defendant 
roads  have  physical  connection  and  interchange  traffic  at  Chadd's  Ford 
Junction.  Complainant's  ix)wder  moves  through  this  junction  with- 
out transfer  or  rebilling  in  the  cars  in  which  it  is  loaded  at  Mont- 
chanin. If  we  correctly  apprehend  the  facta  disclosed  in  this  case, 
the  principal  if  not  sole  objection  to  giving  Montchanin  the  Philadel- 
phia rate  is  the  fact  that  the  Pennyslvania  Railroad,  which  appears 
not  to  participate  in  the  haul  of  inbound  material  to  the  Montchanin 
plant,  regards  the  outbound  shipments  of  manufactured  product  as 
undesirable  traffic  which  it  ought  not  therefore  to  be  required  to  carry 
from  the  junction  point  where  it  is  received  at  anything  less  than  the 
full  Philadelphia  rate.  In  short,  it  objects  to  such  reduction  in  its 
present  revenue  as  would  result  from  a  division  of  the  Philadelphia 
rate  with  the  initial  carrier.  We  are  not  prepared  to  sustain  this  ob- 
jection. Montchanin's  location,  approximately  half  way  between  Wil- 
mington and  Chadd's  Ford  Junction,  from  both  of  which  points  the 

hiladelphia  Basis  applies,  its  situation  within  the  territory  from 
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which  a  common  rate  has  long  been  applicable,  and  the  general  simi- 
larity of  transportation  conditions  at  Montchanin  as  compared  with 
other  points  in  Philadelphia  territory,  including  those  where  powder 
shipments  originate^  constrain  us  to  hold  that  Montchanin  is  entitled 
to  the  Philadelphia  Basis,  and  that  the  higher  rate  from  that  point  is 
an  unjust  discrimination  against  complainant.  Beyond  referring  to 
what  was  said  in  Cardiff  Coal  Co.  v.  C,  J/,  cfe  St.  1\  Ry,  Co,^  13 
I.  C.  C.  Rep.,  466,  where  the  general  subject  is  fully  discussed,  it 
seems  unnecessary  to  enlarge  upon  the  reasons  for  the  conclusion 
reached  in  this  case. 

Upon  all  the  facts  and  circumstances  disclosed  we  are  of  the  opinion 
that  complainant  is  subjected  to  undue  prejudice  and  disadvantage  in 
the  transportation  of  common  black  powder  from  Montchanin  through 
Chadd's  Ford  Junction  to  points  local  to  the  Pennsylvania  Railroad 
Company  in  Pennsylvania,  and  to  certain  points  in  Ohio  lot*al  to 
the  Pennsylvania  Company;  and  that  for  the  future  the  rates  from 
Montchanin  to  such  points  should  not  exceed  the  rates  contempora- 
neously in  effect  from  Philadelphia  Rate  Basis  territory  to  the  same 
points. 

No  order  will  be  entered  at  this-time  for  the  reason  that  many  errors 
are  apparent  in  the  list,  furnished  by  complainant,  of  points  local  to 
the  Pennsylvania  Railroad  in  Pennsylvania,  and  the  Ohio  points  in 
question  were  not  specified.  The  case  will  be  held  open  for  thirty 
days,  during  which  time  the  defendants  will  be  expected  to  publish 
rates  in  accordance  with  the  conclusion  above  stated*  If  action  to  that 
end  is  not  taken  within  the  time  mentioned,  the  case  will  be  assigned 
for  the  submission  of  such  further  testimony  as  will  enable  the  Com- 
mission to  enter  a  specific  order  in  conformity  with  this  report. 
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Nos.  2287,  2337,  2395,  2655,  2656,  and  2694. 
LARROWE  MILLING  COMPANY 

V, 

CHICAGO  &  NORTH  WESTERN  RAILWAY  COMPANY 

ET  AL. 


Submitted  November  19,  1909.    Decided  Febrvary  7,  1910. 


1.  Reparation  awarded  on  certain  shipments  of  sagar-beet  pulp  from  Janes- 

ville,  Wis.,  to  various  destinations  in  the  states  of  New  York  and 
Pennsylvania  on  the  authority  of  Larrotoe  Milling  Co.  v.  C.  d  N.  W.  Ry. 
Co.     17  I.  C.  C.  Rep.,  443. 

2.  As  beet  pulp  is  the  residue  or  by-product  of  the  proce^  of  extracting  sugar 

from  beets,  the  restriction  of  a  rate  to  the  transportation  of  beet  pulp 
when  Intended  *'  for  the  manufacture  of  sugar  '*  is  irrelevant  and  mere 
surplusage,  and  is  therefore  held  to  be  unreasonable  l>ecause  misleading. 

Charles  Staff  for  complainant. 

S.  A,  Lynde  for  Chicago  &  North  Western  Railway  Company. 

Charles  B.  Fernald  for  Pennsylvania  Railroad  Company,  Pennsyl- 
\  ania  Company,  and  Philadelphia,  Baltimore  &  Washington  Rail- 
lortd  Company. 

Charles  Ileehner  for  Philadelphia  &  Reading  Railway  Company. 

//.  C.  Martin  for  Grand  Trunk  Western  Railway  Company,  and 
(Irand  Trunk  Railway  Company  of  Canada. 

Charles  McPherson^  John  C.  Bills^  and  Howard  Streeter  for  Pere 
Marquette  Railroad  Company. 

E,  C.  Clifton  for  I^high  Valley  Railroad  Company. 

John  J.  Beattie  for  Lehigh  &  Hudson  River  Railway  Company. 

H.  A,  Taylor  and  //.  Murray  Andrews  for  Erie  Railroad  Company. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

These  six  petitions  were  filed  by  the  same  complainant,  and  all  re- 
late to  shipments  of  sugar-beet  pulp  from  Janesville,  in  the  state  of 
Wisconsin,  to  eastern  destinations.  The  situation  which  they  pre- 
sent involves  the  question  of  the  applicability  of  a  combination  of 
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rates  on  Waukesha,  a  point  on  the  indirect  line  of  the  Chicago  & 
North  Western  Railway  to  Chicago,  whereas  the  shipments  in  some 
of  the-  cases  moved  to  the  latter  point,  as  appears  from  the  records 
herein,  over  the  direct  and  shorter  line  of  that  carrier.  Similar  ship- 
ments were  made  in  the  case  of  Larrowe  Milling  Co.  v.  C.  <6  N.  W,  Ry. 
Co,^  ante^  p.  443,  and  the  views  there  expressed  by  the  Commission 
must  necessarily  control  our  action  on  these  records.  As  in  that  case 
we  also  here  hold  that  the  rates  properly  applicable  were  the  com- 
binations made  up  of  the  proportional  rate  of  3  cents  to  Waukesha 
and  the  grain-products  rate  from  that  point  to  the  respective  desti- 
nations. A  mere  statement  of  the  facts  with  respect  to  the  different 
shipments  is  all  that  will  be  necessary  therefore  to  enable  us  to  dis- 
pose of  the  complaints : 

Complaint  No.  2287  embraces  a  shipment  weighing  34,364  pounds, 
which,  on  January  16,  1906,  was  forwarded  to  Doylestown,  in  the 
state  of  Pennsylvania.  Charges  were  collected  in  the  amount  of 
$99.96,  being  at  a  combination  rate  of  29.09  cents  per  100  pounds. 
We  find  that  the  combination  lawfully  applicable  was  made  up  of 
the  3-cent  rate  to  Waukesha  and  a  rate  of  15  J  cents  beyond,  thus 
entitling  the  complainant  to  a  refund  in  the  sum  of  $36.39. 

In  the  second  of  the  above-entitled  cases  the  shipment  moved  on 
December,  15,  1905,  to  Cortland,  in  the  state  of  New  York.  A  com- 
bination rate  of  26.09  cents  per  100  pounds  was  assessed  on  a  weight 
of  30,300  pounds,  collection  being  made  in  the  amount  of  $79.05.  We 
find  that  the  correct  basis  was  the  combination  on  Waukesha  of  17J 
cents,  and  that  the  complainant  therefore  has  been  overcharged  to 
the  extent  of  $26.03. 

In  complaint  No.  2()5r)  the  shipment  weighed  30,250  pounds  and 
moved  to  Mendenhall,  in  the  state  of  Pennsylvania,  on  December 
31,  1905.  Charges  were  collected  at  destination  in  the  sum  of  $88, 
being  at  a  combination  rate  of  29.09  cents  per  100  pounds.  With 
respect  to  this  shipment  we  also  find  that  the  proper  rate  to  have 
applied  was  the  combination  of  18J  cents  based  on  Waukesha,  and 
therefore  a  refund  of  $32.04  should  be  made  to  the  complainant. 

Except  as  to  one  of  the  shipments  involved  in  docket  No.  2694, 
the  three  remaining  complaints  differ  from  the  leading  case  and 
those  just  considere<l  in  that  the  various  shipments  moved  during 
tlio  effectiveness  of  a  rule  published  by  the  Chicago  &  North  Western 
line  which  rotricted  the  application  of  the  proportional  rate  of  3 
cents  to  Waukesha  to  ^'bet^t  pulp,  C.  L.  (for  the  manufacture  of 
sugar),"  etc.  The  principal  defendant  offers  no  explanation  of  this 
restriction  beyond  the  statement  of  its  general  attorney  that  it  must 
have  been  incorporated  in  the  tariff  through  error.  It  is  stated 
by  the  complainant  and  admitted  by  that  defendant  that  sugar-beet 
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pulp,  as  a  merchantable  commodity,  is  simply  a  by-product  resultiii^ 
from  the  manufacture  of  sugar  from  beets,  and  therefore  the  restric- 
tion in  question  is  meaningless  and  without  force.  The  Qiicago  & 
North  Western  was  evidently  in  error  in  publishing  the  rule,  and 
that  the  restriction  was  regarded  as  having  no  influence  upon  the 
rate  is  shown  by  the  fact  that  in  one  of  these  cases  it  appears  that 
the  3-cent  proportional  rate  was  charged  and  collected.  In  view  of 
the  nature  of  the  commodity  the  restriction  of  the  rate  to  the  trans- 
portation of  beet  pulp  when  intended  ^^  for  the  manufacture  of  sugar  ^ 
would,  if  strictly  applied,  amoimt  virtually  to  a  cancellation  of  the 
rate  altogether,  for  as  above  explained  beet  pulp  is  what  is  left  after 
the  sugar  has  been  extracted  from  the  beets.  We  therefore  hold  that 
the  restriction  was  irrelevant  and  mere  surplusage  and  unreasonable 
because  misleading;  and  we  are  fcMrtified  in  this  view  by  the  &ct 
that  the  tariff  has  since  been  amended  so  as  to  eliminate  the  restriction. 

In  docket  No.  2395  is  involved  a  shipment  weighing  48,400  pounds, 
forwarded  to  Warwick,  in  the  state  of  New  Yoit,  on  March  19, 
1906.  Charges  seem  to  have  been  collected  on  the  basis  of  the  pro- 
portional rate  of  3  cents  to  Waukesha  and  the  class  rate  of  25  cents 
beyond.  We  find  that  the  proper  rate  to  have  applied  for  the  haul 
east  of  Waukesha  was,  imder  the  published  tariffs,  the  grain  prod- 
ucts rate  of  17^  cents.  The  complainant  is  therefore  entitled  to  a 
refund  of  $36.30. 

The  shipment  covered  by  docket  No.  2656  moved  on  March  23, 
1906,  to  Eltonburg,  in  the  state  of  Pennsylvania.  It  weighed  30,250 
pounds,  and  the  charges  thereon  were  prepaid  at  a  rate  of  28.8  cents 
per  100  pounds.  The  combination  on  Waukesha  yielded  a  through 
rate  of  17^  cents,  and  on  this  basis  the  complainant  is  entitled  to  a 
refund  in  the  amount  of  $34.18. 

Complaint  No.  2694  embraces  three  carloads  of  beet  pulp  shipped 
(HI  February  23,  26,  and  January  2,  1906,  to  Bird-in-Hand,  Mount- 
ville,  and  Windber,  respectively,  all  in  the  state  of  Pennsylvania. 
On  the  shipment  to  Bird-in-Hand,  weighing  35,332  pounds,  there 
was  collected  $69.61,  equivalent  to  a  rate  of  19.73  cents  per  100 
pounds;  on  the  shipment  to  Mountville  $59.60  was  collected,  based 
on  a  rate  of  19.7  cents  and  a  weight  of  30,250  pounds;  and  on  the 
shipment  to  Windber  the  carriers  collected  $66.78,  being  at  the  rate 
of  18.9  cents  on  35,332  pounds.  We  find  that  the  correct  combina- 
tions to  have  applied  were  18^,  18^,  and  17^  cents  per  100  pounds, 
respectively,  and  that  the  complainant  is  entitled  to  refunds  on  the 
respective  shipments  in  the  amounts  of  $4.25,  $3.64,  and  $4.95. 

As  to  scune  of  these  shipments  we  have  been  unable  to  ascertain 
definitely  on  just  what  basis  the  combinations  charged  were  made  up, 
and  therefore  if  there  exist  any  undercharges  or  overcharges  the 
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defendants  should,  in  complying  with  our  order,  participate  in  the 
refunds  according  to  the  divisions  to  which  each  is  lawfully  entitled. 

It  may  be  well  to  state  that  although  these  complaints  were  not 
filed  formally  with  the  Ommission  until  1909,  they  were  presented 
to  the  C!onmiission  by  the  complainant  on  January  7  and  9,  1908, 
within  the  two-year  period  from  the  date  of  the  payment  of  the 
freight  charges. 

An  order  will  be  entered  directing  payment,  with  interest,  of  the 
amounts  herein  foimd  to  be  due  the  complainant  As  the  record 
in  case  No.  2656  indicates  that  the  Pere  Marquette  Railroad  Company 
did  not  participate  in  the  movement,  that  oMnplaint  will  be  dis- 
missed with  respect  to  that  defendant. 
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No.  1168. 

FLORIDA  FRUIT  &  VEGETABLE  SHIPPERS'  PROTECTIVE 

ASSOCLA.TION 

V. 

ATLANTIC  COAST  LINE  RAILROAD  COMPANY  ET  AL. 


No.  2566. 
SAME 

V. 

ALABAMA  &  VICKSBURG  RAILWAY  COMPANY  ET  AL. 


Submitted  February  4»  1910.    Decided  February  8,  1910. 


1.  Complainant's  allegationB  in  case  No.  2566  do  not  properly  notify  defendants  of  the 

things  complained  of,  and  the  Commission  can  not  properly  und^take  to 
establish  rates  to  the  territory  not  embraced  in  case  No.  1168.  In  some  way 
the  rates  to  be  dealt  with  by  the  Commission  must  be  definitely  specified  in 
the  complaint.    The  thing  found  fault  with  should  definitely  appear. 

2.  The  present  proportional  rates  from  Florida  base  points  upon  citrus  fruits  to  terri- 

tory north  of  the  Ohio  River,  west  of  the  Buffalo-Pittsburg  line,  and  east  ol 
the  Missouri  River  are  unreasonable,  and  should  not  exceed  the  rates  named 
in  the  report. 

3.  The  present  carload  rates  from  Florida  base  points  upon  vegetables  to  Baltimore, 

Philadelphia,  New  York,  and  Boston  are  unreasonable,  and  should  not  exceed 
the  rates  named  in  the  report. 

4.  While  the  Commission  takes  into  account  competitive  conditions  in  passing  upon 

the  reasonableness  of  rate  adjustments,  it  does  not  feel  that,  in  the  present  in* 
stance,  it  can  properly  require  defendants  to  maintain  rates  from  Florida  base 
points  to  Ohio  River  crossings  upon  vegetables  of  less  than  30  cents  per  crate, 
and  the  Commission  can  not  therefore  condemn  the  advances.  Carriers  may 
sometimes  do,  as  a  matter  of  policy,  what  this  Commission  would  not  require. 

5.  Maximum  rates  for  the  transportation  of  pineapples  and  citrus  fruits  from  points  of 

production  upon  the  Florida  East  Coast  Railway  to  Jacksonville  when  destined 
for  points  beyond,  in  carload  and  less-than-carload  quantities,  prescribed. 

6.  Local  rates  from  Florida  baj«e  points  may  properly  exceed  the  proportional  rates 

Ci^tablished  by  2  cents  per  crate  in  case  of  vegetables,  3  cents  per  box  in  case 
of  citrus  fruits  and  pineapples,  and  4  cents  per  100  pounds  where  the  rate  is 
named  in  that  manner. 

7.  Mixture  of  fruits  and  vegetables  from  Florida  points  should  be  allowed  in  carloads, 

but  the  rate  and  minimum  should  be  that  of  the  article  which  takes  the  highest 
rate.  This  gives  to  the  carrier  the  earnings  which  it  should  make  upon  an  entire 
carload  of  that  commodity,  and  permits  the  vegetables  to  be  handled  in  the 
mo6t  economical  manner. 
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8.  Complaint  in  case  No.  2566  makes  no  reference  whatever  to  the  subject  of  refrigera- 
tion; the  Commission  disposed  of  that  question  upon  the  complaint  in  case 
No.  1168,  and  complainant  gave  no  notice  of  its  intention  to  request  the  Com- 
mission to  proceed  further  with  that  matter  in  that  case.  WTien  the  complain- 
ant upon  the  hearing  Endeavored  to  go  into  this  subject  of  refrigeration  charges, 
defendants  objected  on  the  ground  of  lack  of  notice  and  unpreparedness;  IhU^ 
That  the  contention  of  defendants  is  sustained. 

William  A,  Glasgow,  jr,,  Charles  D.  Drayton^  and  A,  A.  Boggs  for 
complainant. 

S.  F.  Andrews,  F.  C,  DiUard,  F.  D.  Chase,  E,  G.  Buclland,  Ed. 
Baxter,  W.  A,  ParJcer,  G,  J.  Brister,  M.  F.  Watts  and  A.  St,  Clair 
Abrams  for  defendants. 

Report  of  the  Commission. 

Prouty,  Commissioner: 

The  Commission  by  its  report  of  June  25,  1908,  in  No.  1168 
(14  I.  C.  C.  Rep.,  476),  considered  at  considerable  length  rates  upon 
fruits  and  vegetables  from  producing  points  in  Florida  to  eastern 
destinations  north  of  the  Potomac  and  Ohio  rivers  and  east  of  the 
Missouri  River.  By  that  decision  rates  were  established  on  citrus 
fruits  and  pineapples  to  eastern  destinations  north  of  the  Potomac 
and  east  of  the  BuflFalo-Pittsburg  line,  and  existing  rates  to  the 
Ohio  River  were  approved.  The  Commission  stated  that  in  its 
opinion  rates  to  points  north  of  the  Ohio  and  east  of  the  Missouri 
rivers  were  excessive,  but  since  the  proper  carriers  were  not  before 
it  no  attempt  was  made  to  establish  these  rates  at  that  time. 

Existing  carload  rates  on  vegetables  to  the  Ohio  River  were  ap- 
proved as  were  also  existing  any-quantity  rates  to  eastern  points 
north  of  the  Potomac.  The  rail-and-water  rate  from  points  of  pro- 
duction to  North  Atlantic  ports  was  reduced  in  case  of  vegetables, 
and  it  was  suggested  that  carload  rates  should  be  established  to 
eastern  territory. 

The  carriers  complied  with  the  order  of  the  Commission  in  so  far 
as  rates  were  definitely  fixed,  but  did  not  for  the  time  being  accept 
the  suggestions  which  were  made.  No.  2566  has  been  brought  for 
the  purpose  of  obtaining  the  benefit  of  those  suggestions  and  also 
asks  the  establishment  of  rates  on  fruits  and  vegetables  from  Florida 
base  points  to  those  portions  of  the  Ignited  States  not  embraced  in 
tli(*  pn'vious  proceeding.  The  first  matter  for  consideration  is 
whether  upon  this  record  we  can  deal  with  that  territory  not  covered 
by  the  original  complaint. 

The  complainant  names  as  defendants  200  railroads,  being  the 
principal  Unes  operating  in  all  parts  of  the  United  States  and  Canada. 
The  second  paragraph  in  the  complaint  alleges  that  the  defendants 
are  engaged  in  interstate  transportation  between  points  in  the  state 
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of  Florida  and  points  in  the  states  of  New  York,  New  Jersey,  Dela^ 
ware,  Pennsylvania,  Massachusetts,  Connecticut,  Rhode  Island, 
Maine,  New  Hampshire,  Vermont,  Ohio,  Indiana,  Illinois,  Michigan, 
Wisconsin,  Minnesota,  Iowa,  Missouri,  Kansas,  Oklahoma,  Nebraska, 
Texas,  Maryland,  Virginia,  West  Virginia,  Tennessee,  Mississippi, 
Kentucky,  Alabama,  Louisiana,  Arkansas,  Geoigia,  North  and  South 
Carolina,  Colorado,  Washington,  Oregon,  and  the  District  of  Colum- 
bia, and  Dominion  of  Canada.  The  third  paragraph  states  that  the 
various  fruits  and  vegetables  grown  in  Florida  are  shipped  to  the 
states  named  in  Paragraph  II,  where  they  come  into  competition 
with  similar  fruits  and  vegetables  grown  in  California,  Mississippi, 
Alabama,  Texas,  Georgia,  North  and  South  Carolina,  and  other 
states,  and  Cuba,  Porto  Rico,  Jamaica,  and  other  countries;  that  the 
rates  charged  from  Florida  are  unreasonable  and  unjust  as  compared 
with  rates  from  these  different  sources  of  supply.  Reading  the  whole 
complaint  it  may  be  fairly  said  that  it  contains  an  allegation  that  the 
rates  of  the  defendants  from  Florida  are  not  only  relatively  but  abso- 
lutely unreasonable  to  different  parts  of  the  United  States.  Para- 
graphs V,  VI,  and  VII  contain  a  statement  of  the  rates  to  certain- 
named  points,  some  50  or  60  in  niunber,  situated  in  different  parts  of 
the  United  States.  There  is  no  allegation  in  these  paragraphs  that 
the  rates  named  are  unreasonable,  but  the  whole  compUunt  taken 
together  may  perhaps  amount  to  such  an  allegation. 

Paragraph  IV  refers  to  rates  on  citrus  fruits  and  pineapples  to 
points  north  of  the  Ohio  River,  Paragraph  VII  refers  to  carioad 
rates  to  eastern  destinations  north  of  the  Potomac,  Paragraph  Vill 
to  the  mixing  of  fruits  and  v^etables,  and  Paragraph  IX  to  the 
local  rates  from  base  points  as  compared  with  the  proportional  rates. 

No.  1168  was  retained  for  further  proceedings  and  was  set  down 
for  hearing  at  the  same  time  with  No.  2566.  Upon  the  hearing  it 
was  agreed  that  the  previous  record  in  No.  1168  should  be  treated 
as  a  part  of  the  record  in  No.  2566. 

The  defendants  contend  that  upon  the  allegations  in  the  complaint 
and  the  proofs  given  in  evidence  the  Conmiission  can  not  properly 
undertake  to  establish  rates  to  the  territory  not  embraced  in  No. 
1168,  and  this  contention  is  sustained.  We  do  not  hold  that  a  com- 
plainant may  not  put  in  issue  an  entire  schedule  of  rates,  nor  that 
rates  upon  a  single  commodity  from  a  given  point  of  origin  to  all 
parts  of  the  United  States  may  not  be  embraced  in  a  single  com- 
plaint. But  in  some  way  the  rates  to  be  dealt  with  by  the  Com- 
mission must  be  definitely  specified  in  the  complaint.  The  thing 
found  fault  with  should  definitely  appear.  It  is  not  enou^  for  these 
complainants  to  say:  We  ship  fruits  and  vegetables  to  all  parts  of 
the  United  States  and  Canada;  at  various  points  we  come  into  compe- 
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tition  with  similar  fruits  and  vegetables  raised  in  various  localities  in 
other  states  and  countries;  our  rates  are  unreasonable  and  discrimi- 
native, and  we  ask  that  they  may  be  readjusted.  Such  an  allegation 
does  not  properly  notify  the  defendants  of  the  thing  complained  of; 
nor  can  this  Comnussion  intelligently  examine  the  ratc^  in  issue. 
The  present  record  contains  nothing  of  importance  in  addition  to  the 
evidence  originally  given  in  No.  1168,  except  certain  tables  of  rates, 
and  while  the  Commission  may  have  an  impression  as  to  the  rates 
from  Florida  base  points  to  various  markets  of  consumption  in  the 
new  territory  involved  in  No.  2566,  we  have  no  jurisdiction  to  estab- 
lish such  rates  and  shall  express  no  opinion  whatever  in  reference  to 
them. 

Limiting  the  territory  to  which  consideration  may  be  given  to  that 
north  of  the  Potomac  and  Ohio  and  east  of  the  Mississippi  and  the 
Missouri,  the  following  questions  are  presented : 

I.  What  rates  shall  be  established  on  citrus  fruits  and  pineapples 
to  territory  north  of  the  Ohio  River,  west  of  the  Buffalo-Pittsburg  Une, 
and  east  of  the  Missouri  River  ? 

II.  What  carload  rate  shall  be  established  upon  v^etables  from 
Florida  base  points  to  points  north  of  the  Potomac  and  east  of  Buffalo 
and  Pittsburg? 

III.  Shall  advances  in  v^etable  rates  from  base  points  to  the  Ohio 
River  be  approved  ? 

rV.  In  the  original  opinion  the  Commission  held  that  rates  upon  cit- 
rus fruits  and  pineapples  should  be  the  same.  It  further  held  that 
rates  from  points  of  production  upon  the  Florida  East  Coast  Railway 
to  Jacksonville,  when  for  beyond,  were  reasonable.  By  its  order  of 
January  12,  1910,  opening  No.  1168  for  further  consideration,  the 
reasonableness  of  these  rates  is  before  us  for  consideration.  The 
occasion  for  that  order  was  the  earnest  claim  upon  the  part  of  the 
pineapple  industry  along  the  Florida  East  Coast  that  it  could  not 
exist  under  the  present  conditions.  We  have,  therefore,  the  general 
situation  as  to  rates  on  pineapples. 

v.  What  shall  be  the  local  rate  from  Florida  base  points  as  compared 
with  the  proportional  rate? 

VI.  What  rule  shall  be  established  as  to  mixing  fruits  and  vegetables 
in  carloads? 

YII.  Shall  any  change  be  made  in  the  present  rates  for  refrigeration  t 


In  the  former  case  the  Commission  considered  the  reasonableness 
of  rates  on  citrus  fruits  and  pineapples  from  base  points  to  destina- 
tions north  of  the  Ohio  River  and  east  of  the  Missouri,  reaching  the 
conclusion  upon  that  record  that  those  rates  should  be  reduced. 
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Since  the  carriers  operating  north  of  the  Ohio  were  not  piuties  to 
that  proceeding  no  final  conclusion  was  reached  and  no  order  iras 
made.  In  No.  2566,  these  roads  are  made  parties  and  have  been 
heard.  Nothing  offered  by  them  changes  the  conclusion  reached 
upon  the  former  record.  It  was  there  held  that  carload  rates  from 
base  points  to  the  Ohio  River  might  properly  be  the  same  as  those 
to  New  York,  the  distance  being  substantially  the  same.  There  is 
no  apparent  reason  why  rates  to  points  north  of  the  Ohio  River 
should  much  differ,  distance  considered,  from  those  to  various  eastern 
destinations  north  of  the  Potomac. 

We  are  of  the  opinion  that  the  proportional  rates  from  Florida 
base  points  upon  citrus  fruits  and  pineapples  to  the  points  named 
below,  stated  in  the  column  headed  "Present  rates,"  are  unreason- 
able, and  that  those  rates,  in  cents  per  box,  in  carloads,  minimnm 
300  boxes,  ought  not  to  exceed  the  rates  named  in  the  column 
marked  "Future  rates.'' 


Point.  Prwart      Fatm 


Otnit.        Omit. 

Chlrqpo ».«  53 

In'll  iriafM)IJa S6. 0  S"* 

(]»-.»Und 5&8  5.» 

Milwitjkee «.0  £5 

Bt   \M>t\n M.0  50 

CohiJXiifUf SA.0  Sf^ 

Mlnnr-^iixiiis 77.6  €6 

Ht.  I'lul 77.6  66 

KanH:ui(  \ty,Mo 7L6  €2 

Onj.ih.i 79.6  96 

CedarKaj/Wa     TLB  © 

The  present  rates  above  condemned  are  joint  rates  published  by 
the  initial  lines  and  concurred  in  by  their  connections* 

The  above  destinations  are  the  only  {>oints  in  this  territory  men- 
tioned in  the  complaint  in  No.  2566.  The  whole  situation  was  gone 
into  in  the  former  case  and  has  been  reviewed  in  this  case.  We  have 
little  doubt  that  under  these  circumstances,  where  the  defendants  are 
before  us  xipon  notice  of  the  matter  which  will  be  examined  into, 
where  a  full  hearing  is  had  and  a  conclusion  reached,  the  Commission 
may,  in  its  sound  discretion,  establish  rates  to  {>oints  not  referred  to 
]>y  name  in  the  complaint.  Out  of  abundant  caution,  however,  we 
have  concluded  to  embrace  in  our  order  onlv  those  cities  in  that 
territory  which  were  specified  in  the  complaint. 

If  rarrier.-i  do  not  check  in  rates  substantiallv  in  accord  with  the 

of)inion  here  ex[)ressed,  further  proceedinfrs  will  be  had  looking  to  an 

exiiminution  in  detail  hs  to  the  various  destinations  in  this  territory 

and  the  making  of  a  comprehensive  order. 
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By  the  original  opinion  it  was  suggested  that  carload  rates  should 
be  established  on  "vegetables  which  should  not  exceed  the  following 
in  cents  per  crate: 

To—  Cents.     To—  CmU, 

Baltimore 3^  New  York 3« 

Philadelphia 34  .         Boeton 42 

with  corresponding  rates  to  various  interior  destinations,  the  mini- 
mum to  be  20,000  pounds  or  something  less.  The  carriers  have 
established  carload  rates  which  are  3  cents  higher  than  those  sug- 
gested, minimum  20,000  pounds. 

The  complainants  earnestly  ui^e  that  the  rates  suggested  by  the 
Commission  are  decidedly  too  high;  that  the  New  York  rate  ought 
not  to  exceed  30  cents,  and  they  state  that  the  minimum  might  prop- 
erly be  made  480  crates,  or  24,000  pounds,  thereby  bringing  the  car 
earnings  of  the  defendants  up  to  those  resulting  from  the  rates  estab- 
lished by  the  Commission  on  oranges. 

While  the  testimony  indicates  that  vegetables  can  be  loaded  in 
ventilator  cars  to  24,000  pounds,  we  hesitate  to  establish  this  mini- 
mum. Comparatively  few  growers  of  vegetables  testified  at  the 
hearing.  The  minimum  from  southern  points  of  production  does  not 
usually  exceed  20,000  pounds.  When  shipped  under  refrigeration  not 
over  350  crates,  17,500  pounds,  can  be  properly  loaded. 

We  are  of  the  opinion  that  the  carload  rates  of  the  defendants 
from  Florida  base  points  to  eastern  destinations  now  in  effect,  when 
from  beyond  are  excessive,  and  that  the  following  rates  in  cents 
per  crate  would  be  reasonable  and  ought  not  to  be  exceeded : 

Under  ventilation,  minimum  4tO  crates,  tl^OOO  pounds. 

To —  C«ni5.   t  To—  Cento. 

Baltimore 30  I  New  York 33 

Philadelphia 31  \         Boeton 39 

Under  refrigeration,  minimum  S50  crates,  17,600  pounds. 


To—  Cento. 

Baltimore 36 

Philadelphia 37 


To—  Cents. 

New  York 39 

Boston 45 


Our  order  will  only  apply  to  Baltimore,  Philadelphia,  New  York, 
and  Boston,  since  those  are  the  only  {>oints  named  in  the  complaint; 
but  carriers  will  be  relied  upon  to  check  in  proper  rates  at  interior 
destinations,  as  was  done  in  case  of  carload  rates  on  citrus  fruits. 
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When  the  original  case  was  decided  rates  from  base  points  to  the 
Ohio  River  were  and  for  many  years  had  been  25  cents  per  crate, 
minimum  20,000  pounds.  Rates  to  points  north  of  the  Ohio  River 
were  made  by  adding  certain  specifics  to  those  rates  up  to  the  river* 
This  system  of  rates  and  the  rates  themselves  were  approved  by  the 
Commission. 

During  the  pendency  of  these  proceedings,  carriers  advanced  their 
rates  from  base  points  to  the  Ohio  River  to  30  cents  per  crate 
with  the  same  minimum.  Rates  north  of  the  Ohio  River  are  con- 
structed by  the  addition  of  the  same  specifics  as  before,  so  that 
the  effect  of  this  action  is  to  work  a  general  advance  of  5  cents 
per  crate  to  the  Ohio  River  and  to  points  north  of  the  river.  Com- 
plainants insist  that  this  advance  is  unreasonable.  Defendants  ui^ 
that  the  Commission  has  found  that  the  orange  rate  might  prop- 
erly be  the  same  from  base  points  to  New  York  and  the  Ohio  River; 
that  there  is  no  reason  why  the  same  rule  should  not  be  appUed  to 
vegetables,  and  that  a  rate  of  30  cents  to  the  Ohio  River  is  still  6 
cents  lower  than  the  rate  suggested  by  the  Conmiission  to  New  York. 

Vegetables  from  Florida  come  into  competition  at  the  Ohio  River 
and  at  points  reached  through  Ohio  River  gateways  with  those  pro- 
duced in  other  parts  of  the  south,  particidarly  southern  Alabama  and 
Mississippi.  The  distance  from  these  latter  points  to  the  Ohio  River 
crossings  is  less  than  from  Florida,  and  the  rates  established  are  gener- 
ally less  than  25  cents  per  crate.  That  rate  was  made  to  meet  these 
competitive  conditions. 

While  the  Conmtiission  takes  into  account  competitive  conditions  in 
passing  upon  the  reasonableness  of  rate  adjustments,  we  do  not  feel 
that,  in  the  present  instance,  we  can  properly  require  these  carriers  to 
maintain  rates  from  Florida  base  points  to  Ohio  River  crossings,  upon 
these  vegetables,  of  less  than  30  cents  per  crate,  and  we  can  not  there- 
fore condemn  the  advance.  Carriers  may  sometimes  do,  as  a  matter 
of  poUcy,  what  this  Conmiission  would  not  require. 

In  the  past  the  cabbage  rate  from  Florida  base  points  to  the 
Ohio  River  has  been  42  cents,  minimum  20,000  pounds.  The  new 
tariff  leaves  the  old  rate  in  effect  but  advances  the  Tninimiim  to 
24,000  pounds.  In  view  of  the  statement  of  the  complainant  that 
vegetables  can  be  safely  loaded  to  24,000  pounds,  no  reason  is 
apparent  why  this  increase  in  minimum  should  be  condemned  upon 
this  record. 

The  former  rate  on  potatoes  was  27  cents,  minimum  37,000  pounds; 
the  new  rate  is  32  cents,  minimum  30,000  pounds.  The  complainants 
insist  that  this  rate  should  be  reduced  to  the  former  figure. 
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These  potatoes  are  new  potatoes,  shipped  in  barrels,  and  the  testi- 
mony shows  that  not  over  30,000  pounds  can  be  properly  loaded. 
The  necessities  of  the  shipper,  therefore,  required  the  reduction  in 
minimum,  which,  in  our  opinion,  justifies  in  a  measure  the  advance 
in  the  rate.  The  present  earnings  from  a  carload  of  potatoes  is  but 
$96,  which  can  not  be  regarded  as  excessive.  This  rate  is  there- 
fore approved. 

IV. 

In  the  former  case  we  established  the  same  rate  on  pineapples  as 
upon  citrus  fruits  and  approved  the  rates  then  in  eflFect  from  points 
of  production  up  to  base  points.  The  only  rates  attacked  in  No.  2566 
are  those  from  base  points.  The  growers  of  pineapples  along  the 
Florida  East  Coast  Railway  have  ui^ed  with  great  insistence  that  the 
rates  upon  that  commodity  must  bo  reduced  to  save  the  industry 
itself  from  extinction,  and  so  earnestly  has  this  been  pressed  that  the 
Commission  decided  to  strike  off  its  holding  as  to  the  reasonableness 
of  these  rates  from  points  of  production  along  that  line  to  Jacksonville 
and  to  take  the  whole  matter  under  advisement.  An  order  was 
passed  to  that  effect,  the  parties  were  so  notified,  and  have  been  fully 
heard  in  proof  and  in  argument. 

The  only  pineapple  production  of  considerable  extent  in  the  United 
States  is  in  southern  Florida,  along  the  line  of  the  Florida  East  Coast 
Railway.  With  the  construction  of  this  line  farther  south  this 
industry  has  rapidly  developed.  Below  are  the  figures  showing  the 
number  of  crates  transported  to  market  by  the  Florida  East  Coast 
Railway  from  1905  to  1909,  inclusive: 


Year. 


Crates. 


1905 

370,688 

1906    1 

674,035 

1W7 

577,806 

1908 

640,829    , 

1000 

1 

1,110,547 

The  principal  competition  which  the  Florida  grower  meets  is  from 
Cuba.  Pineapples  in  Cuba  are  produced  in  close  proximity  to  the  city 
of  Ilabana.  The  following  table  gives  the  importations  into  the 
United  States  from  Cuba  for  the  fiscal  years  1905  to  1909,  inclusive: 
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1905  I  2.325,011 

1906  ■  2,303.180 

1907  '  1.726,550 

1908  I  2.322,304 
1900  ;  3,170,300 
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The  cost  of  production  in  Cuba  is  less  than  in  Florida.  Land  is 
less  valuable,  labor  is  cheaper,  and  no  fertilizer  is  required.  Tbe 
testimony  before  us  indicates  that  the  difference  in  the  cost  of  pro- 
duction is  substantially  15  cents  per  crate  of  80  pounds. 

The  Cuban  pine  is  not  equal  in  flavor  to  that  grown  in  Florida  and 
seUs  for  somewhat  less  in  the  market.  The  advantage  in  favor  of 
the  Florida  pine  is  said  to  be  from  25  to  50  cents  per  crate,  according 
to  the  market  and  the  condition  of  the  market,  but  against  this  is 
the  fact  that  the  Cuban  pine  comes  into  market  about  March  1, 
while  the  Florida  pine  is  not  shipped  to  any  considerable  extent 
until  May  15.  The  market  has  therefore  been  satisfied,  in  a  measure, 
before  the  Florida  pine  is  ready  for  sale. 

The  testimony  indicates  that  the  cost  of  producing  Florida  pines 
is  from  95  cents  to  $1.05  per  crate,  f.  o.  b.,  not  including  interest  on  the 
investment.  In  the  past  the  grower  has  received  net  from  $1.35  to 
$1.75  per  crate,  f.  o.  b.,  which,  since  the  production  is  from  150  to 
250  crates  per  acre,  has  made  the  business  extremely  profitable. 

In  1909  the  average  price  received  f.  o.  b.  from  all  sales  in  southern 
Florida  was  said  to  be  76  cents  per  crate,  and  actual  sales  of  the  best 
fields  showed  a  return  of  95  cents,  which  was  substantially  less  than 
the  actual  cost  of  production. 

The  pineapple  is  reproduced  by  setting  out  of  slips  and  comes  into 
bearing  in  about  two  years,  continuing  in  bearing  for  some  six  years. 
In  1909  no  new  fields  were  planted  in  Florida  and  old  fields  were  not 
generally  renewed.  It  is  insisted  by  the  growers  that  from  now  on 
production  will  decrease  and  that  the  final  extinction  of  the  industry 
is  inevitable  under  existing  conditions. 

The  present  duty  on  pineapples  is  16  cents  per  crate.  The  former 
duty  was  14  cents,  and  Florida  growers  earnestly  urged  upon  Con- 
gress, when  the  recent  tariff  revision  was  under  consideration,  an  in- 
crease of  that  duty.  It  was  increased  2  cents  and  the  growers  were 
told,  according  to  their  testimony  in  this  proceeding,  that  this  would 
equalize  the  cost  of  production  in  the  two  countries,  as  it  substantially 
does,  and  that  if  the  rates  of  transportation  were  against  them  they 
must  apply  to  this  Commission. 

The  position  of  the  growers  is  that  such  rates  shoidd  be  established 
as  will  permit  them  to  market  their  product  at  a  reasonable  profit. 
No  such  test  of  the  justness  of  a  transportation  charge  can  be  ad- 
mitted. The  testimony  before  us  shows  that  the  average  price  re- 
ceived by  these  growers  for  the  crop  of  1909  was  25  cents  less  than  the 
cost  of  production,  not  including  interest  on  the  investment.  The 
average  rate  received  by  the  Florida  East  Coast  Railway  for  the 
transportation  of  those  same  pineapples  from  the  point  of  production 
to  Jacksonville  was  24.6  cents.     If  this  defendant  had  entirely  do- 
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nated  its  transportation  service  the  growers  for  the  season  1909  would 
still  have  entirely  lost  the  benefit  of  their  investment. 

The  difficidty  with  the  pineapple  industry  for  the  year  1909  was 
overproduction  both  in  Cuba  and  in  Florida,  which  is  an  incident 
to  the  cultivation  of  all  crops  like  pineapples  where  the  market  is 
limited  and  the  ability  to  produce  is  practically  unlimited.  The  enor- 
mous profits  realized  by  the  Florida  growers  in  the  past  have  stimu-, 
lated  production  to  an  unnatural  and  unhealthy  extent.  It  is  the 
duty  of  these  railroads  to  establish  reasonable  transportation  charges  | 
and  in  so  doing  competitive  conditions  must  be  considered,  but  it  is 
not  their  duty  to  make  good  to  the  producer  the  result  of  his  own  folly 
or  misfortune. 

While,  however,  no  reduction  in  the  rates  of  transportation  from 
Florida  would  be  of  much  permanent  benefit  to  these  growers  so  long 
as  there  was  a  corresponding  reduction  from  Cuba,  it  is  of  vital 
importance  to  them  in  the  struggle  for  existence  that  the  relation 
between  rates  from  these  two  fields  of  production  should  be  fairly 
adjusted  and  it  may  very  well  be  that  upon  such  fair  adjustment  in 
a  large  measure  depends  the  future  of  the  industry  in  Florida,  and  this 
fact  should  be  kept  in  mind  by  the  carriers  in  establishing  their  rates 
from  these  two  fields  of  production  and  by  this  Commission  in  revising 
those  rates. 

In  establishing  rates  from  Cuba  in  comparison  with  those  from 
Florida,  the  carriers  from  Cuba  have  apparently  insisted  that  the 
duty  should  be  counted  as  a  part  of  the  transportation  charge.  This 
is  wrong.  Congress  has  determined  the  amount  of  protection  which 
shall  be  accorded  the  American  industry,  and  the  carriers  should 
not  wipe  this  out  by  their  rates  of  transportation.  While  some 
slight  advantage  may  be  gained  by  the  carrier  of  the  foreign  traffic, 
this  is  more  than  offset  by  the  manifest  wrong  which  results,  and  the 
irritation  which  is  engendered.  In  the  long  run  it  is  better  for  all 
railroads  to  rest  content  with  a  fair  adjustment  of  rates.  In  this  case 
these  luites  should  be  considered  purely  from  a  transportation  stand- 
point./ 

W^tum,  then,  to  the  conditions  which  surround  the  transporta- 
tion of  these  pineapples  from  Florida  and  Cuba.  The  Cuban  pines 
are  produced  within  a  radius  of  53  miles  of  the  city  of  Habana,  and 
while  the  testimony  is  not  altogether  satisfactory,  it  seems  probable 
that  the  cost  of  transporting  them  to  the  docks  and  performing  what- 
ever labor  is  performed  on  the  docks  is  about  7  cents  per  crate. 
In  this  is  not  included  the  expense  of  hauling  the  pines  to  the  railway; 
we  assume  that  the  Cuban  pine,  when  ready  for  shipment  upon  the 
dock,  has  cost  the  grower  for  transportation  7  cents  per  crate  as 
compared  with  the  American  pine  loaded  into  the  car  for  shipment 
in  Florida. 
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From  the  dock  the  Cuban  pine  is  transported  by  water  to  the 
Gulf  ports,  like  Galveston,  New  Orleans,  and  Mobile,  and  to  the 
various  Atlantic  ports.  The  Florida  pine  is  produced,  on  the  average, 
about  275  miles  south  of  Jacksonville  and  is  carried  by  rail  this  dis- 
tance to  Jacksonville  before  it  reaches  the  water.  From  Jackson- 
ville it  may  go  by  boat  to  various  destinations.  The  distance  to  the 
Atlantic  ports  is  somewhat  less  than  from  Habana,  but  the  actual 
cost  of  carriage  is  not  much  different. 

It  seems  evident,  therefore,  that  the  Florida  pineapple  can  not 
expect  as  favorable  a  rate  to  the  various  seaports  of  this  country  as 
is  accorded  to  the  Cuban  product.  This  advantage  in  the  cost  of 
transportation  to  the  great  markets  thus  reached  is  an  advantage  in 
favor  of  the  Cuban  pine  akin  to  cheaper  cost  of  production  which 
might  perhaps  properly  be  offset  by  a  protective  duty.  Clearly, 
this  Commission  can  not  compel  these  carriers  to  reduce  their  rates 
to  meet  the  lower  and  cheaper  water  charges  from  Cuba. 

In  case  of  interior  territory,  of  which  Chicago  may  be  taken  as 
representative,  the  case  is  somewhat  different.  Pineapples  from 
Cuba  may  reach  Chicago  through  New  York,  Mobile,  New  Orleans,  or 
Knight's  Key.  The  distance  from  New  York  is  about  900  miles;  from 
New  Orleans  a  trifle  greater,  and  from  Mobile  a  trifle  less.  The  dis- 
tance from  the  average  producing  point  in  Florida  is  about  1,400 
miles.  Considering  the  maimer  of  the  transportation  and  the  trans- 
fers which  must  be  made  it  seems  to  us  that  the  rate  from  the  station 
in  Cuba  to  Chicago  ought  to  be  as  high  as  the  rate  from  the  station 
in  Florida. 

We  have  seen  that  the  approximate  cost  of  handh'ng  these  pine- 
apples from  the  country  to  the  dock  in  Cuba,  including  what  is  done 
upon  the  dock,  is  approximately  7  cents  |>er  crate.  The  rate  from 
the  dock  to  Chicago  via  the  line  of  the  Florida  East  Coast  Railway 
and  its  connections,  that  being  the  only  line  which  now  publishes  a 
through  rate,  is  66)  cents,  and  it  was  said  that,  while  no  through 
rates  were  published,  the  same  rate  was  in  fact  main  trained  by  all 
routes. 

The  rate  on  pineapples  from  New  York  to  Chicago  is  40  cents  per 
crate;  that  from  Mobile  and  New  Orleans  46  cents  per  crate.  It  was 
said  that  the  water  rate  from  Habana  to  New  York,  including  3  cents 
lighterage  in  the  harbor  of  Habana,  was  26)  cents,  to  Mobile  and  New 
Orleans  20)  cents,  thus  producing  in  every  case  a  rate  of  66)  cents. 
While  these  rates  from  New  York  and  from  the  Gulf  ports  to  Chicago 
are  low  for  the  distance,  still,  considering  the  nature  of  the  lines  over 
which  this  traffic  moves  and  the  competitive  conditions  under  which 
it  moves,  these  rates  can  not  be  regarded  as  in  anywise  abnormaL 
Neither,  probably,  although  the  Commission  has  little  knowledge 
of  water  rates,  can  the  rates  in  effect  from  Habana  to  the  ports  be 
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considered  unusually  low.  The  testimony  indicates  that  they  are 
as  high  as  can  be  maintained  in  view  of  the  competition  between 
the  regular  line  steamers  and  tramp  vessels.  On  the  whole,  there- 
fore, it  seems  probable  that  66)  cents  from  the  dock  in  Habana  to 
Chicago  is  a  fair  competitive  rate. 

We  have  held  in  the  preceding  paragraph  that  the  rate  from 
Florida  base  points,  including  Jacksonville,  to  Chicago  ought  not  to 
exceed  63  cents  per  crate.  The  Florida  East  Coast  Railway  intro- 
duced a  statement  showing  by  stations  all  shipments  of  pineapples  to 
Jacksonville,  together  with  the  revenue  derived  therefrom,  from 
which  it  appears  that  the  average  revenue  per  box  up  to  Jacksonville 
had  been  24.6  cents.  The  cultivation  of  pineapples  seems  to  be 
moving  south,  and  it  is  probably  not  far  wrong  to  say  that  at  the 
present  time  the  average  rate  up  to  the  base  point  is  26  cents  per 
crate,  which,  added  to  the  rate  just  established  from  Jacksonville  to 
Chicago,  would  equal  78  cents.  If  we  add  to  the  Habana  rate  7  cents 
per  crate  for  the  cost  of  transportation  up  to  the  dock  we  should  have 
73  J  cents,  which  is  still  4  J  cents  below  the  Florida  rate.  Can  the  rate 
from  Florida  with  propriety  be  further  reduced? 
Q'he  growers  of  pineapples  suggest  that  we  might  properly  estab- 
lish a  lower  rate  on  pineapples  than  upon  oranges.  All  the  inci- 
dents of  the  transportation  are  the  same;  the  value  of  the  two 
commodities  is  practically  the  same.  The  only  reason  put  forward 
for  a  lower  rate  upon  pineapples  is  that  the  condition  of  the  industry 
demands  it;  but  testimony  already  taken  in  this  case  shows  that  in 
the  past  the  condition  of  the  orange  industry  in  Florida  has  been  and 
now  is  critical,  and  if  we  were  to  adopt  the  theory  urged  upon  us  by 
the  growers  of  pineapples  it  is  almost  certain  that  we  should  be  met 
by  the  same  argimient,  with  equal  force,  in  case  of  other  citrus  fruits 
and  vegetables  in  Florida  and  elsewhere.  3^e  repeat  that  the  freight 
rate  can  not  be  established  upon  that  basis.} 

Can  we,  then,  reduce  these  rates  upon  the  Florida  East  Coast  Rail- 
way from  the  point  of  production  to  Jacksonville? 

In  its  former  opinion  in  this  case  the  Commission  used,  with  respect 
to  these  rates  from  points  of  production  to  the  base  point,  the  following 
language: 

From  an  exmnunation  of  the  eUboimte  figures  which  were  introduced  upon  the  trial 
■howing  the  character  of  the  timfik  handled  by  theee  Florida  roads,  the  conditions 
under  which  it  is  handled,  their  earnings,  and  the  cost  of  operation  through  a  series 
of  years,  it  is  difficult  to  see  how  these  railroads  can  be  expected  to  transport  in  a  suit- 
able way  this  fruit  and  vegetable  tiafik  from  points  of  production  to  these  basing  points 
for  a  less  sum  than  they  now  receive.  It  is  difficult  to  see  how,  even  upon  the  present 
tariff,  those  lines  can  in  the  immediate  future  expect  to  pay  any  considerable  return 
upon  their  investment.  We  feel  that  these  local  rates,  although  they  are  high  in  com- 
parison with  other  local  rates,  are  as  low  as  should  be  established  under  all  the  circum- 
stances. 
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The  evidence  produced  upon  the  present  hearing  suggests  no  change 
in  what  was  said  so  far  as  that  applies  to  the  Florida  East  Coast  Rail- 
way. That  line  operates  at  the  present  time  477  miles  of  main  line 
and  106  miles  of  branches.  It  has  a  first  mortgage  of  $10,000,000,  a 
second  mortgage  of  $20,000,000,  and  a  capital  stock  of  $3,000,000, 
making  in  all  $33,000,000.  This  capitalization,  with  the  exception 
of  about  $4,000,000,  represents  an  actual  cash  investment. 

It  is  urged  by  the  complainant  that  the  portion  of  the  line  from 
Miami  south,  which  has  cost  some  $14,000,000,  was  not  at  the  present 
time  a  paying  investment  and  that  the  balance  of  the  line  from  Jack- 
sonville to  Miami,  which  is  used  by  the  growers  of  pineapples,  ought 
not  to  be  taxed  with  the  cost  of  this  construction.  Admitting  this 
to  be  so  and  laying  out  of  view  altogether  the  $14,000,000  which 
have  been  invested  in  that  part  of  the  property,  it  is  still  true  that 
during  the  entire  existence  of  the  Florida  East  CoBat  Railway,  so 
far  as  this  record  shows,  that  property  has  never  earned  in  any  single 
year  6  per  cent  upon  the  money  invested,  with  the  single  exception 
'  of  the  year  1909.  During  much  of  the  time  its  net  earnings  have 
been  but  little  above  its  operating  expenses.  We  certainly  can  not 
hold  that  these  rates  should  be  reduced  because  for  a  single  twelve 
months,  under  what  may  be  termed  abnormal  conditions,  this  rail- 
way earned  about  6  per  cent  on  the  money  which  4ias  been  actually 
invested  in  its  construction.  The  years  when  no  return  has  been 
received  must  certainly  be  given  some  consideration.  Upon  no 
other  theory  could  private  capital  be  induced  to  invest  in  the  con- 
struction of  railroads. 

While,  however,  we  adhere  to  what  was  said  in  the  previous  case, 
we  do  think,  upon  more  careful  examination,  that  these  rates  of  the 
Florida  East  Coast  Railway  on  pineapples  ought  to  be  somewhat 
revised.  They  are  not  consistent  with  one  another,  and  in  our  opinion 
those  from  the  more  dbtant  points  are  too  high  as  compared  with 
rates  from  nearby  points. 

The  present  rates  are  in  any  quantity.  About  60  per  cent  of  these 
pineapples  move  from  the  point  of  origin  in  carloads,  40  per  cent  in 
less  than  carloads.  Carload  shipments  are  stripped  and  loaded  by 
the  shipper  and  are  not  unloaded  at  Jacksonville,  which  probably 
saves  the  carrier  not  far  from  2  cents  per  box.  The  less-than-carload 
shipment  is  loaded  by  the  railway  and  usually  unloaded  at  the  sta- 
tion in  South  Jacksonville  or  Jacksonville.  In  our  opinion  carload 
rates  should  be  established  which  are  less  than  the  present  any-quan- 
tity  rates  by  3  cents  per  box. 

The  establishment  of  such  carload  rates  will  not  of  a  certainty 
work  a  decrease  in  the  net  earnings  of  the  carriers.  It  is  a  false 
theory  of  transportation  which  seeks  to  force  the  shipper  to  avail 
himself  of  a  less-than-carload  service,  which  is  more  expensive  to 
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render,  for  the  purpose  of  increasing  the  gross  revenues  of  the  car- 
rier. The  true  object  should  be  to  perform  the  service  in  the  most- 
economical  manner  and  to  charge  for  that  service  reasonable  com- 
pensation.  In  the  end  this  makes  to  the  advantage  of  both  the  carrier 
and  its  patron.  The  vice-president  of  the  Florida  East  Coast  Railway 
stated  that  he  had  always  thought  that  carload  rates  should  be  estab- 
lished and  that  in  his  opinion  to  establish  carload  rates  3  cents  per  box 
less  than  the  present  any-quantity  rates  would  not  prejudice  the 
net  revenues  of  his  company,  since  he  would  make  up  by  saving  in 
operating  expenses  what  he  lost  in  gross  income. 

In  our  opinion  the  following  rates,  in  cents,  per  standard  crate  of  80 
pounds  ought  not  to  be  exceeded  for  the  transportation  of  pineapples 
and  citrus  fruits  from  points  of  production  upon  the  Florida  East  Coast 
Railway  to  Jacksonville  when  for  beyond — minimum  carload,  300 
crates. 


Dlitaiic*  (miki). 


Up  to  40 

Over  40  ftnd  up  to  60. . 
Over  (SO  ftnd  op  to  80. . 
Over  80  ftod  up  to  100. 
Over  100  ftod  up  to  lao 
Over  120  ftnd  up  to  140. 
Over  140  ftnd  up  to  ISO 
Over  lao  end  up  to  180 
Over  180  ftnd  up  to  300 
Over  300  ftnd  op  to  230 
Over  230  end  up  to  340 
Over  340  end  up  to  380 
Over  260  end  up  to  280 
Over  280  ftnd  up  to  800 
Over  aoo  ftnd  up  to  82S 
Over  32S  ftnd  up  to  350 
Over  3fi0  ftnd  up  to  375 
Over  375  ftnd  up  to  400 


Rftte. 


Cftrloftd. 

Lessthftn 
eartoftd. 

Ctnts. 

Ctnts. 

• 

13 

10 

U 

11 

14 

13 

U 

13 

16 

14 

17 

15 

18 

16 

19 

17 

90 

18 

21 

19 

33 

30 

38 

31 

34 

33 

25 

33 

36 

34 

27 

35 

38 

The  establishment  of  tbie  above  rates  will  reduce  the  average  cost 
of  transporting  pineapples  in  carloads  to  Jacksonville  to  about  21 
cents,  and  will  produce  a  through  rate  from  the  point  of  production 
in  Florida  to  Chicago  of  74  cents,  as  compared  with  a  through  rate 
of  about  73^  cents  from  the  point  of  production  in  Cuba. 

It  has  been  seen  that  the  Florida  East  Coast  Railway,  in  connec- 
tion with  other  lines  north  of  Jacksonville  and  with  its  own  steam- 
boat line  from  Habana  to  Knight's  Key,  maintains  a  rate  of  66}  cents 
from  Habana  to  Chicago.  It  further  appears  that  the  Florida  East 
Coast  Railway  and  its  connections  north  of  Jacksonville  receive  out 
of  this  through  rate  an  amount  which  is  less  than  they  charge  for 
the  transportation  of  Florida  pineapples  from  points  of  production 
in  Florida,  although  the  distance  is  greater  and  the  service  prac- 
tically the  same.    The  complainant  urges  that  these  rail  lines  ought 
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not  certainly  to  charge  it  more  from  the  nearer  point  than  they 
charge  the  Cuban  pineapple  from  Kni^t's  Key. 

As  we  have  already  noted,  the  rate  from  Habana  to  Chicago 
makes  through  various  ports  and  is  highly  competitive.  The  Florida 
East  Coast  Railway  has  engaged  in  this  traffic  for  but  two  seasons, 
in  1905  and  again  in  1909.  In  1909,  out  of  a  total  importation  of 
over  3,000,000  crates,  it  carried  but  about  80,000,  and  is  therefore 
an  insignificant  factor  in  the  situation.  The  testimony  shows  thmt 
its  influence  upon  the  Habana  rate  is  rather  in  the  direction  of 
raising  and  maintaining  than  of  lowering  that  charge. 

It  has  been  often  held  by  the  courts  and  by  this  Conunission  thai 
a  forced  rate  of  this  character  can  not  be  taken  as  the  standard  bj 
which  to  measure  the  resonableness  of  a  rate  upon  local  bustness. 
While  it  may  perhaps  be  foolish  for  the  Florida  East  Coast  Railway 
to  keep  this  situation  a  perpetual  irritant  to  its  own  shippers  when 
the  profit  derived  is  comparatively  insignificant,  nevertheless  the 
maintenance  of  that  rate  can  not  be  r^arded  as  unlawful,  and  very 
likely,  in  this  case,  benefits  somewhat  the  railway  and  therefore, 
indirectly,  the  shippers  along  its  line.  Tliese  growers  of  Florida 
pineapples  would  be  in  no  way  helped  if  the  Florida  East  Coast 
Railway  were  to  withdraw  entirely  from  the  Cuban  business. 

V. 

The  rates  established  by  us  from  Florida  base  points  are  propor- 
tional rates  applicable  to  traffic  originating  beyond,  which  has  already 
paid  up  to  the  base  point  a  rate  approved  by  this  Commission  as 
part  of  the  through  rate.  To  some  limited  extent  vegetables  are 
produced  in  the  vicinity  of  these  base  points  and  are  therefore  shipped 
locally  from  the  base  points.  Dealers  at  the  base  points,  particu- 
larly JacksonviUe,  also  desire  to  ship  fruits  and  vegetables  to  the 
base  points  at  the  any-quantity  rate  and  there  consoUdate  into  car- 
loads at  the  carload  rate.  In  either  case  the  expense  to  the  carrier 
is  greater  in  case  of  the  local  shipment  than  when  the  carload  simply 
passes  through  the  base  point,  and  a  somewhat  higher  rate  may 
properly  be  applied.  In  our  opinion  local  rates  from  base  points  may 
properly  exceed  the  proportional  rates  established  by  2  cents  per 
crate  in  case  of  vegetables,  3  cents  |>er  box  in  case  of  citrus  fruits  and 
pineapples,  and  4  cents  per  100  pounds  where  the  rate  is  named  in 
that  manner. 

VI. 

The  complainants  ask  that  rules  be  established  which  will  permit 
the  mixing  of  fruits  and  vegetables  in  carloads  at  the  carload  rate, 
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At  the  present  time  citrus  fruits  and  pineapples  can  be  mixed, 
the  combined  carload  taking  the  same  rate  and  minimum  as  would 
either  commodity.  Vegetables  can  be  mixed,  the  rate  applicable 
to  the  entire  carload  being  that  of  the  article  which  takes  the 
highest  rate  and  the  minimum  that  of  the  article  which  takes  the 
highest  minimum. 

There  is  not  much  occasion  for  the  mixing  of  citrus  fruits  with 
vegetables,  since  the  shipping  season  is  different,  but  it  sometimes 
happens  that  at  the  end  of  one  season  and  the  beginning  of  another 
such  a  privilege  could  be  taken  advantage  of  with  benefit  to  the  ship- 
per. On  the  whole,  it  is  our  opinion  that  the  mixture  of  fruits  and 
vegetables  from  Florida  points  should  be  allowed,  both  the  rate  and 
the  minimum  to  be  that  of  the  article  which  takes  the  highest  rate. 
This  gives  to  the  carrier  the  earnings  which  it  would  make  upon  an 
entire  carload  of  that  commodity.  These  vegetables  should  be 
handled  in  the  most  economical  manner,  and  whenever  the  shipper 
can  combine  a  carload  we  feel  that  there  is  no  hardship  in  requiring 
the  carrier  to  handle  this  combined  carload  at  a  carload  rate,  appli- 
cable to  the  highest  rated  article  in  the  car.  This  must  not,  however, 
be  taken  as  a  conclusion  applicable  to  all  commodities. 

VII. 

In  the  past  rates  from  Florida  points  have  been,  as  a  rule,  in  any 
quantity  and  charges  for  refrigeration  have  usually  been  by  the 
package,  with  a  minimum  of  a  given  number  of  packages  per  car.  It 
was  stated  in  the  original  opinion  that  if  carload  rates  were  estab- 
lished for  the  transportation  of  fruits  and  vegetables  the  refrig- 
eration charge  should  also  be  made  by  the  car,  and  a  rate  for 
refrigeration  of  $67.50  per  car  was  approved. 

This  rate  was  from  the  point  of  production.  The  distance  from 
these  points  is  considerably  greater  than  from  base  points,  and  the 
testimony  shows  that  the  cost  of  obtaining  the  ice  at  these  points 
is  greater  than  at  the  base  points,  it  being  often  necessary  to  transport 
it  from  the  base  point  to  the  point  of  icing.  For  this  reason  the 
refrigeration  charge  from  the  base  point  should  properly  be  less  than 
from  the  point  of  production. 

It  was  also  pointed  out  to  the  Commission  upon  the  last  hearing 
that  during  the  winter  season  these  cars  required  no  icing  north  of 
certain  points,  and  that  this  also  decreased  the  expense  to  the  carrier, 
which  is  evidently  true. 

The  complaint  in  No.  2566  makes  no  reference  whatever  to  the 
subject  of  refrigeration.  The  Commission  had  finally  disposed  of 
that  question  upon  the  complaint  in  No.  1168,  and  the  complainant 
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had  given  no  notice  of  its  intention  to  request  the  Commission  to 
proceed  further  with  that  matter  in  that  case.  When  the  com- 
plainant upon  the  hearing  endeavored  to  go  into  this  subject  of 
refrigeration  charges,  the  defendants  earnestly  objected  Uiat  they 
had  received  no  intimation  that  this  matter  would  be  considered 
and  were  entirely  unprepared  to  meet  that  issue.  We  hold  Uiat  the 
position  of  the  defendants  in  this  respect  is  well  taken. 

An  order  in  accordance  with  the  views  above  expressed  in  para- 
graphs I,  II,  y,  and  VI  should  be  made  in  No.  2566,  and  with  respect 
to  paragraph  IV,  covering  rates  on  pineapples  and  citrus  fruits  from 
points  on  the  Florida  East  Coast  Railway,  in  No.  1168. 
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No.  1777. 
JOHN  A.  BLANKENSHIP  ET  AL. 

V. 

BIG  SANDY  &  CUMBERLAND  RAILROAD  COMPANY  ET  AL. 


Submitted  November  17,  1909,    Decided  February  8, 1910. 


Local  and  pfoportional  interatate  rates  establiflhed  as  to  merchandise  and  certain 
specific  commodities  upon  the  lines  of  the  principal  defendant. 

L.  P.  Loving,  John  B,  Daisihj  and  Campbell^  Brown  dh  Davis  for 
complainants  and  for  Huff  &  Matney,  Huff  &  Justice,  E.  L.  Dotson, 
and  Riley  Lester,  interveners. 

James  L,  HamiU,  Vinson  <k  Thompson,  and  J.  J.  Devine  for  Big 
Sandy  &  Cumberland  Railroad  Company. 

Joseph  L  Doran,  John  H.  HoU,  Ed.  Baxter,  and  R.  Walton  Moors 
for  Norfolk  &  Western  Railway  Company. 

Repobt  of  the  Commission. 

Lane,  Commissioner: 

The  Big  Sandy  &  Cumberland  Railroad,  although  but  17  miles 
long,  is  an  interstate  carrier  and  subject  to  the  jurisdiction  of  this 
Commission.  Beginning  at  Devon,  W.  Va.,  on  the  Norfolk  &  Western 
Railway,  it  follows  the  line  of  Knox  Creek  in  its  meanderings  to 
Blackey,  Va.,  passing  out  of  West  Virginia  into  Kentucky  and  thence 
into  Virginia.  For  2^  miles  from  Devon  the  Big  Sandy  &  Cumber- 
land is  a  standard-gauge  road,  but  from  there  on  it  is  narrow  gauge. 
Originally  it  was  built  as  a  logging  road,  but  along  its  line  a  number 
of  settlements  have  been  established,  on  behalf  of  which  this  com- 
plaint is  presented.  Its  tributary  country,  which  is  rough  and 
mountainous,  now  contains  approximately  3,000  people  all  of  whom 
are  directly  engaged  in,  or  dependent  upon,  the  lumber  industry. 
The  road  hauls  lumber  out  and  merchandise  in.  Its  grades  run  from 
1  to  5  per  cent;  it  has  a  maximum  curvature  of  45  per  cent,  and 
Shay  locomotives  are  used  exclusively  because  this  type  of  equip- 
ment alone  is  regarded  as  practicable  upon  such  grades  and  curves, 
Ttiis  railroad  is  an  adjunct  to  the  W.  M.  Ritter  Lumber  Company 
which  owns  practicaUy  all  its  stock,  and  which  until  recently  operated 
the  road  itself.  The  Ritter  Lumber  Company  now  leases  the  road 
to  the  Big  Sandy  &  Cumberland  Railroad  Company  at  an  annual 
rental  of  $8,000.  Its  annual  statement  for  1908  shows  that  it  re- 
ceived total  freight  earnings  of  $43,627.84;  mail  earnings,  $589.24; 
excess  baggage,  $0.60;  and  passenger  earnings  of  $4,493.31;  total 
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earnings,  $48,710.99.  Its  operating  expenses  are  given  as  $28,513.72, 
leaving  a  balance  of  $20,197.27  out  of  which  it  paid  $995.66  for  taxes, 
an  arbitrary  charge  for  depreciation  of  $5,710.43,  and  rental  of 
$7,999.96,  still  leaving  net  earnings  of  $5,491.22.  In  other  words, 
after  meeting  all  operating  expenses,  including  maintenance  of  way 
and  structures,  maintenance  of  equipment,  general  expenses,  and 
conducting  transportation,  there  remained  a  balance  out  of  gross 
earnings  of  $20,197.27;  and  if  we  still  further  deduct  from  this 
amount  the  annual  rental  and  taxes  there  remains  to  the  operating 
corporation  nearly  $12,000. 

In  addition  to  its  function  as  a  lumber  company  and  railroad  owner 
the  Ritter  Lumber  Company  conducts  a  number  of  company  stores 
which  compete  with  the  establishments  of  inde|>endent  proprietors 
who  have  intervened  in  this  proceeding. 

The  petition  prays: 

(1)  That  the  merchandise  rates  chaiged  by  the  defendant  be  re- 
duced to  a  reasonable  figure; 

(2)  That  the  rates  on  malt  and  alcoholic  liquors  be  reduced; 

(3)  That  the  rates  on  explosives  be  reduced; 

(4)  That  the  demurrage  rate  of  $2  per  day  per  car  be  reduced  to 
$1  per  day;  and 

(5)  That  the  two  carriers  defendant  be  required  to  make  joint  rates 
and  through  routes. 

The  present  tariff  of  the  Big  Sandy  &  Cumberland  Railroad  Com- 
pany filed  with  this  Commission,  and  effective  May  17,  1909,  is  an 
extremely  simple  affair,  making  no  classification  of  frei^t  whatever 
but  fixing  the  following  rates  in  cents  per  100  pounds  on  aU  merchan- 
dise: 

Tablb  No.  I. — Rates  in  eenU  per  100  poundt  on  aU  freight,  except  <u  provided  for  in 

tariff  under  *  *  Commodity  rotet." 
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45 
46 

36 
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d 

• 

• 
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Deron.  W.  Va.. 

1 

16     % 

1 
30  \  3^ 

36 
16 
16 

30 

30 

30 
16 

16 

46 

45 
45 
86 

86 

86 

86 

36 

80 
16 
16 
25 

39 

36 
80 

16 
16 

Lower  KlkfKy. 

15 
16 
16 

30 

36 
26 

26 
36 
30 

25 
25 
26 

36 

46 

45 

46 

46 
66 

15     25 

16 
16 

26 
25 

16 
16 

26 

WoodmaOfKy^ 

15 
16 

15 

30 
30 

25 
25 
25 

25 
25 

25 

35 
36 

45 
45 
46 

HanifaQe»Ky.« 
Middle  1Elk8& 

tkm,  Ky.«... 
Oamp     Creek, 

Ky.« 

Paw  Paw,  Va.« 
OoeMea  Fork, 

Va.« 

.... 

15 

15 

30 
30 

25 
25 
25 

25 

25 

35 
35 

46 
46 

45 

15     2& 

4ft 

U 

20 
20 

26 

35 
35 

46 

15 
16 

30 
20 
36 

26 
25 

86 
35 

46 

tf 

81 

30    35 
30    36 
36     45 

16 
15 
30 

85 
26 
86 

n 

Hurley,  Va^.... 

16 
16 

3S 
3S 

m 

Blaok^r.V^... 

U 

36 

•  Noacent.    AU  charges  roost  be  prepaid.    (See  Role  16.) 
Role  16.  Shlpmenti for  nooaceocy  etatlont.    All  ahlpmcnti  derttntd  to nonaiency 
and  wm  be  unloaded  at  dcstlnatloQ  at  owner's  rlak. 
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The  distances  as  furnished  by  the  principal  defendant  between 
these  stations  are  as  follows: 

From  Devon,  W.  Va.,  to—  Miltt. 

Lower  Elk,  Ky 2.5 

Hurricane,  Ky 4.4 

Middle  Elk.  Ky 6.6 

T%w  Paw,  Va 10. 2 

Guesses  Fork,  Va 12.2 

Hurley,  Va 13  4 

Blackey.  Va 17.0 

From  Lower  Elk,  Ky.,  to— 

T%w  Paw,  Va 7. 7 

Guesses  Fork,  Va 9.8 

Hurley,  Va 10.9 

Blackey,  Va 14.5 

From  Hurriouie,  Ky.,  to— 

Paw  Paw,  Va 5. 8 

Guesses  Fork,  Va 7.9 

Hurley,  Va 9.0 

Blackey,  Va 12.8 

From  Middle  Elk,  Ky.,  to— 

G  uesses  Fork,  Va 6. 7 

Hurley,  Va 7.8 

Blackey,  Va U.4 

T%w  Paw,  Va 4. 8 

From  Paw  Paw,  Va.,  to— 

Guesses  Fork,  Va 2.1 

Hurley,  Va 3.2 

Blackey.  Va 8.8 

From  Guesses  Fork,  Va.,  to — 

Hurley,  Va LI 

Blackey.  Va 4.7 

From  Hurley.  Va.,  to  Blackey,  Va 3.8 

In  addition  to  these  merchandise  rates  there  are  certain  class  rates 
which  cover  a  limited  number  of  articles  such  as  alcoholic  liquors, 
coaly  explosives,  forest  products,  ice,  logs,  and  lumber.  The  only 
article  included  in  Class  A  is  liquor,  alcoholic  and  malt  of  every 
description,  in  packages,  the  rate  on  which  is,  from  Devon  to  Blackey, 
60  cents  per  100  pounds  in  carloads,  and  $1.10  per  100  poimds  in  less 
than  carloads.  The  only  article  classified  under  Class  C  is  explosives, 
all  kinds,  in  packages,  the  rate  on  which  is  the  same— 60  cents  in  car- 
loads and  $1.10  in  less  than  carloads. 

Accepting  the  primitive  classification  of  freight  made  by  the  road, 
we  find  that  the  rates  at  present  charged  upon  merchandise  over  this 
road  are  excessive  and  unreasonable,  and  that  the  same  should  not 
exceed,  for  a  distance  of  10  miles  and  under — 


Per  100  pounds,  L.  C.  L 20 

Per  100  pounds,  C.  L. 15 

and  for  distances  over  10  miles — 

Per  100  pound^  L.  C.  L 25 

Per  100  pounds,  0.  L. 20 
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The  minimum  fixed  by  the  tariff  on  carloads  is  5,000  pounds  of 
merchandise,  and  the  minimum  charge  applicable  upon  any  one 
shipment  should  be  the  minimum  upon  100  pounds  as  above  given. 
The  demurrage  rate  upon  cars  detained,  over  forty-eight  hours  in 
loading  or  xmloading  should  be  fixed  at  $1  per  car,  and  the  rate  on 
malt  and  alcoholic  liquors  should  be  one  and  one-half  times  the  mer- 
chandise rate,  and  on  explosives,  any  quantity,  one  and  one4ialf 
times  the  merchandise  rate. 

The  circumstances  of  the  case  do  not  justify  the  establishment  of 
joint  rates  with  the  Norfolk  &  Western  road,  but  we  think  tiie  law 
requires  that  a  through  route  should  be  forpied  between  the  two 
defendants  (see  the  act  to  regulate  commerce,  sec.  1)  to  the  end  that 
traffic  may  move  freely  from  the  one  road  to  the  other  without  the 
necessity  of  rebilling  at  the  junction  point  or  rehandling  by  the 
shipper.  The  local  interstate  rates  herein  established  may  be  pub- 
lished and  used  by  the  J5ig  Sandy  road  as  proportionals;  that  is, 
separately  established  rates  applicable  on  through  business  under 
tion  6  of  the  act. 

An  order  will  be  entered  in  conformity  with  these  findings. 
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No.  2349. 
HENDERSON  ELEVATOR  COMPANY 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY. 


No.  2350. 
A.  WALLER  &  COMPANY 

V. 

SAME. 


SuimUUd  July  1, 1909,    Decided  February  U,  1910. 


During  a  part  of  1906  defendant,  by  provisions  in  its  tarifib,  applied  to  the  transporta- 
tion from  Omaha,  Nebr.,  and  Council  BluSs,  Iowa,  to  Cairo  and  other  Ohio  River 
crossings  of  grain  placed  in  elevators  at  the  latter  points  and  reshipped  thence  to 
southeastern  destinations  proportional  rates  less  than  the  local  rates  paid  from 
said  points  of  origin  to  said  destinations,  but  no  such  transit  privilege  was  allowed 
at  Henderson,  Ky.;  Ileldt  That  failure  to  allow  the  proportional  rate  and  transit 
privilege  at  Henderson  unlawfully  discriminated  against  complainants*  business 
at  that  point.    Reparation  awarded. 

C.  M.  ButtUt  and  A.  Waller  for  complainants. 
Sidney  F,  Andrews  and  Ed.  Baxter  for  defendant. 

Report  of  the  Commission. 

Knapp,  Chairman: 

Both  of  the  above  entitled  proceedings  ask  reparation  on  account 
of  alleged  unjust  discrimination  in  respect  of  the  proportional  rates 
in  force  during  a  part  of  the  year  1906  for  the  transportation  of  com 
and  oats  in  carloads  from  Omaha,  Nebr.,  and  Council  Bluffs,  Iowa, 
through  Henderson,  Kj.,  to  points  in  the  southeast,  and  may  be  dis- 
posed of  in  one  report.  Both  cases  are  submitted  for  determination 
upon  complaint  and  answer,  and  certain  documentary  evidence.  In 
each  case  the  defendant  admits  in  substance  the  allegations  of  the 
complaint  and  indicates  its  willingness  to  submit  to  an  order  for 
reparation.  , 
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Complainants  in  both  cases  are  corporations  engaged  in  the  grain 
business  at  Henderson^  Ky.  Although  these  formal  complaints  were 
not  filed  until  April  13,  1909;  both  complaints  were  presented  to  the 
Commission  informally  in  November,  1907,  and  were  finally  placed 
upon  the  formal  docket  because  the  facts  were  not  such  as  would 
warrant 'a  reparation  order  under  our  rules  governing  the  disposition 
of  cases  on  the  informal  docket. 

In  case  No.  2349  it  appears  that  during  July,  September,  and 
October,  1906,  complainant  shipped  from  Omaha  and  Council  Bluffs 
|;o  Henderson  11  carloads  of  com,  amounting  to  870,400  pounds,  and 
that  upon  3  of  said  cars  a  rate  of  13  cents  per  100  pounds,  and  upon  8 
of  said  cars  a  rate  of  llf  cents,  was  applied,  resulting  in  aggregate 
freight  charges  of  $725.53.  All  of  the  com  was  later  reconsigned 
from  Henderson  to  points  in  the  southeast  via  defendant's  line. 
During  April,  May,  June,  July,  September,  and  October,  1906,  com- 
plainant in  case  No.  2350  likewise  shipped  from  Omaha  and  Council 
Bluffs  to  Henderson  56  cars  of  com  and  7  cars  of  oats,  aggregating 
4,374,400  pounds.  Upon  37  of  these  cars  a  rate  of  13  cents,  and  upon 
26  cars  a  rate  of  llf  cents,  was  applied,  resulting  in  aggr^ate  freight 
charges  of  $5,433.84.  All  the  com  and  oats  was  reshipped  from 
Henderson  via  defendant's  line  to  southeastern  destinations. 

The  rates  lawfully  appUcable  to  the  traffic  here  in  question  from 
Omaha  and  Coimcil  Bluffs  to  Henderson  proper  were  13  cents  prior 
to  July  5, 1906,  and  llf  cents  subsequent  to  that  date.  Proportional 
rates  of  9  cents  and  7f  cents  were  in  effect  during  corresponding 
periods  on  grain  carried  from  Omaha  and  Council  Bluffs  to  Henderson 
and  Evansville  when  consigned  through  from  origin  to  final  desti- 
nation in  the  southeast.  Defendant  states  that  it  was  its  intention 
to  have  the  proportional  rates  made  appUcable  to  both  Henderson 
and  Evansville  on  grain  delivered  to  elevators  at  those  points  and 
reshipped  to  the  southeast,  but  through  negligence  the  reshipping 
tariff  providing  for  such  appUcation  of  the  proportional  rates  (I.  C.  C. 
No.  A-5949)  was  not  filed  until  Febmary  2,  1907.  At  the  time  these 
shipments  moved  transit  privileges  similar  to  those  subsequently  per- 
mitted at  Henderson  were  in  force  at  other  Ohio  River  crossings 
reached  by  defendant,  and  from  the  record  it  appears  that  the  pro- 
portional rates  from  Omaha  and  Council  Bluffs  to  Cairo  on  grain 
handled  through  the  latter  point  were  the  same  as  the  rates  subse- 
quently made  to  apply  on  grain  reshipped  from  Henderson. 

Complainants  allege  that  defendant's  failure  to  permit  reshipment  at 
Henderson,  during  the  period  covered  by  the  complaint,  under  the 
same  conditions  that  appUed  at  other  Ohio  River  crossings,  unlaw- 
fully discriminated  against  their  business  at  that  point  and  that  they 
thereby  suffered  damage,  as  compared  with  shippers  engaged  in  simi- 
lar business  at  other  Ohio  River  crossings,  to  the  extent  of  4  cents 
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|>er  100  pounds  upon  the  shipments  here  in  question.    These  allega- 
tions are  admitted  bj  defendant. 

Upon  all  the  facts  disclosed  by  the  record  we  find  that  defendant's 
failure  to  place  Henderdbn  upon  the  same  basis  as  other  Ohio  River 
crossings  in  respect  of  the  reshipment  through  that  point  of  grain 
from  Omaha  and  Coimcil  Bluffs  to  southeastern  destinations  unduly 
discriminated  against  complainants,  and  that  as  a  result  thereof  they 
were  damaged  to  the  cg^tent  of  4  cents  per  100  pounds  in  connection 
with  the  shipments  mentioned  in  these  complaints.  An  order  wiU 
accordingly  be  entered  awarding  reparation  to  the  Henderson  Ele- 
vator Company,  complainant  in  No.  2349,  in  the  sum  of  $348.16, 
with  interest,  and  to  A.  Waller  &  Company,  complainant  in  No.  2350, 
in  the  sum  of  $1,740.93,  with  interest;  and  requiring  defendant,  for 
two  years,  to  maintain  at  Henderson  reshipping  privileges  in  respect 
of  grain  transported  from  Omaha  and  Coimcil  Bluffs  through  Hen- 
derson to  southeastern  territory  as  favorable  as  are  maintained  at 
other  Ohio  River  crossings  reached  by  defendant. 
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No.  2561. 
E.  CLEMENS  HORST  COMPANY 

V. 

SOUTHERN  PACIFIC  COMPANY  ET  AL. 


Submitted  December  2,  1909.    Decided  February  8,  1910. 


Reparation  denied  on  claim  that  the  through  rate  on  barley  from  Port  Oosta, 
Cal.,  to  Milwaukee,  Wis.,  had  not  been  applied  on  shipments  made  to  Sac- 
ramento and  there  rebilled  to  Milwaukee. 

Hiram  W.  Johnson  for  complainant 

Wm.  F.  Herrin  and  C.  W.  Durhrow  for  defendants. 

Report  of  the  Commission. 

CocKBBLL,  Commissioner: 

In  November,  1907,  complainant  shipped  from  Port  Costa,  CaL,  to 
Sacramento,  Cal.,  three  carloads  of  barley,  wei^iing  in  the  aggregate 
159,900  pounds.  It  was  the  intention  of  complainant,  if  the  barley 
met  certain  requirements  on  inspection  and  sampling  at  Sacramento, 
to  forward  it  to  Milwaukee,  Wis.  The  shipments  were  consigned  to 
complainant's  representative  at  Sacramento,  who  :  sampled  them. 
None  of  the  barley  was  removed,  and  the  cars  were  forwarded  within 
four  days  from  the  date  they  reached  Sacramento.  The  through  rate 
from  Port  Costa  to  Milwaukee  was  50  cents  per  100  pounds.  There 
were  paid  by  complainant  the  local  rate  from  Port  Costa  to  Sacra- 
mento of  7  cents  per  100  pounds,  and  the  rate  from  Sacramento  to 
Milwaukee  of  50  cents  per  100  poimds.  Reparation  is  asked  in  the 
sum  of  $311.93,  which  represents  the  amount  paid  above  the  through 
rate  from  Port  Costa  to  Milwaukee. 

The  local  charge  from  Port  Costa  to  Sacramento  was  paid  by  com- 
plainant to  the  local  agent  of  the  Southern  Pacific  at  San  Francisco 
subsequent  to  the  shipment  from  Sacramento. 

No  order  of  diversion  from  Sacramento  to  Milwaukee  was  given 
the  Southern  Pacific,  but  through  a  misunderstanding  of  complain- 
ant's representative  at  Sacramento  new  bills  of  lading  were  issued^ 
It  was  the  custom  of  complainant  to  divert  shipments  of  barley  at 
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the  San  Francisco  office  of  the  Southern  Pacific  by  surrendering  the 
bills  of  lading  and  securing  new  ones  covering  the  shipments  to  the 
new  destination. 

At  the  time  the  shipment  moved  the  Southern  Pacific  had  no 
provision  in  its  tariff  permitting  the  diversion  of  grain  in  transit 
through  Sacramento.  It  appears  that  such  diversion  was  permitted 
without  publication.  Such  a  provision  is  now  effective,  having  been 
published  January  1,  1909. 

Under  this  state  of  facts  we  do  not  feel  warranted  in  awarding 
reparation.  Not  only  was  there  no  tariff  provision  covering  the 
privilege,  but  it  is  admitted  by  complainant  that  the  shipments  were 
billed  locally  from  Port  Costa  to  Sacramento  and  were  rebilled  from 
there  to  Milwaukee  at  the  established  rates,  neither  of  which  is 
alleged  to  be  unreasonable. 

The  complaint  will  be  dismissed. 
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No.  2198. 
HINTON  FRUIT  &  PRODUCE  COMPANY 

V. 

CHESAPEAKE  &  OHIO  RAILWAY  COMPANY  ET  AL. 


Submitted  November  17,  1909.    Decided  February  17,  1910, 


A  rate  of  82^  cents  per  100  pounds  charged  on  carload  shipments  of  potatoes 
from  east  Virginia  points  to  Hinton,  W.  Va.,  fomid  to  be  nnjnst  and 
unduly  discriminatory  in  view  of  rate  of  26  cents  on  shipments  of  potatoes 
from  same  points  through  Hinton  to  Charleston,  W.  Va.,  d7  miles  beycmd, 
and  to  Huntington,  W.  Va.,  147  miles  beyond.    Reparation  awarded. 

Thomas  N.  Read  for  complainants. 

Herbert  Fitzpatrick  for  Chesapeake  &  Ohio  Railroad  Company. 

Report  OF  thb  Commission. 

CocKBELL,  Commissioner: 

The  complainants  are  located  at  Hinton,  W.  Ya.,  and  state  that 
they  are  dealers  in  and  shippers  of  potatoes  from  east  Virginia  points 
to  Hinton,  W.  Va.,  and  that  their  competitors  at  Huntington  and 
Charleston,  W.  Va.,  are  engaged  in  the  same  business  and  are  given 
by  the  defendants  a  rate  of  26  cents  per  100  pounds  from  said  points 
to  both  Charleston  and  Huntington,  while  the  defendants  charge  the 
complainants  32^  cents  per  100  pounds  for  shipments  to  Hinton,  an 
intermediate  point,  and  thus  subject  the  complainants  and  Hinton 
to  unjust  discrimination  and  undue  and  unreasonable  prejudice  and 
disadvantage,  and  give  to  their  competitors  an  undue  and  unreason- 
able preference  and  advantage.    Reparation  is  asked. 

The  defendants  claim  that  competition  at  Charleston  and  Hunt- 
ington justifies  a  higher  rate  to  Hinton  than  to  Charleston  and  Hunt- 
ington.   The  facts  in  the  case  are  found  to  be  as  follows : 

In  August,  September,  and  October,  1908,  the  complainants  shipped 
over  the  lines  of  the  defendants  to  themselves  at  Hinton  from  said 
Virginia  points,  via  Port  Norfolk,  Va.,  978  barrels  of  potatoes, 
weighing  154,900  pounds,  and  were  charged  and  paid  32^  cents  per 
100  pounds,  amounting  to  $505.52.  The  defendant,  the  New  York, 
Philadelphia  &  Norfolk  Railroad  Company,  in  connection  with  the 
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Pennsylvania,  Baltimore  &  Ohio,  and  Kanawha  &  Michigan  rail- 
roads, has  a  joint  through  freight  rate  of  26  cents  per  100  pounds  on 
potatoes  from  the  said  Virginia  points  to  Charleston  and  Huntington, 
W.  Va.,  via  Pittsburg,  Pa.,  an  average  haul  of  about  832  miles.  The  de- 
fendants are  granting  to  the  competitors  of  complainants  at  Charles- 
ton, 97  miles  west  of  Hinton,  and  at  Huntington,  147  miles  west  of 
Hinton,  a  through  joint  rate  of  26  cents  per  100  pounds,  and  haul  the 
commodity  through  Hinton  westward  to  said  points.  There  is  no 
competition  at  Charleston  and  at  Huntington  over  the  long  and 
circuitous  route  by  way  of  Pittsburg  that  will  justify  the  rate  of  32^ 
cents  to  Hinton,  and  the  charges  on  the  shipments  of  complainants 
in  excess  of  26  cents  per  100  pounds  are  unduly  discriminatory  and 
subject  the  complainants  to  undue  prejudice  and  disadvantage. 

The  conclusions  of  the  Commission  are  that  the  rate  charged  the 
complainants,  to  the  extent  that  it  exceeded  the  joint  through  rate  of 
26  cents  to  Charleston  and  to  Huntington,  was  and  is  tmreasonable 
and  unjustly  discriminatory  and  unduly  prejudicial,  and  that  the 
complainants  are  entitled  to  reparation  in  the  sum  of  $100.72,  with 
interest,  and  that  a  rate  not  to  exceed  the  rate  to  Charleston  from 
said  points  of  origin  to  Hinton  would  be  a  just  and  reasonable  rate 
as  the  maximum  to  be  charged  in  the  future. 

An  order  will  be  issued  accordingly. 
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No.  1811. 

F.  O.  HELLSTHOM 

V. 

NORTHERN  PACIFIC  RAILWAY  COMPANY. 


Submitted  May  19,  1909.    Decided  February  17,  1910. 


Rate  of  60  cents  per  100  pounds  <xi  bemp  in  carloads  from  Pacific  coast  terml- 
nals  to  Bismarck,  N.  Dak.,  not  foond  to  be  discriminatory  as  compared 
with  rate  of  66  ceaits  from  same  points  to  Chicago. 

Andrew  Miller  for  complainant. 
Charles  W.  Bunn  for  defendant 

Report  of  the  Commission. 

Pboutt,  Com/missioner: 

The  complainant  is  warden  of  the  North  Dakota  penitentiary,  and 
in  his  official  capacity  is  engaged  in  the  manufacture  of  binding  twine 
from  manila  hemp  at  Bismarck,  in  that  state.  The  rate  of  the  de- 
fendant on  hemp  from  Pacific  coast  terminals  to  Bismarck  is  50  cents 
per  100  poimds,  in  carloads ;  to  Stillwater,  Minn.,  and  Chicago,  HL, 
55  cents  per  100  pounds.  The  complainant  alleges  that  the  rate  to 
Bismarck  is  unlawful. 

The  only  evidence  adduced  in  support  of  this  contention  is  that 
derived  from  an  examination  of  the  tariffs  themselves.  The  distance 
from  Seattle  to  Bismarck  is  approximately  1,468  miles;  to  Chicago, 
through  Bismarck,  approximately  2,375  miles.  Now,  the  complain- 
ant contends  that  if  55  cents  is  a  reasonable  rate  to  Chicago,  50  cents 
must  be  an  excessive  rate  to  Bismarck.  When  the  defendant  handles 
hemp  from  Seattle  to  Chicago  it  hauls  it  to  Minnesota  Transfer,  and 
there  makes  delivery  to  some  connection.  For  this  service  it  receives 
less  than  50  cents  per  100  pounds,  and  the  complainant  asserts  that 
the  Northern  Pacific  certainly  ought  not  to  charge  more  for  the  trans- 
portation to  Bismarck  than  it  receives  for  its  service  to  Minnesota 
Transfer. 

Hemp  from  the  Philippines  is  brought  into  the  United  States 
through  Pacific  coast  ports,  and  is  also  taken  via  the  Suez  Canal  to 
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the  various  ports  upon  the  Atlantic  seaboard  and  the  Gulf  of  Mexico. 
The  cost  of  water  transportation  is  substantially  the  same  to  Pacific 
and  Atlantic  ports. 

Chicago  is  something  less  than  1,000  miles  from  both  the  Gulf 
ports  and  most  of  the  North  Atlantic  ports,  while  the  distance  from 
the  Pacific  ports  is  over  2,000  miles.  It  is  evident  therefore  that  if 
the  rail  line  leading  from  the  Pacific  coast  transports  hemp  to  Chicago 
it  must  make  a  much  lower  rate  per  ton-mile  than  lines  leading  from 
the  Gulf  and  Atlantic  ports,  and  the  same  thing  is  true  in  a  less 
degree  of  Stillwater. 

This  competitive  condition  at  Chicago  justifies  the  defendant  in 
naming  a  rate  from  the  Pacific  coast  to  that  point  which  is  relatively 
lower  than  its  rate  to  intermediate  points  at  which  the  force  of  this 
competition  is  not  felt,  provided  its  rate  to  the  more  distant  point  is 
not  so  low  as  to  be  imremunerative.  We  can  not  find,  in  the  present 
case,  that  a  rate  of  55  cents  would  be  less  than  the  cost  of  the  service, 
and  no  claim  is  made  that  the  rate  from  Seattle  to  Bismarck  is 
unreasonably  high. 

The  complaint  will  therefore  be  dismissed. 
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No.  1481. 
EAST  ST.  liOUIS  WALNUT  COMPANY 

V. 

ST.    LOUIS    SOUTHWESTERN    RAILWAY    COMPANY    OF 

TEXAS  ET  AL. 


SvhmiUed  December  8, 1909.    Decided  February  8, 1910, 


Rates  on  walnut  logs  in  carloads  from  Weiner  and  St.  Francis,  Ark.,  and  intermediate 
points  to  East  St.  Louis,  111.,  found  unreasonable. 

S.  F.  Prouty  for  complainant. 

8,  H.  West  and  Roy  F.  Britton  for  St.  Louis  Southwestern  Railway 
Company. 

Report  of  the  Commission. 

LakE;  Commissioner: 

Complainant  challenges  the  lawfulness  of  the  rates  exacted  by  the 
defendants  for  the  transportation  of  walnut  logs  in  carloads  from 
Weiner  and  St.  Francis,  Ark.,  and  intermediate  points  to  East  St. 
LouiS;  HI.  The  rate  applicable  from  Weiner  and  neighboring  points 
is  17J  cents  per  100  pounds,  while  the  rate  from  St.  Francis  and 
points  in  that  vicinity  is  16 J  cents  per  100  pounds.  The  rates  from 
points  in  Missouri  on  the  line  of  the  defendant,  the  St.  Louis  South- 
western Railway  Company,  to  East  St.  Louis  range  from  7  to  11 
cents  per  100  pounds.  These  rates  are  alleged  to  be  imjust  and 
imreasonable,  and  it  is  further  alleged  that  the  charge  of  1}  cents 
more  per  100  pounds  on  shipments  to  East  St.  Louis  than  is  chained 
on  the  same  traffic  to  St.  Louis  is  imreasonable,  discriminatory,  and 
in  violation  of  the  fourth  section  of  the  act.     Reparation  is  asked. 

It  appears  that  the  St.  Louis  Southwestern  Railway  Company  o 
Texas  does  not  participate  in  the  traffic  in  question  from  Arkansa 
points  to  East  St.  Louis  or  St.  Louis,  and  the  complaint  as  to  it  wi 
be  dismissed. 

The  St.  Louis  Southwestern  Railway  extends  in  a  northeaster! 
direction  from  the  Texas  state  line,  traverses  the  state  of  Arkansa 
and  crosses  the  Mississippi  River  at  Thebes,  111.,  and  thence  runs  i 
the  east  side  of  the  river  to  East  St.  Louis.  The  distance  from  t 
Francis  to  East  St.  Louis  is  214  miles,  and  from  Weiner  273  miles. 
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Complainant  is  engaged  in  the  manufacture  of  yarious  products 
including  gun  stocks  from  walnut  logs.  It  makes  shipments  of  short- 
length  logs,  not  fit  for  export  and  of  a  cheaper  grade  than  those  ex- 
ported, from  various  points  in  Arkansas,  Illinois,  Iowa,  Missouri, 
and  other  states  to  East  St.  Louis. 

The  history  of  the  rates  in  effect  over  the  lines  of  defendants  from 
and  to  the  points  named  is,  in  brief,  as  follows: 

Effective  June  1, 1903,  a  rate  of  13}  cents  per  100  pounds  on  walnut 
logs  (not  squared),  C.  L.,  was  made  appUcable  from  St.  Francis  and 
Weiner,  Ark.,  to  East  St.  Louis,  111.  This  rate  was  in  force  till  Sep- 
tember 2,  1907,  when  it  was  advanced  to  16}  cents  per  100  pounds. 
Effective  March  15,  1909,  the  rate  from  Weiner,  Ark.,  was  advanced 
to  18}  cents  per  100  pounds.  On  June  15, 1909,  the  rate  from  Weiner 
was  reduced  to  17}  cents  per  100  pounds,  and  this  rate  is  still  in 
force.    The  present  rate  from  St.  Francis  is  16}  cents  per  100  pounds. 

In  the  case  of  East  St.  Louis  Walnut  Co.  v.  M.  P.  By.  Co.,  14 
I.  C.  C.  Rep.,  553,  the  Commission  found  that  the  rate  in  excess  of  11} 
cents  per  100  pounds  from  Newport,  Ark.,  to  East  St.  Louis  was  unrea- 
sonable, and  issued  an  order  accordingly.  In  the  case  of  East  St. 
Louis  Walnut  Co.  v.  C,  R.  L  dh  P.  By.  Co,,  14  L  C.  C.  Rep.,  575,  it  was 
found  that  a  rate  on  walnut  logs  in  excess  of  14}  cents  per  100  pounds 
from  Newport  via  the  lines  of  the  Chicago,  Rock  Island  &  Pacific  and 
St.  Loub  &  San  Francisco  to  East  St.  Louis  was  unreasonable  and  that 
the  rate  to  St.  Louis  should  not  exceed  13  cents.  The  rate  now  in 
effect  on  this  traffic  from  Newport  to  East  St.  Louis  via  both  routes 
above  named  is  11}  cents.  Newport  is  situated  on  the  lines  of  the 
Chicago,  Rock  Island  &  Pacific  and  St.  Louis,  Iron  Mountain  & 
Southern,  a  short  distance  east  of  Weiner.  The  distance  from  East 
St.  Louis  via  the  St.  Louis,  Iron  Mountain  &  Southern  and  Missouri 
Pacific  is  265  miles,  and  via  the  Chicago,  Rock  Island  &  Pacific  and 
St.  Louis  &  San  Francisco,  425  miles. 

Generally  speaking,  the  rates  on  logs  from  points  in  Kentucky , 
Tennessee,  and  Indiana  to  St.  Louis  and  East  St.  Louis  are  the  same. 
It  does  not  appear  that  conditions  attending  the  transportation  from 
Weiner  and  St.  Francis  to  East  St.  Louis  are  different  from  those  sur- 
rounding traffic  from  Newport.  Upon  consideration  of  the  evidence 
we  find  that  the  present  rates  for  the  transportation  of  walnut  logs 
in  carloads  from  Weiner  and  St.  Francis,  Ark.,  and  intermediate 
points  to  East  St.  Louis  are  unreasonable  and  unjust  to  the  extent 
that  they  exceed  11}  cents  per  100  pounds.  We  find  further  that 
complainant  is  entitled  to  reparation  on  all  shipments  moving  from 
the  points  in  question  within  the  period  of  the  statute  of  limitations. 

This  finding  renders  it  unnecessary  to  consider  whether  the  exac- 
tion of  a  higher  rate  on  shipments  to  E^tst  St.  Louis  than  is  applied 
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on  traffic  moving  to  St.  Louis  over  the  lines  of  the  defendants  consti- 
tutes unjust  discrimination.  It  is  to  be  observed  in  this  connection, 
however,  that  there  does  not  appear  to  be  any  reason  why  shipments 
from  Arkansas  points  moving  through  Thebes  to  East  St.  Louis 
should  be  subject  to  a  higher  rate  than  is  charged  on  shipments  to  St. 
Louis  from  the  same  points.  Carriers  on  the  west  side  of  the  river 
from  the  same  general  territoiy  make  the  same  rates  to  the  same 
points  on  this  traffic,  and  there  is  no  competition  that  warrants  higher 
rates.  Shipments  of  logs  from  Newport  must  cross  the  Mississippi 
River  at  St.  Louis  when  moving  by  lines  serving  that  territoiy  on  the 
west  side  of  the  river,  and  the  bridge  arbitrary  is  absorbed  in  that  rate. 

The  prayer  of  the  petition  is  that  the  rates  be  reduced  from  all 
points  from  Weiner,  Ark.,  to  Thebes,  HI.  No  evidence  was  submitted, 
however,  with  respect  to  the  rates  from  the  Missouri  state  line  to 
Thebes.  The  evidence  related  wholly  to  shipments  from  Arkansas 
points.  An  examination  of  the  tariff  shows  that  the  rate  from  all 
Missouri  stations  from  Campbell  to  Delta,  Mo.,  inclusive,  is  11  cents 
per  100  pounds,  from  Edna  and  Rockview,  Mo.,  inclusive,  9  cents,  and 
from  Grays  Point,  Mo.,  to  Thebes,  111.,  7  cents.  Having  nothing 
before  us  with  respect  to  the  circumstances  attending  the  construc- 
tion of  the  rates  from  the  Missouri  state  line  to  Theb^,  nor  the  con- 
ditions of  the  traffic  between  these  points  and  East  St.  Louis,  we  are 
unable  to  determine  that  the  rates  are  unreasonable  or  imjust.  It  is 
assumed,  however,  that  if  the  reduction  of  the  rates  above  indi- 
cated throw  the  rates  from  Missouri  points  to  East  St.  Louis  out  of 
line,  the  defendant  will  readjust  those  rates  accordingly.  No  repara- 
tion will  be  granted  on  shipments  made  from  any  Missouri  point  to 
East  St.  Louis. 

On  the  question  of  reparation  it  is  to  be  observed  that  the  com- 
plaint was  originally  filed  with  the  Commission  on  March  10,  1908, 
and  no  mention  was  made  of  reparation,  nor  were  the  shipments  in 
any  way  referred  to.  It  appears  from  an  examination  of  the  record 
that  on  September  26,  1908,  complainant  submitted  to  the  Commis- 
sion an  amendment  setting  forth  the  shipments  and  the  amount  of 
reparation  asked.  An  order  has  been  issued  dating  the  amendment 
as  having  been  filed  September  26,  1908.  Accepting  this  latter  date, 
the  first  seven  shipments  in  the  statement  submitted  by  complainant, 
moving  between  February  9,  1906,  and  August  18,  1906,  are  barred 
under  the  ruling  of  the  Commission.  A  statement  submitted  by 
complainant  covers  15  cars  of  logs  moving  from  Brighton,  Fisher, 
Piggott,  Greenway,  and  Rector,  Ark.,  between  March  6,  1907,  and 
August  8,  1908.  It  will  therefore  be  observed  that  some  of  them 
moved  after  the  amendment  was  tendered  to  the  Commission,  and  it 
does  not  appear  that  defendants  have  had  any  opportunity  to  check 
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the  shipments  and  ascertain  whether  they  were  made  as  alleged  or 
the  weights  correctly  given.  Accordingly  no  order  for  reparation 
will  be  made  at  Uds  time.  Complainant  and  accounting  officers 
of  defendants  should  check  the  shipments  falling  within  the  findings 
herein  made  and  file  an  agreed  statement  as  to  the  number,  weight, 
and  movement  thereof,  whereupon  an  order  for  reparation  will  be 
duly  issued. 

An  order  requiring  the  maintenance  of  the  rate  for  the  futxure  will 
be  entered. 


No.  2786. 
A.  MERLE  COMPANY 

V. 

NEW  YORK,  NEW  HAVEN  &  HARTFORD  RAH^ROAD 

COMPANY  ET  AL. 


Submitted  February  11, 1910.    Decided  February  U,  1910. 


Bate  of  |8  per  100  pounds  on  L.  C  L.  shipments  of  metal  fomltnre  knobs  or 
trimmings  from  Grand  Haven,  Mich.,  Borne,  N.  Y.,  and  Waterbnry,  Oonn., 
to  San  Pranclsco,  Gal.,  foond  unreasonable  to  the  ext^t  that  It  exceeded 
|2  per  100  pounds.    Beparatlon  ordered. 

/.  0.  Bracken  for  complainant 

Edward  TT.  Camp  for  Atchis<Mi,  Topeka  &  Santa  Fe  Railway  Com- 
pany. 

F.  C.  DiOardy  P.  F.  Dunne  and  C.  W.  Durhrow  for  Southern  Pa- 
cific  Company. 

Report  of  the  Commission. 

CocKBELL,  Commissioner: 

It  is  alleged  in  this  complaint  that  the  charge  by  defendants,  $8 
per  100  pounds,  for  transportation  of  82  less-than-carload  shipments 
of  metal  furniture  knobs  or  trimmings  from  Grand  Haven,  Mich., 
Rome,  N.  Y.,  and  Waterbury,  Conn.,  to  San  Francisco,  CaL,  was  un- 
reasonable to  the  extent  that  it  exceeded  $2  per  100  pounds. 

The  shipments  moved  from  February,  1908^  to  February,  1909,  in- 
clusive, and  aggregated  in  weight  22,612  pounds,  oa  which  total 
charges  of  $678.18  were  collected.    Reparaticm  is  asked. 
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While  these  shipments  moved  over  different  routes,  they  are  all 
contained  in  the  same  complaint  and  will  be  disposed  of  in  this 
rei)ort. 

This  case  is  similar  in  all  essential  respects  to  the  cases  of  A.  Merle 
Co.  V.  A.,  T.  &  S.  F.  Ry.  Co.,  17  I.  C.  C,  Rep.  471.  Those  cases 
were  submitted  on  the  pleadings  and  certain  stipulations.  It  ap- 
peared therein  that  by  a  new  tariff  effective  December  6,  1909,  the 
defendants  in  those  cases  and  the  defendants  in  these  cases  have 
made  effective  the  less-than-carload  commodity  rate  of  $2,  so  that  it 
now  covers  shipments  similar  to  those  here  in  question.  The  $3 
charge  was  the  first  class  rate  applying  on  furniture  and  trimmings 
in  less-than-carload  lots. 

This  case  was  not  submitted  on  the  pleadings  for  the  reason  that 
certain  of  the  defendants  herein  denied  that  the  rate  charged  was 
unreasonable.  It  appears,  however,  that  the  New  York  Central  ft 
Hudson  Kiver  and  the  Atchison,  Topeka  &  Santa  Fe  have  admitted 
that  the  charge  exacted  was  unreasonable  because  the  shipments  were 
of  the  same  material  as  those  taking  lower  rates,  and  the  carriers  who 
did  not  so  admit  have  become  parties  to  the  tariff  which  now  makes 
the  $2  rate  effective.  At  the  hearing  there  was  nothing  introduced 
in  evidence  to  show  that  metal  furniture  knobs  or  trimmings  are  not 
of  the  same  material  as  brass  shells  and  canopies  for  lighting  fixtures, 
or  that  there  was  any  transportation  reason  for  a  higher  charge. 
The  only  difference  between  the  two  ccnnmodities  appears  to  be  the 
use  to  which  they  are  put 

Therefore,  in  view  of  the  fact  that  the  carriers  have  since  volun- 
tarily put  into  effect  the  rate  applicable  to  shipments  of  this  charac- 
ter for  which  complainant  contends,  and  at  least  part  of  them 
acknowledge  that  the  claim  for  reparation  is  a  just  one,  and  no  reason 
appears  why  higher  charges  were  made  on  these  shipments,  we  find 
that  brass  furniture  trimmings  or  knobs  should  not  take  higher  rates 
than  brass  shells  and  canopies  for  lighting  fixtures,  and  that  a  reason- 
able rate  at  the  time  of  the  movements  referred  to  in  this  c(»nplaint 
was,  and  for  the  future  will  be,  $2  per  100  poimds.  We  further  find 
that  the  complainant  is  entitled  to  reparation  on  the  said  shipments 
in  the  smn  of  $226.12,  with  interest.  Orders  will  be  issued  to  the 
carriers  parties  to  the  routes  over  which  the  traffic  moved  to  pay  the 
amount  of  reparation  to  complainant  on  shipments  in  which  they 

participated. 
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No.  2486. 

BLODGETT  MILLING  COMPANY 

v. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY 

ET  AL. 


Submitted  October  tl,  1909.    Decided  February  17,  1910, 


Reparation  awarded  for  the  coUection  of  unreasonable  charges  upon  a  carload  of 
buckwheat  shipped  from  Gobies,  Mich.,  to  Janesville,  Wis. 

Frank  H.  Blodgett  for  complainant. 

Wmiam  EUis  for  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 

0.  E.  BuUerjUld  for  Michigan  Central  Railway  Company. 

Report  of  the  Commission. 

Lake,  Commissioner: 

On  December  11,  1906,  complainant  shipped  a  carload  of  buck- 
wheat from  Gobies,  Mich.,  to  Janesville,  Wis.,  via  the  lines  of  the 
defendants,  charges  being  assessed  in  accordance  with  the  through 
rate  of  21}  cents  per  100  pounds.  Owing  to  a  dispute  between  the 
shipper  and  the  carriers  as  to  the  rate  properly  appUcable,  the  freight 
charges  were  not  paid  until  December  12,  1908.  The  rate  of  21} 
cents  per  100  pounds  as  applied  is  alleged  to  be  unjust  and  unreason- 
able to  the  extent  that  it  exceeds  the  combination  of  rates  through 
Chicago,  yielding  a  total  through  charge  of  14  cents  per  100  pounds. 
On  August  6,  1907,  the  through  rate  was  reduced  to  14  cents  per  100 
pounds,  the  combination  upon  Chicago  as  aforesaid.  It  appears, 
however,  that  on  September  30,  1907,  the  21}-cent  rate  was  restored. 

Defendants  admit  the  justice  of  the  complaint  and  join  in  the 
request  that  reparation  be  awarded.  By  stipulation  between  the 
parties  the  complaint  is  submitted  for  determination  upon  the 
pleadings. 

We  find  that  the  rate  of  21}  cents  per  100  pounds  assessed  and 

collected  on  this  sliipment  was  unjust  and  unreasonable  to  the  extent 

that  it  exceeds  the  rate  of  14  cents  per  100  poimds  as  subsequently 

established.    We  find  further  that  the  rate  to  be  observed  by  the 

defendants  in  the  future  for  the  transportation  of  buckwheat  in 

carloads  from  Gobies,  Mich.,  to  Janesville,  Wis.,  should  not  exceed 

14  cents  per  100  pounds.    Reparation  will  be  awarded  in  the  amount 

of  $26.25  as  claimed,  with  interest.  An  order  wiU  be  issued  accordingly. 
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No.  2586. 
BLACK  HORSE  TOBACCO  COMPANY 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  ET  AL. 


No.  2664. 
SAME 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  ET  AL. 


SubmHUd  December  8,  1909.     Decided  February  17,  1910. 


1.  The  minimam  weights  imposed  by  defendants  npon  compUdnanffl  shipments  of 

leaf  tobacco  in  hogsheads  from  points  in  Kentucky  and  Tennessee  to  points  in 
Mexico  found  to  be  excessive  and  reparation  awarded. 

2.  The  Commission  has  no  authority  to  establish  a  rate  of  transportation  in  Mexico, 

nor  to  order  the  maintenance  of  a  rate  for  the  future  from  a  point  in  the  United 
States  to  a  point  in  Mexico,  but  it  may  require  the  American  carriers  to  cease 
and  desist  from  continuing  to  apply  a  joint  through  rate  or  any  rule,  regola* 
tion,  or  practice  in  connection  with  their  joint  through  rate;  and  it  may,  where 
such  rate  has  been  voluntarily  maintained,  inquire  whether  it  has  been  rea- 
sonable, and  if  found  unreasonable,  award  damages. 

3.  If  an  initial  carrier  files  and  posts  a  tariff  naming  joint  rates  from  stations  upon  its 

line  to  destinations  upon  a  connecting  line,  in  which  tariff  the  connecting  line 
does  not  concur,  the  initial  line  thereby  becomes  responsible  to  the  shipper 
under  its  tariff.  If  the  shipper  is  compelled  to  pay,  under  rates  legally  in  effect, 
a  greater  transportation  chuge  than  that  named  in  the  tariff,  he  may  recover 
from  the  initial  carrier  the  difference,  certainly  if  the  rate  posted  by  it  is  found 
to  be  reasonable. 

4.  Every  carrier  party  to  a  joint  rate  is  jointly  and  severally  responsible  for  that  rate, 

and  those  carriers  who  actually  participate  in  the  transportation  under  a  joint 
rate  are  jointly  and  severally  liable  in  damages  for  the  unreasonableness  ol 
that  rate. 

5.  A  complainant  is  not  deprived  of  his*  right  to  a  reasonable  rate  by  the  f^t  that 

the  defendants,  through  neglect  of  the  rules  of  this  Commission  as  to  the  pab> 
lication  of  their  tariffs,  had  failed  to  establish  that  rate  in  legal  form. 

W.  R.  Perkins  for  complainant 

8lo8S  D.  Baxter  for  Louisville  &  Nashville  Railroad  Company. 

Ed.  Baxter  for  Illinois  Central  Railroad  Company. 

James  Hagerman  and  Joseph  M.  Bryson  for  Missouri,  Kansas  & 
Texas  Railway  Company,  and  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas. 
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Report  of  the  Commission. 

Proxjty,  Commissioner: 

The  questions  presented  in  these  two  cases  are  analogous  and  the 
cases  were  heaixl  together.  In  both  cases  the  shipments  consisted  of 
leaf  tobacco  in  hogsheads  and  the  allegation  is  that  an  excessive 
minimum  weight  was  imposed. 

In  No.  2586  the  complainant  shipped  by  the  Illinois  Central  as  the 
initial  line,  over  the  lines  of  the  defendants,  to  Laredo,  and  from 
Laredo  over  the  line  of  the  Mexican  National  Bailroad  to  Monte- 
rey, Mexico,  four  carloads  of  tobacco  containing,  respectively,  28,916; 
80,925;  31,575;  and  28,205  pounds,  aggregating  119,620  pounds. 
The  minimum  then  in  effect  was  33,069  pounds,  and  charges  were 
assessed  upon  three  of  these  carloads  on  the  basis  of  that  minimum  at 
a  rate  of  96  cents  per  100  pounds,  and  upon  the  remaining  carload  at  a 
rate  of  94  cents  per  100  pounds,  those  being  the  joint  through  rates  at 
that  time  supposed  to  be  in  effect  between  the  points  of  origin  and 
Monterey.  The  charges  so  assessed  aggregated  $1,263.27.  The  com- 
plainant insists  that  the  minimum  should  not  have  exceeded  27,558 
pounds  and  that  therefore  the  charges  should  have  been  assessed  upon 
the  actual  weights.  If  so  assessed  they  would  have  amounted  to 
$1,142.57,  or  $120.70  less  than  the  amount  paid  by  the  complainant 

No.  2664  involves  six  carloads  of  tobacco,  aggregating  182,223  pounds. 
In  each  case  the  actual  weight  equaled  or  exceeded  27,558  pounds,  and 
charges  were  assessed  upon  a  minimum  of  33,069  pounds,  which  was 
in  every  case  in  excess  of  the  actual  loading.  The  charges  exacted  of 
the  complainant  and  paid  by  it  were  $1,989.46,  whereas  had  they  been 
assessed  upon  the  actual  weight  they  would  have  amounted  to 
$1,749.35,  a  difference  of  $240.11,  which  the  complainant  claims  to 
recover.  This  amount,  $240.11,  includes  $84.70  error  in  Computing 
the  charges  upon  one  carload. 

All  the  above  shipments  were  made  between  October  8  and  Decem- 
ber 6,  1907. 

The  testimony  shows  that  from  1900  to  1903  the  miBimum  upon 
shipments  of  this  character  over  these  lines  was  20,000  pounds;  that 
from  19<)3  to  1907  it  was  22,046  pounds;  that  from  October  5,  1907, 
to  June  5,  190S,  it  was  33,0(59  pounds,  while  on  June  5,  1908,  it  was 
made  27,558  pounds.  The  testimony  further  indicates  that  it  is  im- 
possible to  load  into  cars  not  exceeding  40  feet  in  length  83,069 
pounds  of  toba(*co  in  hogsheads,  and  also  that  lower  minimums  pre- 
vail  in  other  territory. 

We  find  that  the  minimum  imposed,  33,069  pounds,  was  unreason- 
able, and  that  it  ought  not  to  have  exceeded  27,558  pounds.  The 
complainant  has  therefore  been  compelled  to  pay  unreasonable  charges 
in  the  two  cases  by  the  amounts  above  stated. 
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These  shipments  were  all  from  pomts  in  Kentucky  to  Monterey, 
Mexico.  They  were  canned  by  the  American  lines  to  Laredo,  and 
from  Laredo  to  Monterey  by  the  Mexican  line.  The  rate  was  a  joint 
through  rate,  the  divisions  of  which  do  not  appear  in  this  record  nor 
in  the  files  of  the  Commission,  and  the  tariff  establishing  that  i«te 
was,  at  the  time  of  this  movement,  in  no  way  concurred  in  by  the 
Mexican  railway,  nor  is  that  railway  a  party  to  these  proceedings. 
Under  our  present  rules  we  would  have  the  concurrence  of  the  Mexican 
line  or  a  statement  of  the  agreed  divisions  and  so  could  determine 
definitely  the  proportions  and  liabilities  of  the  American  carriers. 
Can  we  award  reparation  for  the  full  excess  or  for  any  part  of  the 
excess  against  the  American  lines? 

Every  carrier  party  to  a  joint  rate  is  jointly  and  severally  respon- 
sible for  that  rate.  Osborne  v.  C.  &  N.  W.  Ry.  Co.^  48  Fed.  Rep., 
49;  Interstate  Commerce  Commission  v.  Z.  c&  N.  R.  R.  Co.^  118  Fed. 
Bep.,  613.  Those  carriers  who  actually  participate  in  the  transporta- 
tion under  a  joint  rate  are  jointly  and  severally  liable  in  damages  for 
the  unreasonableness  of  that  rate.  Nicola ^  Stone  <&  Myers  Co.  v.  Z. 
cfe  JV.  R.  R.  Co. ,  14  I.  C.  C.  Bep. ,  199.  Should  the  same  rule  be 
applied  where  the  transportation  is  partly  in  a  foreign  country  and 
where  one  of  the  carriers  participating  in  the  joint  rate  is  a  foreign 
railway  which  has  not  concurred  in  the  tariff  establishing  that  rate? 

The  act  to  regulate  commerce  confers  jurisdiction  over  conunon  car- 
riers engaged  in  the  transportation  of  persons  or  property  from  any 
place  in  the  United  States  to  an  adjacent  foreign  country.  That  act 
further  provides  that  *'A11  charges  made  for  any  service  rendered  or 
to  be  rendered,  in  the  transportation  of  passengers  or  property,  as 
aforc8aid,"  shall  be  just  and  reasonable.  These  American  carriers  are 
therefore  under  requirement  to  impose  reasonable  charges  for  the 
trans{X)rtation  before  us. 

If  the  American  line  saw  fit,  it  might  doubtless  name  a  rate  to  the 
Mexican  border,  and  in  that  event  we  could  deal  only  with  the  service 
up  to  the  Mexican  line.  Instead  of  adopting  that  course  the  American 
carriers,  in  connection  with  the  Mexican  carrier,  established  a  joint 
charge  for  the  entire  service  from  the  point  in  the  United  States  to 
the  point  in  Mexico,  and  gave  no  information  as  to  the  part  of  that 
charge  which  would  accrue  to  the  American  roads.  This  does  not 
relieve  the  American  carriers  from  obligation  to  impose  a  reasonable 
charge  for  their  service;  it  does  make  it  impossible  for  the  Commission 
to  determine  the  reasonableness  of  that  charge,  except  by  examining 
the  entire  through  rate. 

Clearly,  we  have  no  authority  to  establish  a  rate  of  transportation 
in  Mexico;  nor  to  order  the  maintenance  of  a  rate  for  the  future  from 
a  point  in  the  United  States  to  a  point  in  Mexico;  bat  we  may  require 
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the  American  carriers  to  cease  and  desist  from  continuing  to  apply  a 
joint  through  rate,  or  any  rule,  regulation,  or  practice  in  connection 
with  that  joint  through  rate,  and  we  may,  where  such  rate  has  been 
voluntarily  maintained,  inquire  whether  it  has  been  reasonable,  and  if 
found  unreasonable,  award  damages  in  that  behalf. 

A  still  further  question  is  presented  in  No.  2664,  in  which  the 
Louisville  &  Nashville  was  the  originating  carrier. 

All  the  American  lines  over  which  these  shipments  moved,  except 
the  Louisville  &  Nashville,  are  members  of  the  Southwestern  Tariff 
Committee,  which  files  with  the  Commission  the  rates,  under  proper 
authority  from  the  respective  carriers.  The  Louisville  &  Nashville  is 
not  a  member  of  the  Southwestern  Tariff  Committee  and  has  not 
authorized  that  conmdttee  to  file  its  schedules. 

Effective  June  27, 1907,  the  Southwestern  Tariff  Committee,  by  tariff, 
L  C.  C.  491,  established  a  minimum  weight  on  shipments  of  tobacco 
between  points  of  origin  in  Kentucky  and  Monterey,  Mexico,  of  22,046 
pounds.  The  Louisville  &  Nashville  was  named  a  party  to  this  tariff, 
but  did  not  file  its  concurrence.  Effective  October  5, 1907,  the  South- 
western Tariff  Committee,  by  Supplement  3  to  the  original  tariff, 
increased  the  minimum  to  33,069  pounds.  Effective  October  11, 1907, 
the  Louisville  &  Nashville  established  No.  491  as  its  tariff,  but  made 
no  reference  to  Supplement  3.  Effective  December  23,  the  Louisville 
&  Nashville  published  Supplement  3  as  its  own  supplement  No.  4. 
The  Southwestern  Tariff  Committee  did  not  concur  in  either  of  these 
tariffs  when  filed  by  the  Louisville  &  Nashville. 

It  seems  plain  that  between  October  11  and  December  28,  1907, 
during  which  period  all  the  shipments  in  question  moved,  there  was 
no  joint  through  rate  in  effect  between  these  points  of  origin  and 
Monterey,  under  the  rules  of  this  Commission.  The  Southwestern 
Tariff  Committee  had  filed  a  schedule  naming  rates  from  points  upon 
the  Louisville  &  Nushvilte,  but  that  schedule  had  not  been  concurred 
in  by  the  Louisville  &  Nashville.  October  11,  the  Louisville  & 
Nashville  filed  as  its  schedule  the  tariff  of  the  Southwestern  Tariff 
Committee,  but,  in  the  meantime,  that  tariff  had  been  changed. 
Assuming  that  a  through  rate  could  be  constructed  by  tiie  filing  inde- 
pendently of  the  same  tariff  by  these  different  lines,  that  in  the  case 
before  us  had  not  been  done.  The  minds  of  these  two  parties  liad 
not  met  u{)on  any  tariff;  nor  had  they  concurrently  established  the  same 
tariff.  Under  our  rulings  the  rates  in  effect  upon  the  several  lines 
ought  properly  to  have  been  applied  to  these  shipments.  These  com- 
bined rates  during  this  period  were,  when  Imsed  on  New  Orleans, 
$1.18,  and  when  ba^ed  on  St.  Louis,  $1.23  per  100  pounds,  with  a 
minimum  of  22,046  pounds  from  point  of  origin  to  the  gateway,  and 

83,069  pounds  from  the  gateway  to  destination. 
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If  a  carrier  files  and  posts  a  tariff  naming  joint  rates  from  stations 
upon  its  line  to  destinations  upon  a  connecting  line,  in  which  tariff  the 
connecting  line  does  not  concur,  the  initial  line  thereby  becomes 
responsible  to  the  shipper  under  its  tariff.  If  the  shipper  is  com- 
pelled to  pay,  under  rates  legally  in  effect,  a  greater  transportation 
charge  than  that  named  m  the  tariff  be  may  recover  from  the  initial 
line  the  difference,  certainly  if  the  rate  posted  by  it  is  found  to  be 
reasonable.  In  the  case  before  us  we  might  well  award  this  com- 
plainant damages  against  the  Louisville  &  Nashville  for  the  full  amount 
of  the  difference  between  the  rates  which  were  legally  in  effect  and 
which  should  have  been  applied  to  this  transportation  and  those  rates 
named  by  its  tariff. 

In  the  present  instance  the  Liouisville  &  Nashville  is  not,  however, 
the  onl}'  transgressor.  The  first  delinquent  was  the  Southwestern 
Tariff  Committee,  which  filed,  without  authority  from  the  Louisville  & 
Nashville,  and  without  its  concurrence,  a  tariff  naming  rates  from 
points  upon  its  line.  There  seems  to  be  no  good  reason  why  one  of 
these  lines  should  be  held  more  responsible  than  the  other  for  failure 
to  properly  establish  these  rates.  We  think  all  these  lines  ought  to  be 
and  may  legally  be  held  jointly  and  severally  responsible. 

When  these  shipments  moved  all  the  defendants  assumed  to  have  in 
effect  a  joint  through  rate.  They  accepted  and  transported  the  mer- 
chandise of  the  complainant  under  that  rate.  This  being  so,  the 
Commission  may  determine  what  would  have  been  a  reasonable  joint 
rate  and  give  complainant  the  benefit  of  that 

In  Corporation  Commission  of  the  State  of  OTdaJwrrva  v.  (7.  ^R.L<k  O. 
Ry,  Co,^  17  I.  C.  C.  Rep.,  379,  decided  January  3,  1910,  it  appeared 
that  the  defendants  had  formerly  maintained  joint  rates  for  the  trans- 
portation of  lumber  between  points  in  Texas  and  points  in  Oklahoma; 
that  these  joint  rates  had  beep  unlawfully  canceled  but  subsequently 
restored.  It  was  held  that  with  respect  to  shipments  made  during 
the  interim  when  no  joint  rate  was  in  effect  and  upon  which  the  com- 
plainant was  required  to  pay  local  rates,  damages  would  be  awarded 
in  the  difference  between  the  joint  rate  which  should  have  been  in 
effect  and  the  local  rates  which  were  exacted.  So,  here,  there  had 
been  in  effect  joint  rates  between  these  points,  and  such  rates  are 
to-day  operative.  The  defendants  accepted  and  transported  the  prop- 
erty of  the  complainant  under  what  all  parties  assumed  to  be  a  lawful 
joint  rate.  The  complainant  is  not  deprived  of  its  right  to  a  reason- 
able rate  by  the  fact  that  the  defendants,  through  neglect  of  the  rules 
of  this  Commission  as  to  the  publication  of  their  tariffs,  had  failed  to 
establish  that  rate  in  legal  form.  We  hold  that  96  cents  was  a  reason- 
able charge  to  apply  to  these  shipments  upon  a  minimum  of  27,558 
pounds,  and  that  the  complainant  is  entitled  to  recover  against  all  the 
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defendants,  jointly  and  severally,  the  amount  of  the  difference  between 
what  it  has  paid  and  what  it  would  have  been  required  to  pay  upon 
that  basb. 

In  No.  2586  the  complainant  is  entitled  to  recover  $120.70,  with  inter- 
est, and  in  No.  2664,  $240.11,  with  interest,  for  which  orders  will  be 
issued. 

It  appears  from  an  examination  of  our  tariffs  that  within  the  last 
year  there  have  been  several  changes  in  these  minimums,  including 
one  attempt  to  establish  a  sliding  scale.  Our  inquiry  was  directed 
only  to  the  particular  shipments  under  consideration ;  the  complainant 
does  not  insist  upon  an  order  for  the  future  and,  on  the  whole,  we 
have  decided  to  make  none. 
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No.  2707. 
W.  p.  FULLER  &  COMPANY 

V, 

PITTSBURG,  CHARTIERS  &  YOUGHIOGHENY  RAILWAY 

COMPANY  ET  AL. 


No.  2787. 
AMERICAN  OIL  &  PAINT  COMPANY 

V. 

ERIE  RAILROAD  COMPANY  ET  AL. 


Sithmitted  February  11,  1910,     Decided  Febrvary  17,  1910. 


Reparation  denied  on  shipments  of  oil  in  barrels  from  New  York,  ClevelaiMl, 
and  Minneapolis,  to  San  Francisco  and  Seattle,  as  the  rate  charged  was 
not  found  unreasonable. 

/.  O.  Bracken  for  complainants. 

E,  W.  Camp^  Robert  Durdap^  and  T.  /.  Norton  for  Atchison, 
Topeka  &  Santa  Fe  Railway  Company. 

E.  TF.  Camp  for  Chicago  Great  Western  Railway  Company  and 
receivers. 

F.  C.  DiOardy  P.  F.  Dunne,  C.  W.  Durbrow,  and  W.  F.  Herrin  for 
Union  Pacific  Railroad  Company,  Southern  Pacific  Company,  and 
others. 

Refobt  of  the  Commission. 

Proutt,  Commissioner: 

The  above  complaints  are  brought  for  the  recovery  of  reparation 
on  account  of  the  shipment  of  oil  in  barrels  from  New  York,  Cleve- 
land, and  Minneapolis  to  San  Francisco  and  Seattle.  The  rates 
charged  were  in  all  cases  $1  per  100  pounds,  and  the  complainants 
insist  that  they  should  have  been  90  cents  per  100  pounds. 

The  shipments  all  moved  between  January  1,  1909,  and  June  1, 
1909.  Previous  to  January  1  the  rate  applicable  to  similar  shipments 
had  been  90  cents,  and  on  June  1  that  rate  was  restored.  The  com- 
plainants insist  that  the  fact  that  the  defendants  had  for  many  years 
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maintained  a  rate  of  90  cents,  and  that  they  restored  that  rate  after  a 
trial  of  the  higher  rate  for  five  months,  diows  that  the  90-cent  rate 
was  reasonable  and  that  the  higher  rate  was  unreasonable. 

The  defendants  insist  that  the  90-cent  rate  has  been  forced  by 
water  competition;  that  it  was  found  impossible  to  maintain  the 
advance  upon  actual  trial,  owing  to  such  competition,  and  that  since 
this  is  a  compelled  rate  its  maintenance  does  not  show  the  higher 
rate  to  be  excessive.  The  evidence  of  the  defendant  tends  strongly 
to  support  its  contention. 

The  Commission  has  several  times  examined  these  transcontinental 
rates  from  the  territory  covered  by  these  shipments  to  Pacific  coast 
terminals  and  has  reached  the  conclusion  that  such  rates  as  a  whole 
are  strongly  influenced  by  water  competition.  City  of  Spokane  v. 
N.  P.  Ry.  Co.^  15  I.  C.  C.  Rep.,  876.  Both  the  courts  and  the  Com- 
mission hold  that  a  compelled  rate  can  not  be  taken  as  the  standard 
by  which  to  measure  the  reasonableness  of  a  voluntary  rate,  hence 
the  maintenance  of  the  90-cent  rate  has  not  the  same  significance  as 
though  it  had  not  been  influenced  by  water  competition^ 

The  90-cent  rate  was  in  effect  when  these  petitions  were  brought, 
and  is  still  in  force.  The  petitions  do  not  ask  the  establishment  of  a 
rate  for  the  future.  The  future  rate  is  not  therefore  in  issue,  and 
the  only  question  before  us  relates  to  the  payment  of  reparation. 
Under  these  circumstances  we  feel  justified  in  confining  our  attention 
to  the  record  made  by  the  complainants,  and  upon  that  record  we  fail 
to  find  that  the  rate  charged  was  unreasonable.  The  complaints  will 
therefore  be  dismissed. 
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No.  2110. 

WHOLESALE  FRUIT  &  PRODUCE  ASSOCLA.TION 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


No.  2237. 
ST.  PAUL  BOARD  OF  TRADE 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY 

ET  AL. 


No.  2271. 
MINNEAPOLIS  PRODUCE  EXCHANGE 

V. 

SAME. 


SulnnUied  February  11,  1909.    Decided  February  17,  1910. 


1.  Oomplainant  in  case  No.  2110  asks  that  the  Commissioii  extend  its  order  In 

the  former  case  as  to  compelling  carriers  at  Chicago  to  famish  assistaiice 
in  unloading  carload  shipments  of  fruits  and  vegetables  so  as  to  Include 
all  kinds  of  produce  in  packages;  and  complainants  in  cases  Nos.  22S7 
and  2271  ask  that  carriers  at  St  Paul  and  Minneapolis  be  required  to 
unload  carload  shipments  of  fruits  and  vegetables  at  those  cities;  HHd^ 
That  under  existing  circumstances  the  present  rule  should  not  be 
disturbed.    Complaints  dismissed. 

2.  There  is  no  good  reason  why  ordinary  package  freight,  which  is  loaded  and 

unloaded  upon  the  team  track  or  at  the  private  siding,  should  not  be 
handled  into  and  out  of  the  car  by  the  shipper  in  the  same  manner  that 
bulk  freight  ia 
S.  It  appears  that  in  many  instances  these  fruits  and  vegetables  are  allowed  to 
remain  in  the  car  for  a  considerable  time  after  its  arrival,  and  are 
delivered  by  the  consignee  from  the  car  itself  to  the  purchaser.  Where 
this  custom  prevails  it  would  impose  a  hardship  upon  the  carrier  to 
require  it  to  furnish  help  for  the  unloading  of  the  car  at  whatever  time 
the  shipper  might  require  such  services. 
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4.  It  is  urged  that  by  leaving  in  force  the  order  of  the  Commission  in  tlie  origi- 
nal case  and  dismissing  these  complaints  the  Commission  creates  a  dis- 
crimination In  faror  of  fruits  and  vegetables  at  Chicago  as  against  other 
kinds  of  freight,  and  in  favor  of  Chicago  as  against  other  loealltles; 
Held,  That  if  discrimination  can  be  predicated  upon  these  facts,  it  is  not 
in  the  present  case  undue.  The  handlers  of  package  freight  at  Chicago 
would  be  in  no  respect  benefited  if  the  handlers  of  fruits  and  vegetables 
were  required  to  unload  their  traffic,  nor  are  the  handlers  of  fruits  and 
vegetables  benefited  by  the  fact  that  other  produce  in  pacl^ages  is  not 
unloaded  by  the  carriers.  Conditions  applying  to  the  handling  of  fruits 
and  vegetables  at  Chicago  are  not  the  same  as  those  applying  at  St  Paul 
and  Minneapolis. 

Edward  G,  Daviea  and  HoUinger  cfc  Swan  for  complainants. 

Robert  Dunlap  and  T.  J.  Norton  for  Atchison,  Topeka  &  Santa  Fe 
Kailway  Company. 

S.  A,  Lynde  for  Chicago  &  North  Western  Railway  Company. 

E,  B.  Peirce  and  W.  T.  Hughes  for  Chicago,  Rock  Island  &  Pacific 
Railway  Company  and  Chicago  &  Eastern  Illinois  Railroad  Company. 

Blewett  Lee  and  W.  S.  Kenyon  for  Illinois  Central  Railroad 
Company. 

WiUiam  EUis  for  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company. 

Hale  Holden  and  G.  H.  Crosby  for  Chicago,  Burlington  &  Quincy 
Railroad  Company. 

G,  W,  See  vers  for  Minneapolis  &  St.  Louis  Railroad  Company. 

/.  F.  Erdcdl  for  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway 
Company. 

G,  ir.  Markham,  and  A,  G.  Briggs  for  Chicago  Great  Western 
Railway  Company  and  receivers. 

•/.  Z>.  Armstrong  for  Great  Northern  Railway  Company  and  North- 
em  Pacific  Railway  Company. 

C.  TF.  Btmn  for  Northern  Pacific  Railway  Company. 

Thomas  WUson  and  R.  L.  Kennedy  for  Chicago,  St  Paul,  Minne- 
apolis Sc  Omaha  Railway  Company. 

Report  of  the  Commission. 

Proctt,  Commissioner: 

Previous  to  January  1,  1908,  it  had  been  the  practice  of  most  car- 
riers transporting  fruits  and  vegetables  in  packages  to  Chicago  to 
fumisli  asisistance  in  the  unloading  of  the  cars,  but  upon  that  date 
all  the  carriers,  by  concerted  action,  ceased  to  furnish  such  assist- 
ance when  the  carload  rate  was  assessed.  Thereupon  the  receivers 
of  fruits  and  vegetables  at  that  market  applied  to  the  Commission, 
stating  that  the  refusal  of  carriers  to  help  in  the  unloading  imposed 
an  additional  burden  upon  them,  and  praying  that  the  carriers  might 
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be  ordered  to  continue  the  furnishing  of  such  assistance.  In  WkoU- 
sale  Fruit  cfe  Produce  Aaso.  v.  A.,  T.  <&  S.  F,  Ry.  Co.^  14 1.  C.  C.  Rep., 
410,  this  complaint  was  sustained  and  the  order  asked  for  granted. 

The  three  above  cases  grow  out  of  this  decision.  No.  2110  is  a  pro- 
ceeding by  produce  men  at  Chicago  to  extend  the  order  of  the  Com- 
mission, as  to  fruits  and  vegetables,  to  the  unloading  of  all  kinds 
of  produce  in  packages.  No.  2237  asks  that  carriers  be  required  to 
unload  fruits  and  vegetables  at  St.  Paul,  and  No.  2271  prays  for  the 
same  relief  at  the  city  of  Minneapolis. 

All  these  cases  have  been  heard  at  considerable  length,  but  the 
facts  developed  may  be  briefly  stated,  so  far  as  is  material  to  the  dis- 
position of  the  questions  presented. 

At  Chicago  assistance  in  the  unloading  of  package  freight  in  car- 
loads has  for  many  years  been  furnished,  and  this  has  extended,  in 
some  degree,  to  the  loading  of  the  same  kind  of  freight 

The  extent  has  varied  with  the  character  of  the  conmiodity.  Such 
assistance  has  been  most  generaUy  furnished  in  case  of  perishable 
fruits  and  vegetables.  It  has  been  supplied,  to  a  considerable  extent, 
in  case  of  produce  in  packages,  like  butter,  eggs,  cheese,  etc,  and,  in 
a  less  degree,  the  same  assistance  has  been  extended  in  case  of  oUier 
freight 

The  rule  as  to  the  furnishing  of  such  assistance  has  differed  with 
different  carriers.  Some  railroads  have  furnished  such  help  very 
generally  in  case  of  most  commodities,  while  others  have  done  so 
scarcely  at  all  in  case  of  any  commodity. 

The  rule  has  varied  with  the  same  carrier  at  different  yards.  Most 
railways  entering  Chicago  have  several  points  at  which  freight  is 
received  and  delivered  upon  team  tracks,  and  such  assistance  has  fre- 
quently been  generally  furnished  by  a  given  railroad  at  one  of  these 
yards  and  none  at  all  furnished  at  others.  There  has  been  no  uniform 
rule  on  this  subject.  Competition  seems  to  have  produced  its  effect, 
and  a  good  deal  has  depended  upon  the  disposition  of  the  official 
having  the  matter  in  charge. 

At  Minneapolis  assistance  has  been  furnished  in  the  unloading  of 
fruits  and  vegetables  to  a  very  considerable  extent  Fruits  and  vege- 
tables are  generally  shipped  upon  an  estimated  weight  per  package, 
and  the  freight  charges  are  determined  by  counting  the  number  of 
packages  of  a  given  kind  placed  in  the  car.  This  renders  it  necessary 
for  some  representative  of  the  railroad  to  count  and  identify  the 
packages  when  the  car  is  loaded,  and  it  is  also  customary,  as  a  matter 
of  precaution,  to  count  these  packages  out  when  the  car  is  unloaded. 
The  railway  employcjes  who  do  the  checking  out  can,  without  much 
inconvenience,  bring  the  package  to  the  car  door,  and  this  seems  to 
have  been  at  Miniteapolis  the  general  custom.  If  the  checkers,  as 
these  employees  are  called,  were  busy,  the  drayman  has  unloaded 
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the  car  himself,  but  in  probably  the  majority  of  instances  assistance 
has  been  supplied. 

All  railroads  have  not  done  this  to  the  same  extent  and  one  or  two 
claim  not  to  have  done  so  at  all;  but  these  lines  bring  an  insignificant 
part  of  the  fruit  and  vegetable  traffic  to  Minneapolis,  and  it  fairly 
appears  that  those  carriers  handling  the  bulk  of  this  business  have 
in  a  majority  of  instances  assisted  in  the  imloading  of  these  cars. 

The  furnishing  of  assistance  at  this  point  has  not  been  confined  to 
fruits  and  vegetables,  but  has  eictended  in  some  degree  to  package 
freight  of  other  kinds. 

At  St  Paul  such  assistance  has  been  furnished  to  a  much  less 
extent  The  fruit  and  vegetable  business  at  that  city  is  more  limited, 
and  the  competition  appears  to  be  less  acute.  A  majority  ,of  the 
carriers  at  St  Paul  have  never  furnished  any  help  in  the  imloading 
of  this  traffic,  and  none  of  them  has  supplied  it  to  the  same  extent 
as  at  Minneapolis.  The  testimony  relating  to  conditions  at  St  Paul 
is  extremely  meager  and  unsatisfactory,  but  our  general  impression 
is  that,  as  a  whole,  but  little  assistance  of  this  kind  has  been  fur- 
nished at  that  city;  certainly,  much  less  than  at  the  neighboring 
market  of  Minneapolis. 

The  testimony  of  the  defendants  shows  that  at  other  points  in 
Western  Classification  territory  such  assistance  has  not  in  recent  times 
been  afforded.  Cities  like  Duluth,  Omaha,  Kansas  City,  and  St 
Louis  were  especially  referred  to.  Since  January  1,  1908,  no  assist- 
ance has  been  furnished  at  any  point  except  Chicago,  where  the 
practice  has  been  continued  in  case  of  fruits  and  vegetables  in  ac- 
cordance with  the  order  of  the  Commission. 

In  disposing  of  the  original  case  the  history  and  present  status  of 
this  matter  was  gone  into  at  some  length.  It  there  appeared  that  in 
the  three  principal  Classifications  the  first  requirement  that  the  ship- 
per should  load  and  unload  carload  freight  extended  only  to  bulk 
freight.  I^ter,  it  seems  to  have  been  applied  to  heavy  and  bulky 
freight  which  the  carrier  could  not  conveniently  handle,  and  still 
later,  in  the  Western  and  Official  Classification,  it  was  made  to  cover 
all  freight  to  which  the  carload  rate  was  applied.  The  Southern 
Classification  still  provides  for  the  loading  and  unloading  of  bulk 
freight  only  by  the  shipper. 

These  changes  in  the  rule  perhaps  represent  changes  in  the  method 
of  handling  package  freight.  Bulk  freight  must  from  the  first  have 
been  transferred  from  the  car  to  the  wagon  or  from  the  wagon  to  the 
car,  not  going  through  the  freight  house,  but  package  freight  at  first 
would  be  generally  handled  through  the  freight  depot  Gradually, 
however,  tliis  kind  of  carload  freight  came  to  be  loaded  and  unloaded 
at  private  sidings  and  upon  team  tracks. 
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There  is  no  good  reason  why  ordinary  package  freight,  which  is 
loaded  and  unloaded  upon  the  team  track  or  at  the  private  siding, 
should  not  be  handled  into  and  out  of  the  car  by  the  shipper  in  the 
same  maimer  that  bulk  freight  is.  The  car  is  placed  at  tlie  disposal 
of  the  shipper,  who  puts  into  it  whatever  he  desires.  When  loaded 
it  is  received  by  the  railroad,  receipted  for  as  a  carload,  and  the 
charges  are  determined  by  weighing  the  car  and  deducting  the  tare. 
At  the  point  of  delivery  the  car  is  received  by  the  consignee  and 
unloaded  at  his  convenience. 

Fruits  and  vegetables  are  usually  handled  upon  a  different  basis, 
as  already  suggested.  They  are  packed  for  shipment  in  boxes  of  a 
uniform  size,  and  these  packages  are  given  an  estimated  weight. 
The  freight  charges  are  assessed  by  counting  the  packages,  and  this 
renders  it  necessary  for  the  railroad  to  count  the  packi^ges  into  the 
car  and  again  out  of  it.  As  a  practical  matter,  when  these  packages 
are  counted  out  the  same  individual  who  does  the  checking  for  the 
railroad  can  bring  the  package  to  the  car  door.  It  appeared  in  the 
Minneapolis  and  St.  Paul  cases  that  the  effect  of  the  withdrawal  of 
this  assistance  on  January  1,  1908,  had  been  to  increase  the  cost  of 
unloading  the  car  by  $2  per  car  to  the  consignee  without  any  saving 
whatever  to  the  carrier,  except  in  one  single  instance. 

It  is  always  desirable  that  such  rules  should  be  adopted  for  the 
handling  of  freight  as  makes  for  what  is  finally  the  greatest  economy, 
and  there  seems  to  be  here  a  distinction  which  might  perhaps  properly 
be  recognized  between  that  kind  of  package  freight  which  is  shipped 
upon  an  estimated  weight  by  the  package  and  that  which  is  shipped 
upon  a  gross  weight.  A  further  consideration  of  this  matter  dis- 
closes, however,  that  in  many  instances  it  is  possible  to  determine 
the  number  of  packages  in  the  car  after  the  loading  is  completed, 
and  it  also  appeared  in  the  Minneapolis  case  that,  as  a  practical 
matter,  the  easiest  way  of  counting  the  packages  was  after  they  had 
been  taken  out  of  the  car  and  placed  upon  the  dray,  so  that  a  single 
checker  could  supervise  and  check  off  the  unloading  of  several  car- 
loads at  once. 

It  has  also  appeared  from  the  investigations  of  the  Commission 
that  in  many  instances  these  fruits  and  vegetables  are  allowed  to 
remain  in  the  car  for  a  considerable  time  after  its  arrival,  being 
delivered  by  the  consignee  from  the  car  itself  to  the  purchaser. 
Where  this  custom  prevails  it  would  impose  a  hardship  upon^the 
carrier  to  require  it  to  furnish  help  for  the  unloading  of  the  car  at 
whatever  time  the  shipper  might  require  such  services. 

It  was  suggCvSted  in  the  original  case  that  the  rule  itself  might 
well  differ  with  the  varying  conditions  at  different  markets.  There 
is  no  similarity  between  the  manner  in  which  this  traffic  is  handled 
in  the  yards  of  the  Illinois  Central  at  Chicago  and  the  situation  at 
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Minneapolis.  It  might  well  be  a  wise  rule  that  carriers  should  be 
required  to  furnish  this  assistance  in  the  congested  terminals  of  a 
great  metropolis  like  Chicago  or  New  York,  where  cars  must  be 
promptly  unloaded,  and  should  not  be  required  to  do  so  at  smaller 
places;  but  so  far  as  this  record  shows  there  are  no  conditions  at 
Minneapolis  which  would  render  the  furnishing  of  such  assistance 
more  necessary  or  proper  there  than  at  St.  Paul  or  Omaha  or  Kansas 
City.  Whatever  rule  is  applied  at  one  of  these  points  should  be 
applied  at  all.  It  is  desirable  that  railroad  practices  should  be  uni- 
form and  the  Commission  is  in  sympathy  with  the  effort  of  carriers 
to  bring  about  such  uniformity. 

In  the  present  case  the  testimony  shows  that  the  action  of  the  % 
defendants  on  January  1,  1908,  cost  these  complainants  $2  per  car 
in  the  handling  of  their  traffic  at  Minneapolis.  In  view  of  this  fact, 
especially  since  while  the  cost  to  the  consignee  has  been  increased,  no 
corresponding  saving  to  the  carrier  has  resulted,  we  should  be  in- 
clined to  find  some  way  of  perpetuating  former  conditions.  But 
there  is  no  basis  upon  which  this  can  be  done.  This  unloading 
assistance  has  been  furnished  in  different  proportions  at  different 
times  to  different  persons  and  by  different  railroads.  No  order  of 
general  application  could  be  made  if  Minneapolis  stood  alone. 

No  reason  is  apparent  why  the  rule  at  Minneapolis  should  not 
be  applied  at  St.  Paul,  nor  are  conditions  at  these  twin  cities  dif- 
ferent from  those  at  Omaha,  Kansas  City,  and  St.  Louis.  Since 
the  general  practice  has  been  against  the  furnishing  of  assistance, 
and  since  the  practice  should  be  uniform  unless  there  is  a  difference 
in  conditions,  we  feel  that  the  present  rule  should  not  be  disturbed 
and  that  the  complaints  in  Nos  2271  and  2237  must  be  dismissed. 

The  same  must  be  said  as  to  the  unloading  of  other  package  freight 
than  fruits  and  vegetables  at  Chicago.  The  past  custom  in  that  re- 
gard has  not  been  uniform  nor  general;  nor  do  we  find  any  reasons 
which  seem  to  require  its  continuance.  Under  these  circumstances 
the  same  rule  should  be  applied  at  Chicago  as  is  generally  in  force, 
and  this  complaint  should  also  be  dismissed. 

It  is  urged  that  by  leaving  in  force  our  order  in  the  original  case 
and  dismif^sing  these  complaints  we  create  a  discrimination  in  favor 
of  fruits  and  vegetables  at  Chicago  as  against  other  kinds  of  freight 
and  in  favor  of  Chicago  as  against  other  localities;  but  if  discrimi- 
nation can  be  predicated  upon  these  facts,  it  is*  not  in  the  present 
case  undue.  The  handlers  of  package  freight  at  Chicago  would  be 
in  no  respect  benefited  if  the  handlers  of  fruits  and  vegetables  were 
required  to  unload  that  traffic;  nor  are  the  handlers  of  fruits  and 
vegetables  I)enefited  by  the  fact  that  other  produce  in  packages  is 

not  unloaded  by  the  carriers* 
17  I.  C.  C.  Rep. 


602  INTEBSTATE  C02OIEBCE  COJCICISSI02?  BEPOBTB. 

Dealers  in  fruits  and  y^etables  at  Minneapolis  are  not  in  compe- 
tition witli  those  at  Chicago  in  such  a  way  that  those  at  one  locality 
have  any  direct  or  sensible  interest  in  a  practice  of  this  kind  at  the  other. 
Three  days  are  now,  and  have  been  in  the  past,  allowed  at  Minne- 
apolis for  the  iinloading  of  fruits,  while  but  two  days  have  been 
allowed  at  Chicago,  and  this  has  occasioned  no  daim  of  preference. 

As  already  suggested,  such  rules  and  practices  should  be  uniform, 
unless  some  good  reason  to  the  contrary  exists,  but  here  such  reason 
18  found  in  the  original  case.  Conditions  applying  to  the  handling 
of  fruits  and  vegetables  at  Chicago  are  not  the  same  as  those  apply- 
ing to  other  package  freight;  nor  are  they  the  same  as  those  apply- 
ing at  St.  Paul  and  Minneapolis.  The  defendants  admitted  in  that 
case  that  for  a  long  time  this  custom  had  been  universal,  with  the 
exception  of  a  single  carrier.  The  great  bulk  of  this  perishaUe 
traffic  reaches  Chicago  via  the  Illinois  CentraL  It  must  be  promptly 
unloaded,  and  usually  is  unloaded  immediately  upon  its  arrivaL  It 
appeared  in  the  first  case  and  had  appeared  in  former  cases  befme 
the  Commission  that  the  rates  of  that  company  were  established  with 
the  understanding  that  the  traffic  was  to  be  ujiloaded  by  the  carrier. 
Counsel  for  that  company  admitted  upon  the  argument  of  the  present 
cases  that  his  company  was  to-day  performing,  under  the  order  of 
the  Commission,  exactly  the  service  which  it  had  performed  for 
years,  and  was  receiving  for  a  part  of  that  service  1  cent  per  100 
pounds  more. 

An  attempt  was  made  upon  the  hearing  of  the  present  cases  to 
show  that  the  admission  made  by  the  defendants  in  the  former  case 
was  not  correct,  and  with  respect  to  some  of  the  carriers  it  now  fairly 
appears  that  assistance  had  not  been  furnished  to  as  great  an  extent 
as  the  admission  indicated ;  but  we  think  these  defendants  should  be 
required  to  stand  upon  the  record  which  they  originally  made.  If 
we  were  satisfied  that  the  effect  of  that  order  was  to  unduly  prejudice 
any  description  of  traffic  or  any  shipper,  we  should  strike  it  off,  but 
being  satisfied  that  its  only  effect  b  to  impose  upon  these  defendants 
a  burden  which  they  ought  justly  to  bear,  we  must  decline  to  recon- 
sider our  action  in  that  case. 

Complaints  will  be  dismissed* 
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Georpin,  Alabama,  Mississippi,  and  Florida  to  Nashville,  Tenn. 
Edirard  E.  Barthell,  Xathan  Cohn^  Stokes  c£*  Stokes,  Litton  IUck- 
man,  and  W.  0.  Vertrees  for  complainants.  Ed.  Baxter,  G.  W. 
Kretzinger,  II.  A.  Taylor,  and  II.  Murray  Andrews  for  defendants. 
September  25,  1909.  Transferred  to  Docket  Nos.  698-707  for 
adjustment. 

VX*V^.  Jefferson  Lumber  Company,  v.  Ix)Uisville  &  Nashville 
Railroad  Company  et  al. — Rates  on  lumber  from  points  in  Alabama 
to  Louisville,  Ky.  Charles  S.  Ilillyer  for  complainant.  Ed.  Baxter 
for  defendants,  September  25,  1909.  Transferred  to  Docket  Nos. 
69ft-707  for  adjustment, 

1347.  Railroad  Commission  of  Indl\na  v.  Southern  Indiana 
Railway  Company. — Discrimination  in  supplying  cars  for  shipments 

of  coal  from  mines  in  the  State  of  Indiana  to  points  in  other  states. 
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(7.  F.  McAdama  for  complainant.  Carl  E.  Wood^  W.  T.  Ahhottj 
George  T.  Buckingham^  and  Frank  S.  Jones  for  defendant  Novem- 
ber 5,  1909.  Dismissed  on  motion  of  complainant;  comolaint  satis- 
fied. 

1366.  Keystone  G)al  G)mpany  v.  Illinois  Central  Railroad 
Company  et  al. — Rates  on  yellow  pine  lumber  from  Louisiana  points 
to  Chicago,  111.  Sheldon  Haddock  for  complainant.  Ed.  Baxter^ 
N,  S.  Brownj  Winston  Payne,  Strawn  cfc  Shaw,  Hale  Holden,  Wm.  /. 
Henley,  F.  J.  Jerome,  and  E,  B.  Peirce  for  defendants.  September 
25,  1909.  Transferred  to  Docket  Nos.  698-707  for  adjustment  as  to 
shipments  east  of  the  Mississippi  River. 

1386.  Nicola,  Stone  &  Myers  Company  v.  Louisville  &  Nash- 
ville Railroad  Company  et  al. — Rates  on  yellow  pine  lumber  f r(Hn 
Texas,  Arkansas,  and  various  other  States  to  and  through  Cincinnati, 
Cairo,  and  Ohio  River  gateways  to  Central  and  Trunk  line  Territories, 
F.  S.  Bright,  F.  S.  Masten,  Goulder,  Holding  cfe  Masten,  Green  db 
Green,  and  T.  M,  <&  J.  D.  Miller  for  complainant.  Ed,  Baxter^  R. 
Walton  Moore,  Mcintosh  d'  Rich,  S.  F.  Andrews,  S.  R.  Prince  and 
Arthur  R.  Thompson  for  defendants.  September  25,  1909.  Trans- 
ferred to  Docket  Nos.  698-707  for  adjustment. 

1469.  CoHN  &  Goldberg  v,  Louisville  &  Nashville  Railroao 
Company. — Rates  on  yellow  pine  lumber  frcwn  Alabama  points  to 
Nashville,  Tenn.  Xathan  Cohn  for  complainant.  Ed,  Baxter  for 
defendant.  September  25,  1909.  Transferred  to  Docket  Nos,  698- 
707  for  adjustment. 

1616.  Harron,  Rickard  &  McCone  v,  PirrsBrrRO,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company  et  al. — Rates  on  band-saw 
machines  from  Cincinnati,  Ohio,  to  San  Francisco,  Cal.  J,  O. 
Bracken  and  Lester  C,  Burnett  for  complainant.  E,  N,  Clark,  T.  L. 
Philips,  Wm,  F.  Herrin,  P,  F,  Dunne,  F,  C,  DiUard,  E.  B,  Peirce^ 
and  C,  W,  Durhrow  for  defendants.  November  5,  1909.  Dismissed 
on  motion  of  complainant. 

1679.  M.  R.  (jrant  i\  Gulf  &  Ship  Island  Railroad  Company 
ET  AL. — Rates  on  yellow  pine  lumber  from  Collins,  Miss.,  to  Chicago 
Heights,  111.  M,  R,  Grant  for  complainant.  Ed.  Baxter  and  Sidney 
F,  Andrews  for  defendants.  September  25,  1909.  Transferred  to 
Docket  Nos.  698-707  for  adjustment. 

1717.  Crescent  Lumber  Company  v.  Sol'thern  Railway  Com- 
pany ET  AL. — Rates  on  yellow  pine  lumber  from  Kemiedy,  ^VJa.,  to 
Detroit,  Mich.  R,  W,  Harris  for  complainant.  Ed,  Baxter,  Sidney 
F,  Andrews  and  CImulian  B.  Xorthrop  for  defendants.  September 
25,  1909.     Transferred  to  Docket  Nos.  69B-707  for  adjustment. 

1719.  Pilij^bury-WawShburn  Flour  Mills  Company  et  al.  r. 
Great  Northern  Railway  Company. — Rates  on  flour  from  Anoka^ 
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Minn.,  to  various  destinations;  milling  in  transit.  Albert  E,  Clarke 
for  complainants.  /.  Z>.  Annstrong  and  ir;/i.  R.  Begg  for  defend- 
ants.    January  13,  1910.     Dismissed  on  motion  of  complainants. 

1729.  Enterprise  Coal  Company  r.  Missouri  Pacitic  Railway 
Company  et  al. — Rates  on  anthracite  coal  from  Spadra,  Ark.,  to 
points  in  Tennessee,  North  Carolina,  and  other  States.  Wm.  H. 
Taylor  for  complainant.  Martin  Z.  Clardy  and  James  C.  Jeffery  for 
defendants.  November  22,  1909.  Dismissed  on  motion  of  com- 
plainant. 

1736.  M.  R.  Grant  r.  Alabama  Great  Southern  Railroad  Com- 
pany ET  AL. — Rates  on  yellow  pine  lumber  from  Meridian  and  Rus- 
sell, Miss.,  to  Terre  Haute,  Ind.,  St.  Louis,  Mo.,  and  Kenosha,  Wis. 
R.  W,  Harris  for  complainant.  M,  F.  Watts^  Ed,  Baxter^  Sidney  F. 
Andrews^  S.  A.  Lynde^  ir.  T,  Abbott^  and  E.  B.  Peirce  for  defend- 
ants. September  25.  1909.  Transferred  to  Docket  Nos.  698-707  for 
adjustment. 

1737.  M.  R.  Grant  v.  New  Orleans  &  Northeastern  Railroad  Com- 
pany ET  AL. — Rates  on  yellow  pine  lumber  from  Mississippi  points  to 
points  north  of  the  Ohio  River.  R.  W.  Harris  for  complainant.  Ed. 
Baxter^  Sidney  F.  Andrews^  McPherson  <6  Bills ^  D.  W.  Stevens^  Ed- 
ward Colston^  and  E.  B.  Peirce  for  defendants.  September  25,  1909. 
Transferred  to  Docket  Nos.  698-707  for  adjustment. 

1738.  Prime  Lumber  Company  r.  Alabama  &  Vicksburg  Railway 
Company  et  al. — Rates  on  yellow  pine  lumber  from  Mississippi 
points  to  points  north  of  the  Ohio  River.  R,  W.  Harris  for  com- 
plainant. Wm.  Ellis^  Winston^  Payne^  Strawn  ct  Shaw^  Edward 
Colston^  George  F.  Brownell^  H,  Murray  Andrews^  Z.  /.  Hackney^ 
Wm.  L.  Reed,  M.  F.  Watts,  Ed.  Baxter,  Sidm^y  F.  Andrews,  Hale 
Holden,  Henry  C.  Starry  A,  P.  Burgwin,  and  C.  B.  Femald  for  de- 
fendants. Sopteml>er  25,  1909.  Transferred  to  Docket  Nos.  698-707 
for  adjustment. 

1739.  Prime  Li  mber  Company  v.  Mobile  &  Ohio  Railroad  Com- 
pany ET  AL. — Rates  on  yellow  pine  lumber  from  Mississippi  points 
to  points  north  of  the  Ohio  River.  R.  W .  Harris  for  complainant. 
Wm.  Ellis,  Winston,  Payne,  Strawn  cfe  Shaw,  Ed.  Baxter,  Sidney  F. 
Andrews,  L.  J.  Hackney,  M.  F.  Watts,  Hale  Holden,  Wilson,  Warren 
d'  Child,  and  S.  A.  Lynde  for  defendants.  September  25,  1900. 
Transferred  to  Docket  Nos.  698-707  for  adjustment. 

1740.  M.  R.  Grant  v.  Alabama  &  VicsKBtRo  Railway  Company 
ET  AL. — Rate  on  yellow  pine  lumber  from  points  in  Mississippi  to 
points  north  of  the  Ohio  River.  R.  W,  Harris  for  complainant.  Ed, 
Baxter,  Sidney  F,  Andrews,  Kretzinger,  Gallagher  d*  Rooney,  and 
M.  /.  Clark  for  defendants.  September  26,  1909.  Transferred  to 
Docket  Nos.  698-707  for  adjustment 
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1741.  Prime  Lumber  Company  v.  Mobile,  Jackjson  &  Ejlnsas 
City  Railroad  Company  et  al. — ^Rate  on  yellow  pine  lumber  from 
Mississippi  points  to  points  north  of  the  Ohio  River.  B.  W,  Harris 
for  complainant.  Ed.  Baxter^  Sidney  F.  Andrews^  and  Mcintosh  dk 
Bich  for  defendants.  September  25,  1909.  Transferred  to  Docket 
Nos.  698-707  for  adjustment. 

1742.  Prime  Lumber  Company  v.  Alabama  Great  Southern 
Railroad  Company  et  al. — Rate  on  yellow  pine  lumber  frcwn  Missis- 
sippi points  to  points  north  of  the  Ohio  River.  B,  W.  Harris  for 
complainant.  TTm.  Ellis^  Knapp^  Haynie  <&  CampheU^  Winstatij 
Payne,  Strawn  cfc  Shaw,  Ed.  Baxter,  Sidney  F.  Andrews,  L.  /.  Hack- 
ney,  Kretzinger,  Gallagher  <&  Booney,  Hale  Holden,  Henry  C.  Starr^ 
George  F.  Brownell,  H,  Mui^ay  Andrews,  John  G.  Williams,  and 
S.  A,  Lynde  for  defendants.  September  25,  1909.  Transferred  to 
Docket  Nos.  698-707  for  adjustment. 

1748.  Crescent  Lumber  Company  v.  Alabama  &  Vicksburg  Raii^ 
WAY  Company  et  al. — Rate  on  yellow  pine  lumber  from  Hickory, 
Miss.,  to  Ashland,  Ohio.  B.  W.  Harris  for  complainant.  Ed.  Baxter, 
Sidney  F.  Andrews,  George  F.  Brownell,  and  H.  A.  Taylor  for 
defendants.  September  25,  1909.  Transferred  to  Docket  Nos.  698- 
707  for  adjustment. 

1749.  C.  W.  Cochran  Lumber  Company  v.  Mobile,  Jackson  & 
Kansas  City  Railroad  Company  et  al. — Rate  on  yellow  pine  lumber 
from  Philadelphia,  Miss.,  to  Chicago,  111.  B.  W,  Harris  for  com- 
plainant. Ed.  Baxter,  Sidney  F.  Andrews,  F.  S.  Brown,  and  Mcintosh 
(&  Bich  for  defendants.  September  25,  1909.  Transferred  to  Docket 
Nos.  698-707  for  adjustment 

1786.  Iola  Portland  Cement  Company  v.  Atchison,  Topeka  & 
Santa  Fe  Railway  Company  et  al. — Rates  on  Portland  cement  from 
Iola,  Kans.,  to  Kansas  City,  Mo.  W.  /.  Sterling  and  W,  C.  Culbert- 
son  for  complainant.  Martin  L.  Clardy,  James  C.  Jefery,  James 
Hagerman,  Joseph  M.  Bryson,  Bohert  Dunlap,  T.  J.  Norton,  James 
L.  Coleman,  and  W.  B.  Groseclose  for  defendants.  June  8,  1909. 
Dismissed  on  motion  of  complainant ;  negotiations  pending. 

1801.  Roper  Lumber-Cedar  Company  v.  Chicago  &  North  West- 
ern Railway  Company  et  al. — Rate  on  posts  from  Michigan  points 
to  various  destinations.  Hunter  <&  WormeUe  and  F,  J.  TrudeU  for 
complainant.  A.  G.  Briggs,  G.  W.  Markham,  and  S.  A.  Lynde  for 
defendants.    June  8, 1909.    Dismissed  on  motion  of  complainant. 

1902.  W.  A.  TuLLY  Grain  Company  v.  Fort  Smith  &  Western 
Railroad  Company  et  al. — ^Rate  on  snap  com  from  Okemah,  Okla., 
to  Austin,  Tex.  W.  A.  Tully  for  complainant.  Charles  E.  Warner 
for  Ft.  W.  &  D.  C.  R.  R.  Co.  September  24,  1909.  Transferred  to 
Special  Reparation  Docket  No.  7598  for  adjustment. 
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1937.  United  States  of  America  v.  Pennsylvania  Railroad 
Co3<iPANY  ET  al. — Rate  on  smokeless  powder  from  lona  Island,  N.  Y., 
to  Washington,  D.  C.  Truman  11,  Xewherry^  Secretary  of  the  Navy, 
for  complainant.  George  Stuart  Patterson  for  Pennsylvania  Rail- 
road Company.  January  3,  1910.  Dismissed  on  motion  of  com- 
plainant; complaint  satisfied. 

1975.  National  Confectioners'  Association  et  al.  i\  Atchison, 
ToPEKA  &  Santa  Fe  Railway  Company  et  al. — Classification  of 
candy  and  other  confectionery  in  We^^^tern  Classification  Territory. 
Frank  F.  Reed  and  Edward  S.  Rogers  for  complainants.  Wm* 
Ellisj  F.  G.  Wright,  S.  II,  West,  and  Roy  F,  Britton  for  defendants. 
November  26,  1909.     Dismissed  on  motion  of  complainant. 

1999.  John  W.  Cockerham,  jr,,  v,  Kansas  Crrr  Southern  Rail- 
way Company  et  al. — Rate  on  cotton  seed  from  Stillwater,  Okla.,  to 
Shreveport,  La.  Emerson  Bentley  for  complainant.  W,  Moore, 
Fred  U,  Wood,  Robert  Dunlap,  and  T.  J.  Xorion  for  defendants. 
August  5,  1909.  Transferred  to  Special  Reparation  Docket  No.  7020 
for  adjustment. 

2015.  Black  Rock  ^^Ianufacturer's  Association,  v,  Pennsylvania 
Railroad  Company  et  al. — Rates  on  coal  and  coke  from  Pittsburg 
district,  Pa.,  to  Black  Rock  section  of  Buffalo,  N.  Y.  Cox,  Kimball 
d;  Stoxre  for  complainant.  George  Stuart  Patterson,  Clyde  Brown, 
and  n,  J,  Adams  for  defendants.  November  24,  1909.  Dismissed 
on  motion  of  complainant ;  complaint  satisfied. 

2031.  Robert  A.  Hammond  r.  Southern  Express  Company  et 
AL. — Misrouting  of  shipment  of  oranges  from  White  City,  Fla.,  to 
Boston,  Mass.  Joseph  Walsh  for  complainant.  George  Stuart  Pat- 
terson, Alex,  St,  Clair  Abrams,  Ed,  Baxter^  Sidney  F,  Andrews  and 
E,  G,  Buck-land  for  defendants.  November  9,  1909.  Dismissed  on 
motion  of  complainant ;  complaint  satisfied. 

2040.  Plummer  Lumber  Company  v.  Mobile  &  Ohio  Railroad 
Company. — Rates  on  hardwood  lumber  from  points  in  Alabama  to 
points  in  Missouri.  Theodore  Plummer  for  complainant.  Ed.  Bax- 
ter and  Sidney  F,  Andrews  for  defendant.  September  28,  1909. 
Dismisscnl  on  motion  of  complainant. 

2091.  UNrrED  States  or  America  v.  New  York,  New  Haven  &, 
ILvrtford  Railroad  Company  et  al. — Rates  on  smokeless  powder 
from  Newport,  R.  I.,  to  Washington,  D.  C.  11,  L.  Satterlee  for  com- 
plainant. Charles  Ileebner,  E,  G,  BucklamU  Wm.  A,  Parker,  and 
Jackiton  E,  Reynolds  for  defendants.  January  27,  1910.  Discon-. 
tinned  on  motion  of  complainant ;  complaint  satisfied. 

2121.  Old  Dominion  Copper  Mining  and  Smelting  Company  v. 
Baltimore  &  Ohio  Railroad  Company  et  al. — Rates  on  coke  from 
Fairmont,  W.  Va.,  to  Globe,  Ariz.     Wm.  C.  Crane  for  complainant. 
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Hawkins  <&  Franklin^  Wm,  A.  Parker^  F.  C,  DUlard^  P.  F.  Dunne^ 
C.  W.  Durhrow^  W.  F.  Herrin^  O.  E.  Butter-field^  Clyde  Br^yum^ 
Eugene  S.  Ives,  E.  B.  Peirce^  and  Baker^  Botts^  Parker  <£•  Octr- 
wood  for  defendants.  January  31,  1910.  -Dismissed  on  motion  of 
complainant. 

2170.  Berthold  &  Jennings  v.  Mobile  &  Ohio  Railroad  Compai^t 
ET  AL. — ^Lumber  from  Alabama  points  to  Cairo,  111.,  via  Tuscaloosa, 
Ala.,  for  dressing,  etc.,  and  reconsigned  to  Des  Moines,  Iowa.  Jf. 
Easting  for  complainant  Sidney  F.  Andrews  for  Mobile  &  Ohio 
Railroad  Company.  August  17, 1909.  Transferred  to  Special  Repm- 
ration  DocketS  Nos.  6760-6763  for  adjustment. 

2201.  John  Breuner  Company  v.  Southern  Pacific  Compant  et 
AL. — Rate  on  furniture  from  New  York  to  San  Francisco.  /.  O. 
Bracken  for  complainant.  N.  H.  Loomisy  F.  C.  DiUardj  S.  A,  Lynde^ 
C.  TIP'.  DurhroWy  and  Wm,  F.  Herrin  for  defendants.  September  3, 
1909.    Dismissed  on  motion  of  complainant  ^ 

2203.  Pacitic  Purchasing  Company  v.  Atchison,  Topeka  & 
Santa  Fe  Railway  Company  et  al. — Rates  on  furniture  from  Grand 
Rapids,  Mich.,  to  Los  Angeles,  Cal.    /•  O.  Bracken  for  complainant. 

E,  B.  Peirce^  Robert  Dunlap^  T.  J.  Norton^  and  E.  TF.  Camp  fbr 
defendants.  September  3,  1909.  Dismissed  on  motion  of  com- 
plainant. 

2218.  C.  B.  Havens  &  Company  v.  Chicago,  Burlington  &  Quinct 
Railroad  Company  et  al. — Rates  on  slack  coal  from  Frontenac, 
Kans.,  to  Asylum  Switch,  Lincoln,  Xebr.  H.  T.  Lemist  for  complain- 
ant. Robert  Dunlap  and  T.  J.  Norton  for  A.  T.  &  S.  F.  Ry.  Co.  Sep- 
tember 1,  1909.  Transferred  to  Special  Reparation  Docket  No.  5630 
for  adjustment. 

2219.  Stock  Yards  Cotton  &  Linseed  Meal  Company  v,  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Company  et  al. — Rates  on  cotton- 
seed cake  from  Mineral  Wells,  Tex.,  to  Princeton  and  Burdick,  Kans. 

F.  Z.  Cook  and  R.  D,  Nathan  for  complainant.  Robert  Dunlap  and 
T.  J.  Norton  for  defendants.  November  15,  1909.  Dismissed  on  mo- 
tion of  complainant. 

2223.  Chaffin  Coal  Company  v.  Central  Indiana  Railway  Com- 
pany ET  AL. — Routing  of  two  cars  of  coal  from  Brazil,  Ind.,  to  Hum- 
boldt, 111.  H.  A.  Chaffin  for  complainant.  Blewett  Lee  for  niinois 
Central  Railroad  Company.  December  28,  1909.  Dismissed  on  mo- 
tion of  complainant;  complaint  satisfied  under  Special  Docket  No. 
&491. 

2225.  Rucker-Fuller  Desk  Company  v.  Southern  Pacific  Com- 
pany ET  al. — Minimum  weight  on  tables  in  excess  of  actual  loading 
capacity  from  Grand  Rapids,  Mich.,  to  San  Francisco.  /.  O,  Bracken 
for  complainant    N.  H.  Loonus^  F.  C.  DiUardy  E  N.  Clarky  P.  F. 
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Dunne  J  C.  W.  Durbrow^  Wm.  F.  Herrin^  Ed.  Baxter^  and  R>  Walton 
Moore  for  defendants.  September  3,  1909.  Dismissed  on  motion  of 
complainant. 

2245.  Beecher  &  Barr  2^.  Chesapeake  &  Ohio  Railway  Company 
ET  AL. — Estimated  weights  on  piling  from  Providence  Forge,  Va.,  to 
Buffalo,  N.  Y.  G,  G.  Barr  for  complainant.  E.  D.  Ilotchlcu^^  Henry 
Wolf  Bikle,  George  Stuart  Patterson^  Ed,  Baxter^  and  R.  Walton 
Moore  for  defendants.  July  14,  1909.  Dismissed  on  motion  of  com- 
plainant; complaint  satisfied. 

2258.  Lachman  Brothers  i\  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company  et  al. — Minimum  weight  on  carload  of  tables  from 
Mortonville,  Pa.,  to  San  Francisco,  in  excess  of  actual  loading  ca- 
pacity. Lester  G.  Burnett  and  /.  O.  Bracken  for  complainant. 
Charles  Heehner^  E.  C,  Clifton^  Robert  Dunlap^  T.  J.  Norton^  and 
E.  B.  Peirce  for  defendants.  September  3,  1909.  Dismissed  on  mo- 
tion of  complainants. 

2260.  George  H.  Fuller  Desk  Company   r.  Southern  Pacific 

■ 

Co3£PANY  ET  AL. — ^Minimum  weight  on  carload  of  tables  from  Grand 
Rapids,  Mich.,  to  San  Francisco,  in  excess  of  actual  loading  capacity. 
/.  O.  Bracken  for  complainant.  X.  H.  Loomis^  F.  C.  DUlard^  Wm. 
Ellis^  E,  B.  Peirce^  P.  F.  Dunne^  C.  W.  Durbrow^  and  Wm.  F.  Herrin 
for  defendants.  September  3,  1909.  Dismissed  on  motion  of  com- 
plainant. 

2261.  George  II.  Fuller  Desk  Company  v.  Southern  Pacific 
Company  ETAL. — Minimum  weight  on  carload  of  desks  from  Park- 
ersburg,  W.  Va.,  to  San  Francisco.  /.  O.  Bracken  for  complainant. 
*V.  77.  Loomis^  F.  C.  DUlard^  Ed.  Bajcter^  R.  Walton  Moore^  Wm. 
Ainsworth  Parker^  P.  F.  Dunne ^  C.  W.  Durbrow^  Wm.  F.  Ilerrin^  and 
Edward  Barton  for  defendants.  September  3,  1909.  Dismissed  on 
motion  of  complainant. 

2262.  George  II.  Fuller  Desk  Company  v.  Southern  Pacific 
Company  ETAL. — Minimum  weight  on  carload  of  desks  from  Park- 
ersburg,  W.  Va.,  to  San  Francisco,  in  excess  of  actual  loading  ca- 
pacity. /.  O.  Bracken  for  complainant.  E.  S.  Clarke  Chester  M. 
Dawes^  E.  E.  Whitted^  Robert  II.  Widdicombe^  Henry  T.  Rogers^  F.  C. 
Dillard^  P.  F.  Dunne,  C.  W.  Durbrow^  and  Wm.  F.  Ilerrin  for  de- 
fendants.   September  3,  1909.    Dismissed  on  motion  of  complainant. 

2278.  Pacific  Purchasing  Company  v.  San  Pedro,  Los  Angeles 
&  Salt  Lake  Railroad  Company  et  al. — Minimum  weight  on  car- 
load of  furniture  from  Grand  Rapids,  Mich.,  to  Los  Angeles,  in  excess 
of  actual  loading  capacity.  /.  O.  Bracken  for  complainant.  E.  N. 
Clark^  E.  E.  Whitted^  Robert  H.  Widdicombe^  Jam^es  II.  Campbell, 
W.  R.  Kelly  J  Chester  M.  Dawes^  and  Henry  T.  Rogers  for  defendants. 
September  3,  1909.    Dismissed  on  motion  of  complainant 
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2280.  Kalamazoo  Ta^k  &  Silo  Company  i\  Michigan  Central 
Railsoad  Company  et  al. — Bate  on  silos  (k.  d.)  fr(»n  Kalamnzoo, 
Mich.,  to.  Valders,  Wis.  James  E.  Anderson  for  complaiiuait  Au- 
gust 3,  1909.  Transferred  to  Special  Separation  Dockd^  Na  775  lor 
adjustment. 

2281.  Kalamazoo  Tank  &  Silo  Company  t\  Michigan  Central 
Railroad  Company  et  al. — Rate  on  silos  (k.  d.)  from  Kalamazoo, 
Mich.,  to  Wittenberg,  Wis.  James  E.  JLnderson  for  omiplainant. 
4$.  A.  Lynde  for  Chicago  &  North  Western  Railway  Company.  Au- 
gust 3,  1909.  Transferred  to  Special  Reparation  Docket  No.  775  for 
adjustment. 

2283.  Cedar  Hill  Coal  &  Coke  Company  v.  Colorado  &  South- 
ern Railway  Company  et  al. — Demurrage  assessed  on  carload  of 
coal  from  Greenville  mine.  Las  Animas  County,  Colo.,  to  Amarillo, 
Tex.  C.  W,  Durhin  for  complainant.  S.  M.  Hudson^  E.  E.  Wfutted, 
and  Robert  H.  Widdieombe  for  defendants.  Jan.  12,  1910.  Dis- 
missed for  want  of  prosecution. 

2300.  RucKER  Desk  Company  v.  Southern  Pacific  Company 
ET  AL. — Minimum  weight  on  carload  of  desks  from  North  Somer- 
ville,  Mass.,  to  San  Francisco,  in  excess  of  actual  loading  capacity. 
J.  O.  Bracken  for  complainant.  N,  H.  Loomis^  F.  C.  DiUard^  E.  B, 
PeircCj  P.  F.  Dunne^  C.  W,  Durbrow^  and  Wm.  F.  Herrin  tot  de- 
fendants.   September  3,  1909.    Dismissed  on  motion  of  complainant, 

2301.  Rui'KER  Desk  Company  v.  Southern  Pacific  Company  et 
AL. — Minimum  weight  on  carload  of  desks  from  Herkimer,  N.  Y.,  to 
San  Francisco,  in  excess  of  actual  loading  capacity.  /.  O.  Bracken 
for  complainant.  ^V.  II.  Loomis,  F.  C.  DiUard^  Wm.  EUiSj  P.  F. 
Dunne ^  C.  W.  Durbrow^  and  Wm.  F.  Herrin  for  defendants.  Sep- 
tember 3,  1909.    Dismissed  on  motion  of  complainant. 

2313.  Rucker-Fuller  Desk  Company  v.  Southern  Pacific  Com- 
pany ET  al. — Minimum  weight  on  carload  of  desks  from  Somer- 
ville,  Mass.,  to  San  Francisco,  in  excess  of  actual  loading  capacity. 
/.  O.  Bracken  for  complainant.  N.  II.  Loomis^  F.  C.  DUlardj  P.  P. 
Dunne^  and  Wm.  F.  Herrin  for  defendants.  September  3,  1909. 
Dismissed  on  motion  of  complainant. 

2314.  Georok  H.  Fuller  Desk  Company  v.  Southern  PACiFir 
Company  et  al. — Minimum  weight  on  two  carloads  of  desks  from 
Grand  Rapids,  Mich.,  to  San  Francisco,  in  excess  of  actual  loading 
capacity.  /.  O.  Bracken  for  complainant.  E.  N.  Clark^  T.  L. 
Philips,  E.  B.  Peirce,  F.  C.  DtUard,  P.  F.  Dunne,  C.  W.  Durhrotc^ 
Wm.  F.  Herrin^  and  Henry  T.  Rogers  for  defendants.  September 
3,  1909.    Dismibsed  on  motion  of  complainant. 
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2338.  Pease  Bbothers  Furniture  Company  v.  San  Pedro,  Los 
Angeles  &  Salt  Lake  Railjsoad  Company  et  al. — ^Minimum  weight 
on  carload  of  chairs  from  Chicago  to  Los  Angeles,  in  excess  of  aetual 
loading  capacity.  /.  O.  Bracken  for  complainant.  *V.  ZT.  Loomisy 
F.  C.  DtOwrd,  W.  R.  Kelly,  P.  L.  WUlianw,  R.  A.  Brotm,  and  E.  B. 
Peirce  for  defendants.  September  3,  1909.  Dismissed  on  motion  of 
complainant. 

2339.  Pease  Brothers  Furniture  Company  r.  San  Pedro,  Los 
Angeles  &  Salt  Lake  Railroad  Company  et  al. — Minimum  weight 
on  carload  of  desks  f rom^  East  Cambridge,  Mass.,  to  Los  Angeles,  in 
excess  of  actual  loading  capacity.  /.  O.  Bracken  for  complainant. 
N.  II.  LoonUs,  F.  C.  DUlard,  W.  R.  Kelly,  S.  A.  Lynde^  and  P.  L. 
Williams  for  defendants.  September  3,  1909.  Dismissed  on  motion 
of  complainant. 

2352.  Crookston  Lumber  Company  v.  Lake  Shore  &  Michigan 
Southern  Railway  Company  et  al. — Rate  on  lumber  from  Bemidji, 
Minn.,  to  South  Bend,  Ind.  H.  E.  Reynolds  for  complainant  Wm. 
R.  Beyg  for  Great  Northern  Railway  Company.  August  31,  1909. 
Transferred  to  Special  Reparation  Docket  No.  7161  for  adjustment. 

2375.  George  H.  Fltj-er  Desk  Company  v.  Southern  Pa<  ific 
Company  et  al. — Minimum  weight  on  carload  of  desks  from  Mus- 
kegon, Mich.,  to  San  Francisco,  in  excess  of  actual  loading  capacity. 
/.  O.  Bracken  for  complainant  E.  N.  Clark,  T.  L,  Philips,  Henry 
T.  Rogers,  E.  B.  Peirce,  F.  C.  DxUard,  P.  F.  Dunne,  C.  W.  Durbroir, 
and  Wm.  F.  llerrin  for  defendants.  September  3,  1909.  Dismissed 
on  motion  of  complainant. 

237().  Rucker  Desk  Company  v.  Atchison,  Topeka  &  Santa  Fe 
Railway  Company  et  al. — Minimum  weight  on  carload  of  desks  in 
excess  of  actual  loading  capacity  from  North  Somerville,  Mass.,  to 
San  Francisco.  /.  O.  Bracken  for  complainant.  Robert  Dnnlap^ 
T.  J.  Norton,  and  /.  L.  Coleman  for  defendants.  September  3,  1909. 
Dismissed  on  motion  of  complainant. 

2406.  Bertholo  &  Jennings  et  al.  v.  Mobile  &  Ohio  Railroad 
Company  et  al. — Rate  on  yellow  pine  lumber  from  Harmons  Siding, 
Ala.,  to  Hamilton,  Ontario.  R.  Kasting  and  C.  P.  Jennings  for  com- 
plainant F.  F.  Backus,  Winston,  Payne^  Strawn  d*  Shaw,  Sidney  F. 
A  ndrews,  and  Ed.  Bajrter  for  defendants.  December  29,  1909.  Dis- 
continued ;  adjustment  under  rule  70,  Tariff  Circular  15- A, 

2411.  Phoenix  Furniti'Re  Company  r.  Atchwon.  Topeka  A 
Santa  Fe  Railway  Company  et  al. — Minimum  weight  on  carload 
of  bedroom  furniture  in  excess  of  actual  loading  capacity  from 
York,  Pa.,  to  San  Francisco.  /.  O.  Bracken  for  complainant.  Rob- 
ert Dunlap,  T.  J.  Norton,  J.  L.  Coleman,  Henry  Wolf  Bikle,  and 
George  Stuart  Patterson  for  defendants.  September  3,  1909.  Dis- 
missed on  motion  of  complainant. 
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2412.  John  Breuner  CJompany  v.  Southern  Pacific  Company 
ET  AL. — ^Minimum  weight  in  excess  of  actual  loading  capacity  on  car- 
load of  furniture  from  Grand  Rapids,  Mich.,  to  San  f^randsco.  /.  O. 
Bracken  for  ccnnplainant.  N.  H.  Loomis^  F.  C,  DiUard^  Wm.  EllU^ 
P.  F.  Dunne^  C.  W.  Durirowy  and  Tfm.  F.  Herrin  for  defendants. 
September  3,  1909.    Dismissed  on  motion  of  complainant. 

2429.  J.  M.  OvERELL  V,  San  Pedro,  Los  Angeles  &  Salo*  Lakk 
Railroad  Company  et  al. — ^Minimum  weight  on  carload  of  chairs 
(k.  d.)  from  Marietta,  Ohio,  to  Los  Angeles,  in  excess  of  actual 
loading  capacity.  J,  O.  Bracken  for  complainant.  iV.  H.  Loamisn 
F.  C.  DUlardy  W,  R.  Kelly ^  P.  L.  Williams^'A.  G.  Briggs^  and  George 
W.  Markham  for  defendants.  September  3,  1909.  Dismissed  on 
motion  of  complainant. 

2431.  Pease  Brothers  Furniture  Company  v.  San  Pedro,  Los 
Anoeles  &  Salt  Lake' Railroad  Company  et  al. — Minimum  weight 
on  carload  of  desks  from  Herkimer,  N.  Y.,  to  Los  Angeles,  in  excess 
of  actual  loading  capacity.  /.  O.  Bracken  for  complainant.  TTwi. 
Ellisy  N.  II.  Loomisy  F.  C.  DUlardj  W,  R.  Kelly^  and  P.  L.  WiUiam^t 
for  defendants.  September  3,  1909.  Dismissed  on  motion  of  com- 
plainant. 

2432.  Pease  Brothers  Furniture  Company  v.  San  Pedro,  Los 
Angeles  &  Salt  Lake  Railroad  Company  bt  al. — Minimum  weight 
on  carload  of  furniture  from  Indianapolis,  Ind.,  to  Los  Angeles,  in 
excess  of  actual  loading  capacity.  /.  O,  Bracken  for  complainant 
N.  II.  LoomWy  F.  C.  Dillardj  S.  A.  Lynde^  W.  R.  KeUy^  and  P.  L. 
Williams  for  defendants.  September  3,  1909.  Dismissed  on  motion 
of  complainant. 

2433.  Pease  Brothers  Furniture  Company  v,  San  Pedro,  Los 
Angeles  &  Salt  Lake  Railroad  Company  et  al. — ^Minimum  weight 
on  carload  of  furniture  from  Indianapolis,  Ind.,  to  Los  Angeles,  in 
excess  of  actual  loading  capacity.  /.  O.  Bracken  for  complainant. 
.V.  E.  Loomis,  F.  C.  Dillard,  IF.  R.  KeUy,  P.  L.  WiUiams,  and  E.  B. 
Peirce  for  defendants.  September  3,  1909.  •  Dismissed  on  motion  of 
complainant. 

2434.  Pease  Brothers  Furnitl^re  Company  v.  San  Pedro,  Los 
Angeles  &  Salt  Lake  Railroad  Company  et  al. — Minimum  weight 
on  two  carloads  of  chairs  from  Grand  Ledge,  Mich.,  to  Los  An- 
geles, in  excess  of  actual  loading  capacity.  /.  O.  Bracken  for  com- 
plainant.  W,  R.  Kelly ^  N.  H.  Loomis^  F.  C.  DUlardj  P.  L.  WUlianut^ 
A.  G.  Briggsy  G.  TT.  Markham^  and  Chester  M,  Dawes  for  defendants. 
September  3,  1909.    Dismissed  on  motion  of  complainant. 

2454.  The  C.  K.  &  N.  Coal  Company  v.  Colorado  4  Southern 
Railway  Company  et  al. — Rate  on  coal  from  Round  Oak  Mine, 
Colo.,  to  Washburn,  Tex.,  reconsigned  to  Harrold,  Tex.     C.   W. 
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Boardman^  Piatt  <&  Littleton^  and  Charles  W.  Bunn  for  defendants. 
November  26, 1909.  Dismissed  on  motion  of  complainant ;  complaint 
satisfied. 

2737.  American  Creosote  Works  (Limited)  v.  Illinois  Central 
Bailroad  Company  et  al. — Rates  on  cross-ties  from  Liberty,  Miss., 
to  Southport,  La.  W.  Scott  Bryan  and  Charles  Payne  Fenner  for 
ccMnplainant.  Ed.  Baxter  and  Sidney  F.  Andrews  for  Illinois  Cen- 
tral Bailroad  Company.  December  22,  1909.  Transferred  to  Spe- 
cial Separation  Dockets  Nos.  8522  and  8523  for  adjustment. 

2743.  John  D.  Hopkins  v.  Cincinnati,  Hamilton  &  Dayton 
Railway  Company. — Stopping  of  refrigerator  cars  for  the  purpose 
of  loading  at  Newman,  111.  John  D.  Hopkins  for  complainant. 
Edward  Colston,  Hugh  /.  Oraham^  /.  M.  Scott^  and  John  T.  Todd 
for  defendant.    December  6, 1909.    Dismissed  for  want  of  prosecution. 

2758.  P.  B.  Merref.i,  Company  v.  Chicago,  Burlington  &  Qhincy 
Railroad  Company  et  al. — ^Rates  on  fresh  meats,  packing-house  prod- 
ucts and  live  stock  from  Billings,  Mont.,  to  Omaha,  Xebr.,  and  various 
other  points.  Charles  D.  Drayton  for  complainant.  Alfred  H. 
Bright^  Wm.  R.  Begg^  George  IT.  Seevers^  N.  H.  Loomis^  F.  C.  Dtl- 
lardj  E.  B.  Peirce^  Martin  L.  Clardy,  James  C.  Jefery^  and  Wm. 
EUis  for  defendants.  September  14,  1909.  Dismissed  on  motion  of 
complainant;  complaint  satisfied. 

2841.  AlEmiNGER  Brothers  v.  'Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  et  al. — Rate  on  carload  of  threshers  from  Racine 
Junction,  Wis.,  to  Lemmon,  S.  Dak.  Leonard  Brisley  for  complain- 
ant. Wm,  Ellis  for  defendants.  November  5,  1909.  Dismissed  on 
motion  of  complainant;  complaint  satisfied. 

2849.  Huerfano  Coal  Company  v.  Colorado  4  Southern  Railway 
Company  et  al. — ^Reconsignment  charge  on  one  carload  of  lump  coal 
from  McNally  mine,  Colo.,  to  Stratford,  Tex. ;  reconsigned  to  Liberal, 
Kans.  C.  TT.  Durbin  for  complainant.  E,  E.  Whitted  and  E.  B. 
Peirce  for  defendants.  December  22,  1909.  Dismissed  on  motion  of 
complainant 

2871.  Swedish- American  Telephone  Cobcpany  v.  Lake  Shore  & 
Michigan  Southern  Railroad  Company  et  al. — ^Rates  on  dry  bat- 
tery cells  fnMn  Cleveland,  Ohio,  to  Summerdale,  UL  F.  J.  Ruehhnan 
for  complainant  S.  A.  Lynde  for  Chicago  &  North  Western  Rail- 
way Company.  December  18,  1909.  Dismissed  on  motion  of  com- 
plainant. 

2881.  Colorado  Coal  Traffic  Association  x\  Colorado  &  South- 
ern Railway  Company  et  al. — Rates  on  coal  from  Walsenburg  dis- 
trict in  Colorado  to  certain  p<Hnts  in  Oklahoma.  C.  TF.  Durbin  for 
complainant    M.  A.  Spoants^  E.  E.  Whitted^  Robert  H.  Widdicombe^ 
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and  E.  B.  Peirce  for  defendants.    December  13,  1909.    Dismissed  on 

motion  of  complainant ;  complaint  satisfied. 
2890.  SuNNYSiDE  Coal.  Mining  Cojcpany  v,  Denver  &  Kio  Grande 

Railroad  Company  et  al. — Bates  on  coal  from  Walsenburg  district 
in  Colorado  to  points  on  the  Union  Pacific  Railroad  Company  in 
Kansas.  C.  TT.  Durbin  for  complainant.  October  15,  1909.  Dis- 
missed on  motion  of  ccnnplainant 

2922.  Albert  Dickinson  Company  v.  Chicago,  Milwaukee  &  St. 
Paul.  Railway  Company. — Rates  on  grass  seed  from  Manning,  Iowa, 
to  Chicago,  HI.  Nathan  Dickinson  for  complainant.  Wm.  EUis  for 
defendant.  December  17,  1909.  Transferred  to  Special  Reparation 
Docket  for  adjustment. 

2938.  Plymouth  Parlor  Frame  Company  v.  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company. — Rates  on  logs  from  Spur,  near 
Randville,  Mich.,  to  Plymouth,  Wis.  R,  R.  Schover  for  complainant. 
Wm.  EUis  for  defendant  December  17,  1909.  Transferred  to 
Special  Reparation  Docket  for  adjustment. 

2988.  National  Petroleum  Association  et  al.  i?.  Chicago,  Bur- 
lington &  QuiNCY  Railroad  Company. — Refusal  to  accept  L.  C.  L. 
shipments  of  petroleum  and  its  products  at  Hannibal,  Mo.,  and  Du- 
buque, Iowa,  except  on  certain  days  of  the  week.  C.  Z>.  Chamber- 
lain and  Frank  B.  Fetter  for  complainants.  Chester  M.  Dawes  for 
defendant.     December  7, 1909.    Dismissed  on  motion  of  complainant ;  I 

complaint  satisfied. 
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2484.  loLA  Portland  Cement  Company  r.  Missouri,  ICansas  & 
Texas  RAiLWAr  Company  et  al. — Unreasonable  rate  on  cement  from 
lola,  Kans.,  to  Gila,  Ariz.  TF.  /.  Sterling  for  complainant.  James 
Ildgerman^  Joseph  M.  Bryson^  W.  F,  Hennn^  F.  C.  Dillard^  P.  F, 
Dunne^  C.  W.  Durhrow^  and  Baktr^  Botts^  Parker  <fc  Garwood  for 
defendants.     November  23,  1909.     Reparation  awarded  for  $153.06. 

2615.  Oltve-Sternenberg  Lumber  Company  i\  Texas  &  New 
Orleans  Railroad  Company  et  al. — Unreasonable  rate  on  lumber 
from  Olive,  Tex.,  to  Deering,  111.  F.  W.  Sternenherg^  jr.j  for  com- 
plainant. T.  G.  Beard^  William  Ellis^  W.  B.  Groseclosey  and  /.  W, 
Allen  for  defendants.  November  24,  1909.  Reparation  awarded  for 
$9.60. 

2840.  J.  B.  Clow  &  Sons  v.  Pennsylvania  Company  et  al. — Un- 
reasonable rate  on  cast-iron  pipe  from  Newcomerstown,  Ohio,  to 
Aberdeen,  S.  Dak.  A,  M.  Tufts  for  complainants  William  Hodg- 
don^  William  Ellis^  and  H.  S.  Noble  for  defendants.  November  24, 
1909.    Reparation  awarded  for  $14.88. 

2221.  Acme  Cement  Plaster  Company  i\  Chicago,  Rock  Island 
&  Pacific  Railway  Company  et  al. — Unreasonable  rate  on  wall 
plaster  from  Marlow,  Okla.,  to  Amsterdam,  N.  Y.  John  B.  Daish 
for  complainant.  E,  B,  Peirce^  W.  F.  Diekinson,  and  11.  L.  Childs 
for  defendants.  November  24,  1909.  Reparation  awarded  for 
$72.60. 

2579.  J.  I.  Lamb  Company  i\  Chicago  Great  Western  Railway 
Company  et  al. — Unreasonable  rate  on  apples  from  St.  Joseph,  Mo., 
to  La  Crosse,  Wis.  /.  /.  Lamb  for  complainant.  .1.  G.  Briggs^ 
George  W .  Markham^  and  William  Ellis  for  defendants.  November 
24, 1909.    Reparation  awarded  for  $14.88. 

2489.  Langenbero  Brothers  &  Company  r,  Wabash  Railroad 
Company. — Unreasonable  rate  on  com  from  Bingham,  Iowa,  to  St* 
Charles,  Mo.  TI,  11.  Langenberg  for  complainant,  ir.  C.  Maxwell 
for  defendant.     November  24,  1909.    Reparation  awarded  for  $45. 

2616.  Northern  Wood  Company  r,  Chicago,  Milwaukee  &  St. 
Patti^  Railway  Company. — Unreasonable  rate  on  wood  from  Oconto, 
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Wis.,  to  Evanston,  III.    F,  L.  McLaughlin  for  complainant.      TF»/- 
liam  Ellis  for  defendant.     Reparation  awarded  for  $5.21. 

2717.  L.  J.  PoMEROY  &  Company  i\  Wabash  Railroad  Compajn^y. — 
Wrongful  reconsignment  charge  collected  at  Chicago,  IlL  L,  t/. 
Pomeroy  for  complainant.  TT.  C.  Maxwell  for  defendant,  Novem- 
ber 24, 1909.    Reparation  awarded  for  $77.09. 

2420.  NoRTHi^'ESTERN  Iron  Company  i\  Chicaoo,  Milwaueice  & 
St.  Paul  Railway  Company  et  al. — ^Unreasonable  rate  on  pig  iron 
from  Mayville,  Wis.,  to  West  Chicago,  111.  C.  N.  Turner  for  com- 
plainant. William  Ellis  and  T,  E.  Learned  for  defendants.  Novem- 
ber 24,  1909.     Reparation  awarded  for  $54.38. 

2553.  Marshall- Wells  Hardware  Company  v.  Chicago,  Milwac'- 
KEB  &  St.  Paul  Railway  Company  bt  al. — ^Unreasonable  rate  on 
barbed  wire  from  De  Kalb,  111.,  to  Ismay,  Mont.  C.  F.  Rowe  for 
complainant.  WiHiam  Ellis^  R.  M.  Calkins^  and  B.  H,  Harris  for 
defendants    November  24,  1909.     Reparation  awarded  for  $29.65. 

2070.  J.  E.  Stewart  Produce  Company  v.  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  bt  al. — ^Unreasonable  rate  on  potatoes 
from  Spring  Valley,  Minn.,  to  Muskogee,  Okla.  /.  E.  Stewart  for 
complainant.  William  Ellisy  Jam^s  Hagennan^  and  Joseph  M.  Bry- 
son  for  defendants.  November  24,  1909.  Reparation  awarded  for 
$18. 

2559.  Julius  Kessler  &  Company  v.  Southern  Railway  Com* 
pany  et  al. — Unreasonable  rate  on  whisky  from  Tynme,  Ky.,  to 
Flagstaff,  Ariz.  C,  W.  Krehs  for  complainant.  Ed.  Baxter^  Sidney 
F.  Andrews y  Robert  Dunlap,  T.  J.  Norton^  and  C.  H.  Stinson  for 
defendants.    November  24, 1909.    Reparation  awarded  for  $8.17. 

2372.  American  Sand  &  Gravel  Company  r.  Chicago,  Milwau- 
kee &^  St.  Paul  Railway  Company  et  al. — Unreasonable  rate  on 
crushed  concrete  gravel  from  Fontana,  Wis.,  to  Chicago,  111.  Parker 
M.  Lewis  for  complainant.  William  Ellis  and  Z7.  Windsor  for  de- 
fendants.   November  24,  1909.    Reparation  awarded  for  $892.71. 

2105.  DoDDs  Lumber  Company  v.  Chicago,  Rock  Island  &  Pacific 
Railway  Company. — Unreasonable  rate  on  lumber  from  Little  Rock« 
Ark.,  to  Council  Bluffs,  Iowa.  E.  U.  Westerfield  for  complainant. 
E,  B.  Peirce  for  defendant.  November  24, 1909.  Reparation  awarded 
for  $43.88. 

2200.  Ohio  Iron  &  Metal  Company  v.  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company. — Unreasonable  rate  on  scrap  iron  from 
Minneapolis,  Minn.,  to  Beaver  Dam,  Wis.  S,  J,  Posen  for  complain* 
ant.  William  Ellis  for  defendant.  November  24,  1909.  Reparation 
awarded  for  $200.19. 

2543.  Mutual  Wheel  Company  r,  Pittsburo,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company  et  al. — Unreasonable  rate 
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on  hubs  from  Scottsburg,  Ind.,  to  Moline,  111.  /.  A.  Condo  for  com- 
plainant. Wm.  Hodgdon^  Charles  B.  Femald,  and  William  Ellis  for 
defendants.    November  24,  1909;    Reparation  awarded  for  $34.20. 

2678.  American  Cigar  Company  v.  Lake  Shore  &  Michigan 
Southern  Railway  Company  et  al. — Unreasonable  rates  on  box 
shooks  frcMn  Cleveland,  Ohio,  to  Watertown,  Wis.  ir.  R.  Perkins 
for  complainant.  William  Ellisj  Clyde  Brown^  and  O.  E.  Butterfield 
for  defendants.    November  24,  1909.    Reparation  awarded  for  $17. 

2883.  Armour  &  Company  v.  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  et  al. — ^Unreasonable  rate  on  fresh  meat  from 
Sioux  City,  Iowa,  to  Gary,  Ind.  C.  O.  Fnsbie  for  complainant.  WU- 
liam  EUis  and  C.  W.  Stinson  for  defendants.  November  24,  1909. 
Reparation  awarded  for  $39.81. 

2817.  National  Paper  Mills  &  Filler  Company  v.  Chicago, 
Milwaukee  A  St.  Paul  Railway  Company  et  al. — ^Unreasonable 
rate  on  egg-case  fillers  from  Tama,  Iowa,  to  Altamont  and  East  St. 
Louis,  m.  C.  O.  Frisbie  for  complainant.  William  Ellis  and  W.  C. 
Maxwell  for  defendants.  November  24,  1909.  Reparation  awarded 
for  $37.97. 

2845.  Western  Lime  &  Cement  Company  r.  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  et  al. — ^Unreasonable  rate  on  lime 
from  Sherwood,  Wis.,  to  Hollandale,  Wis.  Charles  Weiler  for  com- 
plainant. William  Ellis  and  F.  B.  Bowes  for  defendants.  Novem- 
ber 24,  1909.     Reparation  awarded  for  $6. 

2612.  Winona  Malting  Company  v.  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company. — Unreasonable  rate  on  bulk  malt  from 
Winona,  Minn.,  to  Kansas  City,  Mo.  H.  E.  Blair  for  complainant 
William  Ellis  for  defendant.  November  24,  1909.  Reparation 
awarded  for  $31.62. 

2700.  American  HmE  &  Leather  Company  i\  Pennsylvania  Com- 
pany ET  AL. — ^Unreasonable  rate  on  green  salted  hides  from  Alle- 
gheny, Pa.,  to  Merrill,  Wis.  George  A,  Hill  for  complainant.  TTiZ- 
liam  Hodgdon  and  William  Ellis  for  defendants.  November  24, 
1909.     Reparation  awarded  for  $117.17. 

2712.  Anderson  Vehicle  Company  v.  Lake  Shore  &  Michigan 
Southern  Railway  Company  et  al. — Unreasonable  rate  on  cutters 
from  Jackson,  Mich.,  to  Fond  du  Lac,  Wis.  Buell  Anderson  for 
complainant.  Clyde  Broim  and  William  Ellis  for  defendants.  No- 
vember 24,  1909.     Reparation  awarded  for  $31.50. 

2317.  Clinton  Bridge  A  Iron  Works  v.  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company. — Unreasonable  rate  on  bridge  material 
from  Clinton,  Iowa,  to  West  Salem,  Wis.  G.  Af.  Stephen  for  com- 
plainant. William  Ellis  for  defendant,  November  23, 1909.  Repa- 
ration awarded  for  $23.91. 
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1957.  F.  G.  Hawkinson  v.  Chicago,  Rock  Island  4  Pacific  Rail- 
way Company. — Wrongful  cancellation  of  concentration  privilege  on 
broom  com  at  McPherson,  Kans.  Grattan  d'  Gratian  and  Frank  O. 
JohTison  for  complainant.  E,  B.  Peirce  and  S.  H,  Johnson  for  de- 
fendant.   November  24,  1909.    Reparation  awarded  for  $185.36. 

2724.  International  Harvester  Company  of  America  v.  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  et  al. — ^Unreasonable 
rate  on  agricultural  implements  from  Chicago,  111.,  to  Lewiston, 
Mont.  F,  B.  Montgomery  for  complainant.  William  Ellis  and 
R.  M.  Calkins  for  defendants.  November  24,  1909.  Reparation 
awarded  for  $104.70. 

2782.  Delray  Salt  Company  i\  Michigan  Central  Railroad 
Company  et  al. — Unreasonable  rate  on  salt  from  Junction  yard, 
Detroit,  Mich.,  to  Delavan,  Wis.  Joseph  P,  Tracy  for  ccnnplainant. 
William  Ellis  and  Clyde  Brown  for  defendants.  November  24,  1909. 
Reparation  awarded  for  $29.66. 

2793.  Ketchum  &  Gaston  Company  v.  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  et  al. — Unreasonable  rate  on  wagon  boxes 
from  Eau  Claire,  Wis.,  to  Marshalltown,  Iowa.  E.  S.  Ketchum  for 
complainant.  William  Ellis  and  Oeorge  TF.  Seevers  for  defendants. 
November  24,  1909.    Reparation  awarded  for  $17.99. 

2017.  Blake,  Moftett  &  Towne  r.  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  et  al. — ^Unreasonable  rate  on  paper  from 
Munising,  Mich.,  to  Los  Angeles,  CaL  A.  G.  Towne  for  complainant. 
William  Ellis,  H.  A.  St.  John,  W.  W.  Walker,  Robert  Dunlap,  and 
T.  J.  Norton  for  defendants.  November  26,  1909.  Reparation 
awarded  for  $41.15. 

2178.  Acme  Cement  Plaster  Company  r.  Ilunois  Central  Raii^ 
road  Company. — Unreasonable  rate  on  wall  plaster  from  East  St. 
Louis,  111.,  to  Paducah,  Ky.  John  B.  Daish  for  complainant.  Ed. 
Baxter  and  Sidney  F.  Andrews  for  defendant.  November  24,  1909. 
Reparation  awarded  for  $35. 

2.*U6.  Minneapolis  Dry  Goods  Company  v.  Wisconsin  Central 
Railway  Company  et  al. — Unreasonable  rates  on  furniture  from 
Piqua,  Ohio,  to  Minneapolis,  Minn.  Leonard  Brisley  for  complain- 
ant. C.  B.  Fernald  and  Alfred  U.  Bright  for  defendants.  Novem- 
ber 26,  1909.    Reparation  awarded  for  $49.22. 

2403.  Armoi  R  Car  Lines  ?\  St.  Loris  &  San  Francisco  Railroad 
Company  et  al. — Unreasonable  rate  on  ice  from  Armour,  Mo.,  to 
Willow  Sprinp^,  Mo.,  via  Kansas  City,  Kans.  C,  J,  Faulkner,  }r^ 
and  Alfred  R,  Friou  for  complainant.  E,  B.  Ptirce,  11  ale  Hclden^ 
and  Oeorge  II.  Cronhy  for  defendants.  November  25, 1909.  Repara- 
tion awarded  for  $226.02. 
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2440.  Memphis  Freight  Bureau  v.  St.  Louis  &  San  Francisco 
Railroad  Company  et  al. — Unreasonable  rate  on  cotton-seed  meal 
from  Kennett,  Mo.,  to  Montgomery,  Ala.  T.  K.  Riddick  for  com- 
plainant. Wallace  T.  Uughes  and  SI088.  Baxter  for  defendants. 
December  6,  1909.    Reparation  awarded  for  $42.06. 

2448.  I^RLEss  Agencies  Company  v.  Atchison,  Topeka  &  Santa 
Fe  Railway  Company  et  al. — Unreasonable  rate  on  wood  mantels 
from  Buffalo,  N.  Y.,  to  San  Francisco,  Cal.  /.  O.  Bracken  for  com- 
plainant. Robert  Dunlapy  T.  J.  Norton^  and  E.  W,  Camp  for  de- 
fendants.    November  24,  1909.    Reparation  awarded  for  $12.30. 

2449.  Peerless  Agencies  Company  v.  Atchison,  Topeka  &  Santa 
Fe  Railway  Company  et  al. — Unreasonable  rate  on  wood  mantels 
from  Baltimore,  Md.,  to  San  Francisco,  Cal.  /.  O.  Bracken  for 
complainant.  Robert  Dunlap^  T,  J.  Norton^  and  E.  W.  Camp  for 
defendants.     November  24, 1909.    Reparation  awarded  for  $31.50. 

2450.  Peerless  Agencies  Company  v.  Atchison,  Topeka  &  Santa 
Fe  Railway  Company  et  al. — Unreasonable  rate  on  wood  mantels 
from  Buffalo,  N.  Y.,  to  San  Francisco,  Cal.  /.  O.  Bracken  for 
complainant.  Robert  Dutilap^  T.  J.  Norton^  and  E.  ir.  Camp  for 
defendants.     November  24,  1909.     Reparation  awarded  for  $30. 

2478.  Acme  Cement  Plaster  Company  v.  Chicago,  Rock  Island 
&  Pacific  Railway  Company  et  al. — Unreasonable  rate  on  cement 
plaster  from  Marlow,  Okla.,  to  Perth  Amboy,  N.  J.  John  B.  Daish 
for  complainant.  E.  B.  Petrce^  Wallace  T.  Uughes^  S.  W.  Fordyce^ 
jr,^  and  Thomas  W.  White  for  defendants.  November  24,  1909. 
Reparation  awarded  for  $57. 

2479.  Acme  Cement  Plaster  Company  v.  Chicago,  Rock  Island 
&  Pacific  Railway  Company  et  al. — Unreasonable  rates  on  cement 
plaster  from  Marlow,  Okla.,  to  Phoebus,  Va.  John  B.  Daish  for 
complainant.  E,  B.  Peirce  and  Wallace  T,  Hughes  for  defendants. 
November  24,  1909.     Reparation  awarded  for  $132. 

2530.  IIamiuton  Grange  No.  57  v.  Pennsylvania  Railroad  Com- 
pany ET  al. — Unreasonable  rates  on  coal  from  Bemice,  Pa.,  to  New- 
town, N.  J.  Uenry  Davis  and  Edwin  R.  Collins  for  complainant. 
Edgar  H.  Boles  and  George  Stuart  Patterson  for  defendants.  No- 
vember 26,  1909.     Reparation  awarded  for  $51.16. 

2503.  Detroit  Chemical  Company  v.  Pere  Marquette  Railroad 
Company  et  al. — Unreasonable  rate  on  sulphuric  acid  from  Detroit, 
Mich.,  to  Dollar  Bay,  Mich.  Edward  S.  Darin  for  complainant. 
F.  R.  Bolles^  William  Ellisj  and  McPherson^  Bills  rf*  Streeter  for  de- 
fendants.    November  26,  1909.     Reparation  awarded  for  $40.69. 

2632  and  2633.  Acme  Cement  Plaster  C-Ompany  v.  Union  Pa- 
cific Railroad  Company  et  al, — ^Unreasonable  rates  on  cement  plas- 
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ter  from  Laramie,  Wyo.,  passing  through  a  portion  of  Nebraska,  to 
Sheridan,  Wyo.  John  B,  Daish  for  complainant.  Edson  Rich  for 
defendants.    November  24,  1909.    Reparation  awarded  for  $96. 

2674.  PoLsoN  Implement  Company  v,  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  et  al. — Unreasonable  rates  on  bobsleds 
from  Fond  du  Lac,  Wis.,  to  Colville,  Wash.  J,  L,  Briggs  for  com- 
plainant. William  Ellis  and  W,  P.  Kenney  for  defendants.  No- 
vember 26,  1909.     Reparation  awarded  for  $104.40. 

2816.  SiMONDs  Shields  Grain  Company  v.  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company. — Unreasonable  rate  on  millet  seed 
from  Seymour,  Iowa,  to  Kansas  City,  Mo.  S.  J,  Simonds  for  com- 
plainant. William  Ellis  for  defendant.  November  26, 1909.  Repa- 
ration awarded  for  $47.40. 

2837.  Tuthill  Spring  Company  v.  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company. — Unreasonable  rate  on  wagon  springs  from 
Chicago,  111.,  to  certain  points  in  Wisconsin.  F.  H.  Tuthill  for  com- 
plainant. William  Ellis  for  defendant.  November  26,  1909.  Repa- 
ration awarded  for  $23.89. 

2254.  Hill-Ingham  Lumber  Company  v.  EIansas  City  Southern- 
Railway  Company  et  al. — Misrouting  lumber  shipped  from  Perry, 
Okla.,  and  destined  to  lola,  Kans.  Kirkpatrick  dk  Schwind  for 
complainant.  Fred  H.  Wood  for  defendants.  December  7,  1909. 
Reparation  awarded  for  $24.99. 

2371.  Acme  Cement  Plaster  Company  i\  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  et  al. — Unreasonable  rate  on  wall 
plaster  from  Rapid  City,  S.  Dak.,  to  Okaton,  S.  Dak.,  as  part  of 
a  through  shipment  from  Laramie,  Wyo.  John  B,  Daish  for  com- 
plainant. William  Ellis  for  defendants.  December  7,  1909.  Repa- 
ration awarded  for  $39. 

2668.  H.  J.  Heinz  Company  v.  New  York,  Chicago  &  St.  Lotna 
Railroad  Company  et  al. — Unreasonable  rates  on  salt  from  Cleve- 
land, Ohio,  to  Muscatine,  Iowa.  C.  O.  Johnson  for  complainant. 
James  Webster^  F.  E,  Learned^  and  William  EUis  for  defendanti^. 
November  26,  1909.    Reparation  awarded  for  $$8.77. 

2167.  Wells-Higman  Company  v.  Grand  Rapids  &  Indiana  Rail> 
WAY  Company  et  al. — Misrouting  baskets  shipped  from  Traverse 
City,  Mich.,  and  destined  to  Chicago,  111.  Z7.  C.  Higman  for  com- 
plainant. J.  H.  Campbell,  F.  W.  Steven,  and  William  EUis  for  de- 
fendants.    November  26,  1909.     Reparation  awarded  for  $23. 

2328.  Moore  Mercantile  Company  v.  Chicago,  Milwaukee  & 
PuGET  Sound  Railway  Company  et  al. — ^Unreasonable  rate  on  pota- 
toes from  Moore,  Mont.,  to  Kansas  City,  Mo.  E.  F.  Hensey  for  com- 
plainant. R.  M.  Calkins  and  WiUiam  EUis  for  defendants.  Decem- 
ber 7,  1909.    Reparation  awarded  for  $455.47. 
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2193.  E.  A.  Howard  &  Company  v.  Nashville,  Chattanooga  & 
St.  Louis  Railway  bt  al. — Unreasonable  rate  on  hard-woo^  lumber 
from  Union  City,  Tenn.,  to  San  Francisco,  Cal.  Lester  G.  Burnett 
and  J.  O.  Bracken  for  complainant.  E.  B.  Peirce^  E.  TF.  Cam/p^  F.  C. 
DiUardj  and  C.  W.  Durhrow  for  defendants.  November  26,  1909. 
Reparation  awarded  for  $43.20. 

2777.  Lanino-Harris  Coal  &  Grain  Company  v.  Chicago,  Rock 
Island  &  Pacific  Railway  Company  et  al. — Unreasonable  minimum 
carload  weights  on  shipments  of  oats  from  Kansas  City,  Mo.,  to 
Fort  Worth,  Tex.  C.  W.  Durhin  for  complainant.  E,  B.  Peirce  and 
W.  T.  Hughes  for  defendants.  December  7,  1909.  Reparation 
awarded  for  $114.39. 

2467.  Union  Sand  &  Material  Company  i\  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  et  al. — Unreasonable  rate  on  cement 
and  plaster  from  St.  Louis,  Mo.,  to  Linby,  Iowa.  C.  A,  Cunningham 
for  complainant.  William  Ellis  and  C.  \.  Stinson  for  defendants. 
November  24,  1909.    Reparation  awarded  for  $16.50. 

2701.  Kingman  &  Company  r,  Cincinnati,  Hamilton  &  Dayton 
Railway  Company  et  al. — Unreasonable  rate  on  vehicles  from  Cin- 
cinnati, Ohio,  to  Richland  Center,  Wis.  IF.  /.  Evans  for  complain- 
ant. Edward  Cohton^  G.  W,  Kretzinger^  and  William  Ellis  for 
defendants.    November  24,  1909.    Reparation  awarded  for  $49.98. 

2599.  Southern  Sewer  Pipe  Company  v,  I^oxtisville  &  Nash- 
ville Railroad  Company. — Unreasonable  rate  on  sewer  pipe  from 
St.  Louis,  Mo.,  to  Coleanor,  Ala.  /.  A,  Afillsom  for  complainant. 
Perkins  Baxter  for  defendant.  December  13,  1909.  Reparation 
awarded  for  $50.10. 

2921.  Clinton  Bridge  &  Iron  Company  r.  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company. — Unreasonable  rate  on  iron  brid^ 
material  from  Clinton,  Iowa,  to  Durand,  Wis.  G.  M,  Stephen  for 
complainant.  William  Ellis  for  defendant.  Deceml)er  13,  1909. 
Reparation  ^wardeil  for  $30.35. 

2212.  Acme  Cement  PLAsTfcR  Company  r.  Chicago,  Rock  Island 
&  Pacific  Railway  Company  et  al. — Unreasonable  minimum  weight 
applied  on  wall  plaster  shipped  from  Marlow,  Okla.,  to  l»gan, 
Kans.  /.  B.  Daish  for  complainant.  TT.  F.  Diekinson^  E.  B.  Peirce^ 
and  C.  C.  P.  Rausch  for  defendants.  December  7, 1909.  Reparation 
awarded  for  $20.50. 

2188.  Virginia-Carolina  Chemical  Company  v.  Seaboard  Air 
Line  Railway  et  al. — Unreasonable  rate  on  ammonium  sulphate 
fertilizer  from  Ensley,  Ala.,  to  Gainesville,  Fla.  11.  IT.  B.  Glorer 
for  complainant.  C.  R.  Capps  and  C,  B.  Compton  for  defendants. 
December  14,  1909     Reparation  awarded  for  $26^. 
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2393  and  2408.  Acme  Cement  Plaster  Company  v.  Chicago. 
Rock  Island  &  Pacific  Railway  Company  bt  al. — ^Unreasonable 
rate  on  wall  plaster  from  Marlow,  Ofcla.,  to  Perth  Amboy,  N.  J. 
John  B.  Daish  for  complainant.  E.  B.  Peirce^  W.  F.  Dickinson^ 
M.  F.  Watts,  John  H.  Clarke,  Jackson  E.  Reynolds,  and  John  G. 
Williams  for  defendants.  December  7,  1909.  Reparation  awarded 
for  $162. 

2733.  Red  Wing  Linseed  Company  v.  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company. — Unreasonable  rate  on  oil  from  Red  Wing, 
Minn.,  to  La  Crosse,  Wis.  Charles  E.  Betcher  for  complainant  Wil- 
Uam  Ellis  for  defendant.  December  14,  1909.  Reparation  awarded 
for  $11.83. 

2658.  Albert  Miller  &  Company  v,  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  et  al. — Unreasonable  charges  on  potatoes 
from  Pardeeville,  Wis.,  to  Chicago,  III.  E.  P,  Miller  for  complain- 
ant. William  Ellis,  F.  D,  Bowes,  and  J.  L.  Hawley  for  defendants. 
December  14,  1909.    Dismissed. 

2792.  Milwaukee  Beer  Company  v.  Texas  &  Pacific  Railway 
Company  et  al. — Excessive  minimum  weight  applied  on  carload  ship- 
ments of  empty  beer  packages  from  El  Paso,  Tex.,  to  Milwaukee,  Wis^ 
B.  J.  Nockin  for  complainant.  «/.  W.  Allen,  E.  L,  SargerU,  W.  B. 
Grosclose,  and  William  Ellis  for  defendants.  December  14,  1909. 
Reparation  awarded  for  $12.25. 

2318.  Acme  Cement  Plaster  Company  v.  Grand  Rapuw  &  Ik- 
DIANA  Railway  Company  et  al. — Unreasonable  rate  on  crushed  gyp- 
sum rock  from  Grand  Rapids,  Mich.,  to  Cincinnati,  Ohio.  John  B. 
Daish  for  complainant.  John  Fitzgerald  and  Sidney  F.  Andrews  for 
defendants.    December  14,  1909.    Reparation  awarded  for  $194.35. 

2688.  Dreyfi^s  Brothers  r,  Louisville  &  Nashville  Railboao 
Company  et  al. — Unreasonable  rate  on  candy  from  Montgomery, 
Ala.,  to  Lake  Charles,  La.  D.  R.  Dreyfus  for  complainant.  Ed.  Bax- 
ter, Perkins  Baxter,  and  E.  L.  Sargent  for  defendant^  December 
14,  1909.    Reparation  awarded  for  $1 .09. 

2663.  B.  D.  Anguish  r,  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  et  al. — Unreasonable  rate  on  turnips  from  Delavan,  Wia, 
to  Terre  Haute,  Ind.  B,  D,  Anguish  for  complainant  in  person. 
William  Ellis  and  E,  B.  Peirce  for  defendants.  December  14,  1909. 
Reparation  awarded  for  $19.20. 

2920.  Independent  Brewing  &  Malt  Company  i\  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company. — Unreasonable  rate  on  malt 
from  Davenport,  Iowa,  to  Omaha,  Nebr.  Fred.  Zoller  for  complain* 
ant.  William  Ellis  for  defendant.  December  13,  1909.  Reparation 
awarded  for  $71.76. 

17  L  G.  C.  Rep. 


REPARATION  CASES  DISPOSED  OF  IN  UNREPORTED  DECISIONS.     625 

2937.  W.  B.  Jordan  &  Sons  Cojcpany  i\  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  et  al. — Unreasonable  rate  on  flour  from 
Fargo,  N.  Dak.,  to  Miles  City,  Mont.  H.  V.  Bailey  for  complainant. 
William  Ellis  for  defendant.  December  13,  1909.  Reparation 
awarded  for  $43.50. 

2810.  United  States  Cast  Iron  Pipe  &  Foundry  Cobipany  v. 
Lake  Shore  &  Michigan  Southern  Railway  Company  et  al. — 
Overcharge  on  shipment  of  cast-iron  pipe  from  Cleveland,  Ohio,  to 
Wessington  Springs,  S.  Dak.  Charles  R.  Rauth  for  complainant. 
WiUiam  ElliSy  Ed.  Baxter^  Perkins  Baxter^  R.  Walton  Moore^  and 
O.  E.  Butterfield  for  defendants.  January  4,  1910.  Reparation 
awarded  for  $13.50. 

2720.  Foster  Lubirer  Company  v,  Kansas  City  Southern  Rail- 
way Company  et  al. — Unreasonable  rates  on  lumber  from  West 
Lake,  La.,  to  Towner,  Colo.  L,  F.  Bird  for  complainant.  H.  J. 
Campbell  and  B,  M.  Flippin  for  defendants.  January  3,  1910.  Rep- 
aration awarded  for  $120.06. 

2889.  E.  P.  Stacy  &  Sons  v.  Evansville  A  Terre  Haute  Railroad 
Company  et  al. — Unreasonable  rate  on  watermelons  fuom  Vincennes, 
Ind.,  to  Owatonna,  Minn.  C.  S.  Stacy  for  complainant.  E,  B. 
Peirce  and  William  Ellis  for  defendants.  January  3,  1910.  Repara- 
tion awardod  for  $40.72. 

2934.  Gamble-Robin  SOX  Commission  Company  r.  Chicago,  Mil- 
waukee &  St.  Pail  Railway  Company  et  al. — Unreasonable  rate 
on  watermelons  from  Cone,  Iowa,  to  New  Pra^e,  Minn.  Harry  L. 
Robinsan  for  complainant.  William  Ellis  and  S.  G.  Lutz  for  defend- 
ants.    January  3,  1910.     Reparation  awarded  for  $19.24. 

2926.  J.  S.  RowELL  MANUFAcn'RiNc;  Company  i\  Chicago,  Mil- 
WAiKEE  &  St.  Pail  Railway  Company. — I'nreasonable  rates  on 
agricultural  implements  from  Beaver  Dam,  Wis.,  to  Minneapolis, 
Minn.  A\  />.  Stacy  for  complainant.  William  Ellis  for  defendant. 
January  3,  1910.     Reparation  awarded  for  $133.09. 

2989.  Austin  MANrFACTURiNo  Company  v,  Illinois  Central 
Railroad  Company  et  al. — Unreasonable  rates  on  rock-crushing  ma- 
cliinery  from  Harvey,  111.,  to  Groos,  Mich.  //.  *S.  Maclay  for  com- 
plainant. A.  P.  Ilumburg,  William  Ellis j  and  T.  Z>.  }feed  far 
defendants.     January  3,  1910.     Reparation  awardeil  for  $48.84. 

25G7.  Menasiia  Wooden  ware  Company  r.  Wisconsin  Central 
Railway  Company  et  al. — Unreasonable  rate  on  wooden  pails  from 
Mennsha,  Wis.,  to  Smith\'ille,  Ohio.  O.  J/.  Stephen  for  complainant. 
Alfred  H.  Bright^  F.  B,  Learned^  and  C.  B,  Fernald  for  defendants. 
January  3,  1910.     Reparation  awarded  for  $11.55. 

2572.  Menasiia  Woodenware  Company  v,  Wi8a>N8iN  Central 
Railway  (\)mpany  et  al.— Unreasonable  rate  on  wooden  pails  from 
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Menasha,  Wis.,  to  New  Orleans,  La.  G.  M.  Stephen  for  complainant. 
A.  P.  Humhurg^  S,  A.  Lynde^  Alfred  H.  ^ rights  and  Ed.  Baxter  for 
defendants.    January  3,  1910.    Reparation  awarded  for  $62.16. 

2573  and  2604.  Menasha  Woodenware  Company  v.  Chicago  A 
North  Western  Railway  Company  et  al. — ^Unreasonable  rate  on 
wooden  pails  from  Menasha,  Wis.,  to  New  Orleans,  La.  G.  M, 
Stephen  for  complainant.  A.  P.  Humburg^  S.  A.  Lynde^  Alfred  H. 
Bright^  and  Ed.  Baxter  for  defendants.  January  3,  1910.  Repara- 
tion awarded  for  $13.40. 

2574.  Menasha  Woodenware  Company  v.  Chicago  &  North 
Western  Railway  Company  et  al. — Unreasonable  rat©  on  wooden 
pails  from  Menasha,  Wis.,  to  Battle  Creek,  Mich.  G,  M.  Sf-ephen 
for  complainant.  S.  A.  Lynde  and  O.  E,  Butterfield  for  defendants. 
January  3,  1910.    Reparation  awarded  for  $26.24. 

2605.  Menasha  Woodenware  Company  v.  Wisconsin  Central 
Railway  Company  et  al. — Unreasonable  rate  on  barrels  from  Mena- 
sha, Wis.,  to  Toledo,  Ohio.  G.  M.  Stephen  for  complainant.  Alfred 
U.  'Bright^  F.  G.  Learned  and  O.  E.  Butterfield  for  defendants. 
January  3,  1910.    Reparation  awarded  for  $17.15. 

2606.  Menasha  Woodenware  Company  v.  Chicago  &  North- 
western Railway  Company  et  al.  (three  cases). — ^Unreasonable 
rate  on  wooden  pails  from  Menasha,  Wis.,  to  Erie,  Pa.,  ZanesviUe, 
Ohio,  and  Pittsburg,  Pa.  G.  M.  Stephen  for  complainant  ^S^.  A. 
Lynde^  McPherson^  BtUs  <&  Streeter^  and  O.  E.  Butterfield  for 
defendants.    January  3,  1910.    Reparation  awarded  for  $51.4L 

2241.  Southern  Bitulithic  Company  v.  Southern  Railway 
Company  et  al. — Unreasonable  rate  on  paving,  brick  from  Graves 
Mines,  Ala.,  to  Baton  Rouge,  La.  TF.  B.  CampbeU  PUcher  for  com- 
plainant. Sidney  F.  Andrews  for  defendants.  January  3,  1910. 
Reparation  awarded  for  $71.28. 

2370.  Seattle  Frog  &  Switch  Company  v.  Northern  Pacific 
Railway  Company  et  al. — Unreasonable  rate  on  rails  and  fastenings 
from  Cumberland,  Md.,  to  Seattle,  Wash.  No  appearance  for  com- 
plainant. George  T.  Reid  for  defendants.  January  4,  1910.  Repa- 
ration awarded  for  $306.90. 

2590.  Union  Match  Company  r.  Chicago,  >Iilwauk£e  &  St.  Paul 
Railway  Company  et  au — Unreasonable  rate  on  matches  from  Du- 
luth,  Minn.,  to  Salt  Lake  City,  Utah.  John  B.  Heinnick  for  com- 
plainant. William  EUis^  F.  B,  Wright^  and  Charles  L.  Kennedy  for 
defendants.    January  4, 1910.    Reparation  awarded  for  $33.16. 

2748.  Union  Coal  &  Coke  Company  v.  Colorado  &  Southkrk 
Railway  Company  et  al. — Unreasonable  reconsignment  charge  on 
coal  from  Pryor,  Colo.,  to  Amarillo,  Tex.    C.  TT.  Durbin  for  ocHn- 
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plainant.  E.  E,  HVhitted  and  R,  H.  Wi^ldicombe  for  defendants. 
January  4, 1910.     Reparation  awarded  for  $3. 

2799.  Albert  Dickinson  Company  ik  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  Rah^way  Company  et  al. — Unreasonable  rate  on 
millet  seed  and  flaxseed  from  Minneapolis,  Minn.,  to  Petaluma,  Cal. 
E.  G.  Loser  and  R.  M.  Dean  for  complainant.  Z/.  M.  Pearce  for 
defendants.    January  4,  1910.     Reparation  awarded  for  $136.64. 

2727.  Joseph  A.  Gk)DDARD  Company  v,  Chicago  &  Northwestern 
Railway  Company  et  al. — Misrouting  shipments  of  cheese  from 
Sheboygan,  Wis.,  to  Muncie,  Ind.  G.  M.  Stephen  for  complainant. 
F.P.Eyman  for  defendants.  January  3, 1910.  Reparation  awarded 
for  $59.11. 

2378.  WnrrE  Brothers  r.  Southern  Pacific  Company  et  al. — 
Alleged  unreasonable  rates  on  hardwood  lumber  from  jx^ints  east 
of  the  Mississippi  River  to  Pacific  coast  terminals.  Lester  G.  Bur- 
nett and  /.  O.  Bracken  for  complainant.  T.  J.  Norton^  E.  W.  Campy 
E.  B.  Peirce^  F.  C.  DiUard^  and  C.  W.  Durhrow  for  defendants. 
January  3,  1910.    Dismissed  on  account  of  insufficiency  of  evidence. 

2576.  White  Brothers  i\  St.  Louis  &  San  Francisco  Railroad 
Company  et  al. — Alleged  unreasonable  rate  on  hardwood  lumber 
from  Jonesboro,  Ark.,  to  San  Francisco,  Cal.  Lester  G.  Burnett  and 
J,  O.  Bracken  for  complainant.  T.  J.  Norton^  E.  IT.  Camp^  and 
E.  B.  Peirce  for  defendants.  January  3,  1910.  Dismissed  on  the 
ground  that  shipments  moved  prior  to  date  of  the  Burgess  complaint. 

2491.  Superior  Charcoal  Iron  Company  't\  Pere  Marquette 
Railroad  Company  et  al. — Unreasonable  rate  on  charcoal  pig  iron 
from  Elk  Rapids,  Mich.,  to  Hamilton  and  Brantford,  in  the  province 
of  Ontario,  Canada.  /7. «/.  Bennett  and  O^Brien  <&  Campbell  for  com- 
plainants Charles  McPherson^  John  W.  Loudj  and  E.  W.  Beatty 
for  defendants.  December  14,  1909.  Reparation  awarded  for 
$302.72. 

2286.  Canton  Fertiuzer  &  Chemical  Company  v.  Wheeling  & 
I^KE  Erie  Railroad  Company  et  al.  2369.  Same  r.  Pennsyl- 
vania Company  et  al.  2435.  Same  v.  Baltimore  &  Ohio  Railroad 
Company  et  al. — Unreasonable  rates  on  phosphate  rock  from  Ten- 
nessee mines  to  Canton,  Ohio.  /.  N.  Lowenstein  and  Charles  Seeman 
for  complainant*  Edward  Colston^  William  G.  Bearing^  B,  A, 
Worthington^  O.  E,  Butterfield^  Morrison  R.  Waite^  and  Edward 
Barton  for  defendants.  January  10,  1910.  Reparation  awarded  for 
$296.19. 

2326.  Abraham  D.  Radinsky  r.  Colorado  &  Southern  Railway 
(\)MPANY  et  al. — I'nreasonable  rates  on  rags  from  Pueblo,  Colo., 
to  Paraffin,  Cal.    .1.  L.  Vogl  for  complainant.    E.  E.  W kitted,  R.  II. 
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Widdieomhe^  N,  II.  Loomis^  F.  C.  DUlard^  C.  C.  Dorsey^  and  IF.  F, 
Herrin  for  defendants.  January  10,  1910.  Reparation  awarded  for 
$311.40. 

2672.  Mason  Gregg  Grain  Company  v.  Wabash  Railroad  Com- 
pany ET  AL. — Misrouting  shipments  of  grain  shipped  from  Kansas* 
City,  Mo.,  to  Milwaukee,  Wis.  John  A.  WUson  for  complainant. 
William  Ellis  for  defendants.  January  10,  1910.  Separation 
awarded  for  $179.37. 

1688.  Bayou  City  Rice  Mills  v.  Houston  &  Texas  Central  Rail- 
road Company  et  al. — I'^nreasonable  rate  on  clean  rice  from  Houston, 
Tex.,  to  Portland,  Oreg.  P.  H.  McNemer  for  complainant.  H.  M. 
Garwood  and  C.  G,  Burnhani  for  defendants.  January  10,  1910. 
Reparation  awarded  for  $329.94. 

2(514.  Updike  Grain  Company  v.  Chicago,  Milwaukee  A  St. 
Paul  Railway  Company. — Unreasonable  rate  on  flaxseed  from 
Council  Bluffs,  Iowa,  to  Minneapolis,  Minn.  John  A.  Kuhn  for 
complainant.  William  Ellin  for  defendant.  January  11,  1910. 
Reparation  awarded  for  $21.20. 

^  2742.  Swift  &  Company  /♦.  Denver,  Northwestern  &  Pacific 
Railway  Company  et  al. — Unreasonable  rate  on  cattle  from  Granby, 
Colo.,  to  Chicago,  111.  Albert  II,  and  Henry  Veeder  for  complainant. 
Gerald  Ilughen^  Hale  II olden ^  and  William  Ellis  tor  defendants, 
January  11,  1910.     Reparation  awarded  for  $307.02. 

2877.  Marshall  II.  Rice  r,  Montpeuer  &  Wells  Riter  Railroad 
ET  AL. — Alleged  ovei'charge  on  granite  building  stone  from  Barre, 
Vt.,  to  Kansas  City,  Mo.  Alfred  A.  Wild  for  complainant.  C.  Z>. 
Waters^  John  W.  Loud^  and  C.  E,  Dewey  for  defendanta.  January 
10,  1910.  Dismissed  on  account  of  claim  being  barred  under  section 
10  of  the  act. 

2852.  North  Star  Woolen  Mill  Company  i\  Chicago,  Milwau- 
kee &  St.  Pail  Railway  Company  et  ai^ — Unreasonable  rate  on 
blankets  from  Minneapolis,  Minn.,  to  Chicago,  111.  Park  W,  Peck 
for  complainant.  William  Ellis^  II.  A.  Taylor^  H.  Murray  Andrews^ 
Charles  li.  Fernald^  O.  E.  Butterfield^  Clyde  Brown^  Hugh  L.  Bond, 
jr.,  William  C  Coleman,  E.  G.  Buckland^  and  Edward  I),  Rabbins 
for  defendants.     Jamiury  10,  1910.     Reparation  awarded  for  $49.36. 

2089.  (iiLF  Li  MBER  Company  v,  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  et  al. — Unreasonable  rate  on  sawmill  machinery 
from  Wausau,  Wis.,  to  Cravens,  I^.  P.  L.  Kershaw  for  complainant. 
William  Ellis,  T.  J.  \<frton,  and  J.  Z.  Coleman  for  defendants. 
January  4,  1910.     Reparation  awarded  for  $399.87. 

2()22.  Jos.  ScHLiTz  Brewino  Company  v.  Chicago,  Milwaukee  & 
St.  Pai  l  Railway  Company  et  al. — Unreas<mable  rate  on  beer 
from  Milwaukee,  Wis.,  to  Globe,  Ariz.     C.  J.  Bertf<rhy  for  complain- 
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ant.  F.  C.  Dillard^  /.  P.  Blair;  Baker^  Bottn^  Parker  cl*  Garwood; 
Ed.  Baxter^  R.  Walton  Moore ^  William  Ellis ^  P.  F.  Dunne ^  C.  W, 
Durbrow^  W.  W.  W.  Arthur^  and  F,  G,  Wright  for  defendants. 
February  8,  1910.     Reparation  awarded  for  $124.81. 

2G24.  Pabst  Brewing  C!ompany  v.  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  et  al. — Unreasonable  rate  on  l)eer  from 
Milwaukee,  Wis.,  to  Bisbee,  Ariz.  Charles  Zielke^  for  complainant. 
William  Ellis^  E.  B.  Peirce,  Hawkins  ct  Franklin^  F,  G,  Wright^  and 
Wallace  T.  Hughes  for  defendants.  February  8,  1910.  Reparation 
awarded  for  $291.92. 

2025.  Pabst  Brewing  Company  i\  Chicago,  Milw^aukee  &  St. 
Paul  Railway  Company  et  al. — Unreasonable  rate  on  beer  from 
Milwaukee,  Wis.,  to  Clifton,  Ariz.  Charles  Zielke  for  complainant. 
F,  C.  Dillard^  J,  P.  Blair;  Baktr^  Botts,  Parker  d*  Gimvood:  Ed. 
Baxter^  R.  Walton  Moore^  William  Ellis j  M.  J.  Egan^  Hawkins  rf' 
Franklin  J  W.  W,  W.  Arthur^  F.  G.  Wright^  E.  B.  Peirre^  and  Wallace 
T,  Hughes  for  defendants.  February  8,  1910.  Reparation  awarded 
for  $300. 

2020.  Pabst  Brewing  Company  /\  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  et  al. — Unreasonable  rate  on  beer  from 
Milwaukee,  Wis.,  to  Douglas,  Ariz.  Charles  Zielke  for  complainant. 
WiWam  Ellis^  Hawkins  d'  Franklin^  E.  B.  Peirce^  Wallace  T.  Hughes^ 
and  F,  G.  Wright  for  defendants,  February  8,  1910.  Reparation 
awarded  for  $248.26. 

2027.  Pabst  Brewing  Company  v.  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  et  al. — Unreasonable  rate  on  beer  from 
Milwaukee,  Wis.,  to  Safford,  Ariz.  Charles  Zielke  for  complainant. 
F.  C.  Dillard,  J.  P.  Blair;  Bak( r,  Botts,  Parker  d  Garwood:  Ed, 
Baxter^  R.  Walton  Moore ^  William  Ellis^  Wm.  F.  Herrin^  P.  F. 
Dunne^  C.  W.  Durhrow^  W.  W,  W.  Arthur,  and  F.  G,  Wright  for 
defendants.     February  8,  1910.     Reparation  awarded  for  $24.80. 

2585.  C.  C.  Clemons  Produce  Company  v.  Chicago,  Milwaukee 
&  St.  Pail  Railway  Company  et  al. — Unreasonable  rate  on  potatoes 
from  Birmingham,  Mo.,  to  Enid,  Okla.  George  T.  Bell  for  com- 
plainants. William  Elli.s,  F.  G.  Wright,  E.  B.  Peirce^  and  F.  C.  Dum- 
heck  for  defendants.    February  8, 1910.    Reparation  awarded  for  $24. 

2854.  Welch-C<h)k  Ci>MPANY  ET  AL.  c.  New  York  Central  &  Hud- 
son River  Railroad  Company  et  al. — Unreasonable  rate  on  cH>tton 
knit  gootls  from  Amsterdam,  N.  Y.,  to  Cetlar  Rapids,  Iowa.  Feb- 
ruary 8,  1910.  Reparation  awarded  for  $7.04.  2854.  Welch-C(H)k 
Company  r.  Boston  &  Maine  Railroad  et  al. — Unreasonable  rate 
on  cotton  knit  poo<ls  from  I»well,  Mass.,  to  Cedar  Rapids,  Iowa. 
Febniary  8,  1910.  Reparation  awarde<I  for  $3.05.  2854.  F.  (i.  Leslie 
Paper  Company  v.  The  Lake  Suore  &  Michigan  Southern  Rail- 
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WAY  Company  et  al. — Unreasonable  rate  on  pulp  board  from  Elk- 
hart, Ind.,  to  St.  Paul,  Minn.  February  8, 1910.  Reparation  awarded 
for  $8.27.  2854.  Same  i\  Cincinnati,  Hamilton  &  Dayton  Railway 
Company  et  al. — ^Alleged  unreasonable  rate  on  enameled  book  paper 
from  Hamilton,  Ohio,  to  St.  Paul,  Minn.  G.  M.  Stephen  for  com- 
plainant. E.  B,  Peirce^  M.  L.  Bell^  Wallace  T.  Hughes^  and  Win- 
stouj  Paynej  Strawn  d*  Shaw  for  defendants.  February  8,  1910. 
Dismissed  on  account  of  insufficiency  of  evidence. 

2522.  Magner  Brothers  v.  Atchison,  Topeka  &  Santa  Fe  Rail- 
^VAY  Comi»any  et  al. — ^Excessivc  rate  on  whiting  from  Philadelphia, 
Pa.,  to  San  Francisco,  Cal.  Samuel  Magner  for  complainant.  E.  W. 
Camp  for  defendants.    February  8,  1910.    Reparation  awarded  for 

2621.  Jos.  ScHLiTz  Brewing  Company  v,  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  et  al. — Unreasonable  rate  on  beer  from 
Milwaukee,  Wis.,  to  Morenci,  Ariz.  C. «/.  Bertschy  for  complainant. 
Hawkins  <&  Franklin^  E.  B.  Peirce^  Wallace  T.  Hughes^  F.  G.  Wright^ 
and  M.  /.  Egan  for  defendants.  February  8,  1910.  Reparation 
awarded  for  $309.03. 

2623.  Jos.  ScHLiTz  Brewing  Company  v.  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  et  al. — ^2623.  Same  v.  Same. — Un- 
reasonable rate  on  beer  from  Milwaukee,  Wis.,  to  Tucson  and  Bisbee, 
Ariz.  C,  J,  Bertschy  for  complainant.  William  Ellis^  E,  L.  Sar- 
gentj  Martin  L.  Clardy^  James  C.  Jeffery^  William  F.  Herrin^  F.  C. 
Dillardy  P.  F.  Dunne^  C.  W.  Durhrow^  Hawkins  (t  Franklin^  E.  B. 
Peirce,  F.  G.  Wright,  W.  W.  W.  Arthur,  and  Wallace  T.  Hughes  for 
defendants.    February  8,  1910.    Reparation  awarded  for  $304.08. 

2251.  Southern  Bitulithic  Company  r.  Southern  Railway 
Company  et  al. — Unreasonable  rate  on  paving  brick  from  Groves 
Mines,  Alabama,  to  Natchez,  Miss.  W.  B.  Campbell  Pitcher  for  com- 
plainant. Sidney  F.  Andrews  for  defendants.  February  8,  1910. 
Reparation  awarded  for  $19. 

2740.  A.  F.  Wilson  v.  Oregon  Railroad  &  Navigation  Company 
ET  AL. — Unreasonable  rate  on  potatoes  from  Imbler,  Oreg.,  to  Butler, 
Mo.  Clyde  B.  Aitrhison  for  complainant.  W.  W.  Cotton  and  James 
C.  Jeffery  for  defendants.  February  9,  1910.  Reparation  awarded 
for  $36.01. 

2902.  Shadbolt  &  Boyd  Iron  Company  v.  Chicago,  Indianapolis 
&  Ix)ui8viLLE  Railway  Company  et  al. — Unreasonable  rate  on  lum- 
ber from  Salem,  Ind.,  to  West  Bend,  Wis.  G.  M.  Stephen  for  com- 
plainant. S.  A.  Lynde  for  defendants.  February  8,  1910.  Repara- 
tion awarded  for  $7.71. 

2628.  Pabst  Brewing  Company  v.  El  Paso  &  Soitthwb8tbrw 
Railroad  Company  et  al. — ^Unreasonable  rate  on  empty  beer  pack- 
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ages  from  Bisbee,  Ariz.,  to  Milwaukee,  Wis.  Charles  Zielke  for 
complainant.  E,  B.  Peirce^  Wallace  T.  Hughes^  William  Ellis,  and 
F.  G.  Wright  for  defendants.  February  14,  1910.  Reparation 
awarded  for  $253.69. 

2629.  Pabst  Brewing  Company  v.  El  Paso  &  Southwestern 
Railroad  C!ompany  et  al. — Unreasonable  rate  on  empty  beer  pack- 
ages from  Bisbee,  Ariz.,  to  Milwaukee,  Wis.  Charles  Zielke  for 
complainant.  F,  G.  Wright,  William  Ellis,  Hawkins  <£  Franklin, 
E.  B.  Peirce^  and  Walkice  T.  Hughes  for  defendants.  February  14, 
1910.    Reparation  awarded  for  $266.95. 

2630.  Pabst  Brewing  Company  v.  Gila  Valley,  Globe  &  North- 
ern Railway  Company  et  al. — Unreasonable  rate  on  empty  beer 
packages  from  Safford,  Ariz.,  to  Milwaukee,  Wis.  Charles  Zielne 
for  complainant.  William  Ellis,  F.  G.  Wright,  F.  C.  DUlard,  and 
W,  W.  W.  Arthur  for  defendants.  February  14,  1910.  Reparation 
awarded  for  $124.54. 

3026.  H.  F.  Ross  v.  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company. — Unreasonable  rate  on  stock  cattle  from  South  Omaha, 
Nebr.,  to  Kings,  111.  H.  F.  Ross  for  complainant  in  person.  Wil- 
liam EUis  for  defendant.  February  14,  1910.  Reparation  awarded 
for  $51.93. 

2913.  S.  W.  Whittaker  v.  Great  Northern  Railway  Company. — 
Unreasonable  rate  on  baled  hay  from  Raynsford,  Mont.,  to  Spokane, 
Wash.  Railroad  Commission  of  Montana,  by  its  secretary,  for  com- 
plainant. «/.  D.  Armstrong  for  defendant.  February  14,  1910. 
Reparation  awarded  for  $38.64. 

Note. — The  above  113  cases  involve  a  total  amount  of  $10,725.75. 
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REPARATION  GRANTED  UNDER  SUPPLEMENTAL  ORDERS  OF 
THE  COMMISSION  DURING  THE  TIME  COVERED  BY  THIS 
VOLUME. 


1246.  OsHKosH  Logging  Tool  Company  et  al.  v.  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  et  al.  September  10, 
1909.  Reparation  of  $73.36,  by  Chicago,  Milwaukee  &  St.  Paul 
Railway  Ccmipany,  on  shipments  as  per  schedule  filed,  on  account 
of  excessive  rates. 

1243.  OsHKOSH  Logging  Tool  Company  et  al.  i?.  Chicago  and 
Northwestern  Railway  Company  et  al.  September  25,  1909. 
Reparation  of  $155.83,  by  Chicago  &  Northwestern  Railway  Com- 
pany, on  shipments  as  per  schedule  filed,  on  account  of  excessive 
rates. 

1958.  California  Commercial  Association  v.  Wells,  Fargo  & 
Company.  November  23,  1909.  Reparation  of  $563.70,  with  in- 
terest, on  express  shipments  from  New  York  City,  N.  Y.,  to  San 
Francisco,  Cal.,  on  account  of  unreasonable  rate. 

2830.  Van  Brunt  Manufacturing  Company  v.  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  et  al.  December  14,  1909. 
Reparation  of  $200.45,  with  interest,  by  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  on  shipments  of  agricultural  implements 
from  Horicon  Junction,  Wis.,  to  various  points,  on  account  of  ex- 
cessive rates. 

1658.  Carstens  Packing  Company  v.  Oregon  Railroad  &  Navi- 
gation Company  et  al.  January  10,  1910.  Reparation  of  $21.06, 
with  interest,  by  Oregon  Railroad  &  Navigation  Company,  on  ship- 
ments of  cattle  from  Nampa,  Idaho,  to  Tacoma,  Wash.,  on  account 
of  excessive  rate. 

1609.  Darling  &  Company  et  au  v.  Baltimore  &  Ohio  Rail- 
road Company  et  al.  February  5,  1910.  Reparation  of  $1,975.74, 
with  interest,  to  Buffalo  Fertilizer  Company;  $2,746.23,  with  in- 
terest, to  American  Agricultural  Chemical  Company;  $738.25,  with 
'interest,  to  Armour  &  Company;  $3,131.17,  with  interest,  to  Smith 
Agricultural  Chemical  Company;  by  Louisville  &  Nashville  Rail- 
road  Company,  on  shipments  of  phosphate  rock  from  Mount  Pleasant 
and  Centerville,  Tenn.,  to  various  points,  on  account  of  excessive 
rates. 

Note. — The  above  six  cases  involve  a  total  amount  of  $9,605.79. 
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COMPLAINTS  IN  WHICH  REPARATION  WAS  AUTHORIZED  ON 
INFORMAL  PLEADINGS,  DECEMBER  1,  1908,  TO  NOVEMBER 
30,  1909.  

From  December  1,  1908,  to  November  30,  1909,  reparation  was 
authorized  by  the  Commission  on  informal  pleadings  in  2,171  cases, 
involving  a  total  amount  of  $426,612.83.  For  a  detailed  statement  of 
such  cases,  see  Appendix  F  of  the  Commission's  Twenty-third  Annual 
Report,  pages  219-333. 
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ABSORPTION  OF  SWITCHING  CHARGE. 
The  service  performed  by  the  Crane  R.  R.  Co.  for  the  complainant  Is  that  of 
a  plant  facility,  the  expense  of  which  should  be  borne  entirely  by  the 
complainant  and  which  no  railroad  under  the  guise  of  the  absorption  of  a 
switching  charge  may  lawfully  sustain.     Crane  Iron  Works  r.  C.  R.  R.  Co. 
of  N.  J.  514. 
Cancellation  of  absorption  of  switching  charges.   In  order  to  remove  dis- 
crimination, not  disturbed.     Minneapolis  Threshing  Machine  Co.  v.  C,  St 
P..  M.  &  O.  Ry.  Co.  180. 
ACT  TO  REGULATE  COMMERCE. 
The  act  to  regulate  commerce  was  clearly  intended  by  the  Congress  to  pre- 
scribe the  only  rule  as  to  the  regulation  of  interstate  rates,  and  It  should 
and  does  supersede  different  rules  in  prior  statutes.     West  End  Improve- 
ment Club  r.  O.  &  C.  B.  R,  &  B.  Co.  239  (247). 
ADJUSTMENT. 

Interveners  insisted  that  to  make  order  prayed  for  would  make  a  discrimina- 
tion  against   them.      The   matter  of  adjusting  rates  relatively   to  meet 
conditions  that  will  arise  after  the  reduction  herein  ordered  is  made  rests 
primarily  with  the  defendanta      Baer  Bros.  Mercantile  Co.  r.  M.  P.  Ry. 
Co.  225  (220). 
Since  tiling  complaint  carriers  voluntarily  made  an  adjustment  of  the  rates 
complained  of.     Muskogee  Traffic  Bureau  r.  A.,  T.  &  S.  F.  Ry.  Co.  1G9. 
ADMINISTRATIVE  BODY. 
As  an  administrative  body  the  Commission  can  not  stop  at  the  surface  of  a 
tranB[M>rtntion    problem   because   its   form   and   outward   apt^earance   are 
regular,  but  must  reach  the  actual  situation  and  examine  its  real  sub- 
stance.   Star  Grain  &  Lumbt*r  Co.  r.  A.,  T.  &  S.  F.  Ry.  Co.  338. 
The  general  rule  that  a  tribunal  whose  authority  is  invoked  by  a  complaint 
must  determine  whether  the  subject-matter  is  within  its  Jurisdiction  before 
it  may  consider  the  merits  of  the  controversy  does  not  necessarily  control 
an  admlniHtratlve  body  like  this  Commission.     Snook  r.  C.  R.  R.  Co.  of 
N.  J.  375. 
ADMINISTRATIVE  RULING. 
Rule  In  Tariff  Circular  No.  17-A  that  carriers  may  not  disregard  instmctions 
of  8bip|K*rs  as  to  intermediate  routing,  except  when  tariff  of  Initial  line  re- 
serves right  to  dictate  intermediate  routing,  affirmed.     Foster  Luml>er  Co. 
r.  A.,  T.  &  8.  F.  Ry.  Co.  292  (SM). 
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r«te  for  euttre  movement,  notwithstanding  change  in  rate  whUe  sblpi^t 
Is  tn  transit.    /»  re  MUling-in-Transit  Rates  113.  ™PH«ii 

Rnle  5b.  Tariff  Circular  No.  I'-A.  in  regard  to  making  lowest  combination  od 
k'^r'To'  Sf'"*  ""'^  "^"^  '"'"^"'^     Cmtchfleld  &  Woolfolk  "  L" 

Rule  5c.  Tariff  Cin.-ular  17-A.  providing  for  making  np  of  combination  rat«. 

Hu^e  '7-    :,  oT''  '''^'^  "■**•  "•  ^'-  ^-  C-  *  St.  L.  R.  R.  Co.  184   (185). 

&  e  R  R.  Co.  608;  Larrowe  Milling  Co.  v.  C.  &  N.  W.  Ry.  Co.  443,  54& 
S,v«.ial  Circular  No.  6  construed.     Carstens  Packing  Co.  *.  O.  au  B.  R. 

.  ,^."l\^.;..^"l:  ^  *®™^-    '**  '•^  Commutation  Tickets  to  School  Childreiu  144. 
AD\  ANC  K    See  also  Past  Rates, 

Kate  on  oU  from  Atlantic  to  Pacific  coast  advanced  and  shortly  afterwards 

rediK^Hi.    //c/d,  Ix)wer  rate  is  competitive  and  no  basis  for  todlng  hi^ier 

rate  to  have  been  unreasonable  for  purpose  of  awarding  reparation.     Fuller 

&  Co.  i\  P.  C.  &  Y.  Ry.  Co.  KM. 

Advance  in  rates  on  vegetables  from  Flortda  base  points  to  the  Ohio  River 

approved.    Florida  Fruit  &  Vegetable  Asso.  r.  A.  C.  L.  R.  R.  Co.  652. 
Defendants  have  not  suggested  any  circumstances  or  condlHon  which  woald 
tend  to  justify  an  advance  In  the.  rate  on  agricultural  Implements  from 
Ilorlcon  Junction,  Wis.,  to  Minnesota  Transfer.    Van  Brunt  Mannfiicturing 
Co.  r.  C.  M.  &  St.  P.  Ry.  Co,  195  (196). 
Rates  on  cotton-seed  oil  from  Memphis  to  Louisville.  Cincinnati  and  Chicago, 
not  found  unreaw>nable,  although  lower  rates  between  those  points  had  been 
In  effect  for  many  years,    Memphis  Cotton  Oil  Co.  r.  I.  C.  R.  R.  Co.  313. 
Advance  in  rate  acix)mpanled  by  Increase  In  minimum,  and  subsequent  reduc- 
tion of  rate  but  no  change  In  minimum,  no  basis  for  reparation.    Llebold  Co, 
r.  D.  I^  &  W.  R.  R.  Co.  5()3. 
Former  rates  forceil  down  by  competition,  which  com|)etltlon  has  since  ceased. 
Advanced  rate  not  being  shown  unreasonable,  complaint  dismissed.    Schoen- 
hofcn  Brewing  Co.  r.  A.  T.  &  S.  F.  Ry.  Co.  329. 
New  York-Chicago  base  rate  on  gypsum  rock  advanced  and  subsequently  vol- 
untarily reduced.     Repiiratlon  awarded  on  shipments  made  under  hlf^ier 
rate.    Acme  Cement  Plaster  Co.  r.  L.  S.  &  M.  S.  Ry.  Co.  30. 
Rate  long  maintained,  advanced,  then  reduced  to  old  figure    Advanced  mte 
not  found  unreasonable;  reparation  denied.     Pabst  Brewing  Co.  v.  C,  M. 
&  St.  P.  Ry.  Co.  359. 
A  general  advance  approved  as  to  Memphis  without  Intending  to  be  under- 
8too<i  as  justifying  the  advance  as  to  other  polnta    Memphis  Cotton  OU  Co. 
r.  I.  C.  R.  R.  Co.  313  (321). 
Former  rates  effective  many  years,  and  no  evidence  that  they  were  not  cooh 
I)ensatory:  advance  condemneil.     New  Orleans  Board  of  Trade  r.  L.  &  X. 

R.  R.  Co.  231. 
Advance  in  hog  rates  condemned  and  previous  rates  ordered  restored.    Corn 

Belt  Meat  Producers'  Asso.  v.  C.  B.  &  Q.  R.  R.  Co.  533. 
Commission  no  power  to  require  Increase  of  rate.    Merchants*  Cotton  Prefis  Sk. 

Storage  Co.  r.  I.  C.  R.  R,  Co.  9S  (102). 
By  carriers  in  order  to  remove  discrimination  justified.    Lautz  Bros,  k  Co.  r; 

U  V.  R.  R.  Co.  167. 
Ktfect  of  concerted  action.    Klser  Co.  r.  C.  of  G.  Ry.  Ca  430  (440). 
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ADVAXTAGK.     See  also  Preference. 

That  one  shipper  may  not  enjoy  at  the  hands  of  a  carrier  advantages  that  are 
denied  to  other  shippers  Is  a  principle  asserted  in  the  act  throughout  its 
various  provisions.  Brook-Raucb  Mill  &  Elevator  Co.  v.  M.  P.  Ry.  Co. 
158  (164). 

Carrier  ought  not  to  be  required  to  make  rates  to  equalize  for  complainant 
advantages  of  a  business  rival.  Acme  Cement  Plaster  Co.  f .  L.  S.  &  M. 
S.  Ry.  Co.  30. 

Geographical  disadvantages  can  not  well  be  overcome  by  any  proper  adjust- 
ment of  transportation  charges.  Acme  Cement  Plaster  Co.  v.  I^.  S.  &  M.  S. 
Ry.  Co.  30  (33). 

Improper  for  Commission  to  equalize  disadvantages  of  location  and  other 
conditions.    Saginaw  Board  of  Trade  r.  Grand  Trunk  Ry,  Co.  128  (137). 
AGENT. 

Carrier's,  acting  as  rebllling  a'gent  for  shipper,  device.    Sligo  Iron  Store  Co. 
r.  A.  T.  &  S.  F.  Ry.  Co.  139  (141). 
AGREEMENT.     See  also  Contract. 

Commission  has  no  authority  to  approve  or  enforce  an  agreement  between 
carrier  and  shipper.    Hood  &  Sons  r.  Del.  &  Hud.  0>.  15. 

Covering  points  In  controversy  filed  and  tariflf  issued  based  thereon,  l^pon 
disagreement  of  parties  as  to  Interpretation  of  tariff.  Held:  Such  an  agree- 
ment may  be  regarded,  and  used  as  evidence  of  an  admission  as  between 
the  imrtles  executing  it,  of  strong  evidentiary  value,  that  rate  agreed  upon 
is  reasonable.     Hood  &  Sons  r.  Del.  &  Hud.  Co.  15. 

Written  agreement  providing  for  compromise  and  settlement  submitted,  ap- 
proved as  a  basis  for  final  settlement  and  satisfaction.  Jenks  Lumber  Co.  r. 
So.  Ry.  Co.  58. 

Where  language  of  tariff,  tmsed  on  agreement  of  parties  covering  points  in 
controversy,  is  ambiguous,  agreement  may  t>e  examined  as  a  medium  of  ex- 
planation of  tariff  to  remove  ambiguity.    Hood  &  Sons  r.  Del.  &  Hud.  Co.  15. 
ALLOWANCES  TO  TAP  LINES.     See  Tap-Line  Allowances. 
ALIX)W  ANCLES. 

Plaintiff's  demand  for  reparation  for  lightering  its  own  merchandise  denied. 
Barrett  Mfg.  Co,  r.  C.  R.  R.  Co.  of  N.  J.  4<M. 

Provision  that  allowance  must  be  r(»asonable  not  applicable  where  allowance 
is  made  to  comprt»s8  comiMiny  not  owner  of  cotton  which  It  compresses.  If 
any  violation  of  act  It  must  be  In^caust*  of  discrimination.  Merchants 
Cotton  Press  &  Storage  Co.  r.  I.  C.  R.  R.  Co.  08  (105). 

Made  at  South  Memphis  for  handling  cotton  from  interchange  tracks  to 
compresses  and  warehouses.  In  order  to  place  South  Memphis  dealers  on  a 
parity  with  Memphis  dealers  where  there  is  a  free  store-<lelivery,  not 
objwtionable.  Merchants  Cotton  Press  &  Storage  Co.  r.  L  C.  R.  R.  Co.  OS 
(103). 

Just  and  reasonable  allowance  may  be  made  to  owner  of  property  transported, 
when  such  owner  renders  a  serx  ice  connected  with  or  furnishes  an  instru- 
mentality use<l  in  the  transportation.  Fe<leral  Sugar  Refining  Co.  r.  B.  & 
O.  R.  R.  Co.  40. 

Each  case  involving  allowances  must  l>e  determined  upon  the  special  facts 
and  circumstances  brought  to  our  attention.  Merchants  Cotton  Press  & 
Storage  Co.  r.  L  (\  R.  R.  Co.  OS  (100). 

Fifty  cents  i»er  ba\e  for  compression  of  cotton  not  found  excessive.  Mer- 
chants Cotton  Press  &  Storage  Co.  r.  I.  C.  R.  R.  Co.  OS  (102). 

Lighterage  of  coal-tar  r(M)fing  i»a[)er  across  New  York  Harbor.  Barrett  Mfg. 
Co.  c.  C.  R.  R.  Co.  of  N,  J.  404. 
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ALLOWANCES— Continued. 

Lighterage  of  sugar  in  New  York  Harbor.  Federal  Sugar  Befinlng  Ca  r. 
B.  &  O.  R.  R.  Co.  40. 

ALTERNATIVE  RATES. 

Special  Circular  No.  6  construed.  Carstens  Packing  Co.  v.  O.  S.  L.  R.  R. 
Co.  324  (326). 

AMENDMENT.    See  Pleading  and  Procedure. 

ANY  QUANTITY. 

So  long  as  carriers  publish  a  reasonable  any-quantity  rate,  the  mere  fact  that 
they  publish  a  lower  rate  in  carloads  on  other  commodities  does  not  Justify 
Commission  in  ordering  a  carload  rate  on  the  article  in  question.  Bentley 
&  Olmsted  Co.  v,  L.  S.  &  M.  S.  Ry.  Co.  56. 

ANTITRUST. 

Effect  of  concerted  advance  in  rates  by  carriers  without  definite  agreement. 
Kiser  Co.  v.  C.  of  G.  Ry.  Co.  430  (440). 

ARBITRARIES. 

N.  P.  Ry.  receives  certain  arbitraries  from  C.  M.  &  St.  P.  Ry.  on  coal  from  the 

head  of  the  Lakes  to  St.  Paul  and  Minneapolis,  the  C.  M.  &  St  P.  Ry. 

having  a  trackage  right  over  the  N.  P.  Ry.,  including  the  right  to  make 

rates.    Manahan  v,  N.  P.  Ry.  Co.  95  (»7). 
Rates  from  grain-producing  points  in  Washington,  Oregon,  and  Idaho  to 

Astoria,  Oreg.,  should  not  be  greater  than  41  cents  over  Portland,  Oreg. 

Farmers*  Cooperative  &  Educational  Union  v,  G.  N.  Ry.  Co.  406. 

ARRANGEMEN'T. 

Shipments  accepted  for  transportation  from  St  Louis  to  LeadvUle,  Colo^ 
and  delivered  by  the  M.  P.  to  the  D.  &  R.  G.  at  Pueblo,  neither  the  shipper 
or  consignee  intervening  at  Pueblo  or  elsewhere.  These  facts  constitute 
an  arrangement  for  through  and  continuous  carriage,  which  clearly  brings 
the  transportation  within  the  scope  of  the  act  to  regulate  commerce. 
Baer  Bros.  Mercantile  Co.  r.  M.  P.  Ry.  Co.  225  (226). 

ARRIVAL  OF  CARS.    See  Notice  of  Arrival, 

ASSIGNMENT. 
Comp1ainant*s  demand  for  reparation  is  supported  only  by  an  assignment 
Jones  V,  K.  C.  S.  Ry.  Co.  468  (470). 

ASSORTING  PACKAGES. 
The  service  rendered  by  the  defendant  In  providing  a  place  where  consign* 
ments  can  be  handled  and  in  assorting  into  lots  the  packages  marked  with 
the  names  of  several  dealers  to  whom  they  are  consigned,  is  a  thing  of 
value  to  the  8hlpi)er  for  which  the  8hlpi)er  may  proi>erly  be  required  to 
pay.    Da  vies  t?.  I.  C.  R.  R,  Co.  186  (188). 

AUTHORITY  OF  COMMISSION.     See  Power  of  Commission. 

AUTHORITY  OF  CONGRESS.    See  Power  or  Congress. 

BACK  HAUL. 

If  shipment  moves  to  or  from  a  point  directly  intermediate  to  the  hose  poini 
vpon  which  the  lowest  combination  makes,  such  combination  must  be  ap- 
plied; and  It  is  not  necessary  to  haul  shipment  to  such  base  iK>lnt  and 
buck  again  to  or  through  point  of  origin  or  destination.  Crutchfleld  & 
Woolfolk  r.  I^  &  N.  R,  R.  Co.  302  (303). 

BAGGAGE. 
A  discrimination  Involved  In  the  carrying  of  i>er8onal  baggage  for  a  paaseo- 
ger  without  extra  charge  Is  not  undue  as  against  a  passenger  without  bag> 
gage.    Herbeck-Demer  Co.  r.  B.  &  O.  R.  R.  Co.  88. 
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BASING  POINT. 
If  shipment  mores  to  or  from  point  directly  intermediate  to  base  upon  tchich 
lowest  combination  makes,  such  combination  must  be  applied;  and  it  Is 
not  necessary  to  haul  shipment  to  such  base  point  and  back  again  to  or 
through  point  of  origin  or  destination.    Crutchfleld  &,  Woolfolk  t?.  L.  &  N. 
R.  R.  Co.  302  (303). 
Rates  from  and  through  Ohio  and  Mississippi  River  crossings  to  Montgomery, 
Ala.,  may  properly  be  higher  than  to  Mobile,  Ala.,  and  Pensacola,  Fla.,  but 
not  by  more  than  the  locals  back.     Montgomery  Freight  Bureau  r.  L.  &  N. 
R.  R.  Co.  621. 
BASE  RATE. 
The  Chicago-New  York  base  rate  to  be  applied  on  Are,  building,  and  paving 
brick  on  shipments  eastbound  from  Central  Freight  Association  territory 
to  trunk-line  territory  should  not  exceed  21  cents  per  100  pounds.     Metro- 
politan Paving  Brick  Co.  v,  A.  A.  R.  R.  Co.  197. 
While  there  are  some  Inequalities  resulting  from  the  base  rate  scaled  down 
to  points  l)etween  Chicago  and  New  York,  on  the  whole  the  present  adjust- 
ment operates  without  undue  discrimination  between  different  localities  or 
shippers.    Acm«  Cement  Plaster  Co.  r.  L.  S.  &  M.  8.  Ry.  Co.  30  (33). 
New  York-Chicago  base  rate  advanced  and  subsequently  restored.     Repara- 
tion awarded  on  shipments  made  under  higher  rate    Acme  Cement  Plaster 
Co.  V.  L.  S.  &  M.  S.  Ry.  Co.  30. 
BOTH  DIRECTIONS. 
Rates  between  Reno,  Nev.,  and  Alturas,  Cal.,  compared  with  rates  In  opposite 
direction  on  same  conmiodltles.    Lauer  &  Son  r.  Nevada-CMllfomla-Oregon 
Ry.  4SS ;  Bunch  &  Tussey  r.  Same  490,  506. 
BRANCH  LINES. 
While  Georges  Creek  mines  are  on  lateral  roads  they  must  be  regarded  as 
intermediate  for  all  practical  rate-making  purposes.    American  Coal  Co. 
V.  B.  &  O.  R.  R,  Co.  149  (156). 
BREAKING  BULK. 
The  right  of  reconslgnment  in  transit  does  not  carry  with  it  the  right  to 
remove  a  portion  of  carload  at  reconslgnlng  point.    Acme  Cement  Plaster 
Co.  r.  C.  &  A.  R.  R.  Co.  220  (222). 
BRICK.     See  also  OmioDiTiEs. 

Brick  is  a  very  desirable  traffic  possessing  elements  which  seem  to  call  for 
the  making  of  low  rates.  Metropolitan  Paving  Brick  Co.  r.  A.  A.  R.  R.  Co. 
197  (207). 
Common  brick  are  made  In  almost  every  section  of  the  country,  and  a  rate 
made  to  move  such  a  low-priced  commodity  as  this  should  not  be  taken  as 
the  basis  for  fixing  the  rate  on  other  classes  of  brick.  James  &  Abbot  Co. 
r.  B.  &  M.  R.  R.  273  (274). 
BULK. 

In  making  a  classification  of  articles,  bulk  and  similar  elements  affecting 
the  desirability  of  the  traffic  should  be  consldereil.     Metropolitan  Paving 
Brick  Co.  r.  Ann  Arbor  R.  R.  Co.  197  (203). 
Bt'RDEN  OF  PROOF. 

The  burden  rests  uinm  a  carrier  to  Justify  a  rate  from  an  intermediate  jwlnt 
that  Is  higher  than  rate  from  a  more  distant  (Milnt  when  the  shipment  moves 
over  the  same  rails  and  in  the  same  direction.  Carstens  Packing  Co,  v. 
O.  8.  I^  R.  R.  Co.  324  (326). 
On  claim  for  reimratlon  based  upon  alleged  unlawful  exaction  of  demurrage, 
charges  der^endent  uinm  a  question  of  fact  In  each  lnstan<'e.  In  the  absence 
of  specific  proof  as  to  each  car  Commission  could  not  make  the  awmnL 
Murphy  Brr)S.  r.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  457  (459). 
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BURDEy  OF  PROOF— Coi 

Petitioiier's  cUim  that  it  ordered  cars  of  dHtaite  leo^th  for  tbe  diipoMnts 
inTolred  is  denied  by  defendant,  and  tbe  conflict  of  testimonj  is  such  as 
to  gire  tbe  Commia^on  no  clear  groand  for  holding  that  soch  driandn 
were  in  fict  made.    Pope  Mann£tctnrtttg  Ov  r.  B.  &  O.  R.  B.  Col  40a 
CANADA. 

Rate  on  newspaper  from  Grand  Mere.  Quebec  to  San  Francisco  found  on- 
reasonable  and  redoced.    WlHiar  r.  Can.  Xor.  Qoe.  Ry.  Ok,  304. 
CAPACITY. 

A  carload  minimum  for  light  and  bolkj  art^es  Ifte  furniture  sfaoold  be  socb 
that  tike  mlnimmn  can  ordinarily  be  loaded*  bat  the  minimom  is  not  ikeoes- 
sarily  mi  reasonable,  becaose  it  occasionally  happens  that  cars,  althoo^ 
loaded  to  their  fnll  physical  capacity,  win  not  contain  it.  Mootagoe  Jb  Cck  r. 
A.  T.  &  S.  F.  Ry.  Co.  72. 
CARS.     See  also  Cas  Size:  Double-Deck  Cabs:  Two  Cabs  roa  Ojce- 

Ice  transi»orted  in  special  ice  cars  sfaonld  be  charged  a  higher  r^te.    Mountain 
Ice  Co.  r.  D.  L.  a  W.  R.  R.  447  (452). 
CAR  EARNINGS. 

It  is  difBcnlt  to  see  liow  earnings  of  from  $21  to  $48  per  car  for  a  haul  cC 
some  500  miles  can  be  lield  an  excessiTe  retnm  for  tlie  amice  rendered. 
Pabst  Brewing  Co.  r.  C.  M.  Jb  St.  P.  Ry.  Co.  359  (360). 

Earnings  per  car  given  on  transportation  of  cotton-seed  oil  in  tanic  cars. 
Memphis  Cotton  Oil  Co.  r.  I.  C.  R  R.  Co.  313  (319). 
CARLOAD  AND  LESS  THAN  CVRLOAD. 

L.  c.  1.  rate  on  gunr>owder  in  quantities  of  less  than  10,000  poonds  was  twice 
the  first-class  rate,  while  on  shipments  exceeding  10,000  poonds  tlie  sln^e 
first-class  rate  applied.  Held,  a  cliarge  on  shipments  of  less  tiian  6^000 
poands  that  exceeds  the  charges  assessable  on  an  L  c.  L  shipment  of  tbe 
same  commodity  of  10.000  poands  is  nnreasonable  .£tna  Powder  Co.  ^, 
C.  M.  &  St  P.  Ry.  Co.  165. 

It  is  a  false  theory  which  seeks  to  force  shipper  to  ayaO  himself  of  a  leas- 
than-carload  serrice,  which  is  more  expensive  to  render,  for  pnrpoee  of 
increasing  gross  revenoes.  Florida  Fmit  k  Vegetable  Asso.  r.  A-  C  L. 
R.  R.  Co.  552  (565>. 

Commission  declines  to  pat  in  carload  rates  on  boots  and  shoes  between  Bos> 
ton  and  Des  Moines,  because  those  articles  generally  move  in  less  thkan  car* 
load  quantities,  and  there  is  no  evidence  in  the  record  warranting  tbe  in- 
troduction of  a  new  unit  of  transportation  as  to  those  commodities  Bent* 
ley  &  Olmsted  Co.  r.  L.  S.  &  M.  S.  Uy.  Co.  56. 

Because  of  long-continued  practice  of  carriers  to  which  commerce  of  conntry  had 
adjust pd  itself.  Commission  early  in  its  history  accepted  as  valid  and  Jnsti- 
fled  a  carload  rate  that  was  less  proportionately  than  rate  on  less  tlian  car* 
load  shipment  of  same  (*ommodity.  Carstens  Packing  Co.  r.  O.  S.  L.  R.  B. 
Co.  324   (32S). 

Shipment  sent  to  interstate  point,  stored,  and  subsequently  part  removed  and 
forwarded  to  point  within  same  state.  Held,  that  the  right  of  reconslgnment 
In  transit  does  not  carry  with  It  the  right  to  remove  a  portion  of  carload  at 
reconsigning  fwlnt.    Acme  Cement  Plaster  Co.  r.  C.  &  A.  R.  R.  Ca  220  (222). 

Id  regard  to  less- tlian-car load  can  rate  on  miUL,  rate  somewhat  higher  than 
rate  per  can  when  transported  In  carloads  is  Justified,  bat  such  less-tlian-car- 
load  rate  per  can  should  bear  a  reasonable  and  proper  relation  to  tlie  car- 
load rate.    Hood  &  Sons  r.  Del.  k  Hud.  Co.  15  (20). 
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CARLOAD  AND  LESS  THAN  CARLOAD— Continued. 

So  long  as  carriers  publish  a  reasonable  any-quantlty  rate,  mere  fact  that  they 
publish  lower  rate  in  carloads  on  other  commodities  does  not  justify  Com- 
mission in  ordering  a  carload  rate  on  the  article  in  question.  Bentley  & 
Ohnsted  Co.  v.  L.  S.  &  M.  S.  Ry.  Co.  56.  ♦ 

Carload  is  not  unit  in  shoe  business,  and  consolidation  of  shipments  imprac- 
ticable.   Kiser  Co.  t?.  C.  of  G.  Ry.  Co.  430. 
CAR  MILEAGE. 

Defendants  pay  owners  for  use  of  tank  cars  three-fourths  of  a  cent  per  mile, 
which  is  assessed  on  empty  as  well  as  on  loaded  movements.  Tank  cars 
are  said  to  make  an  average  of  83  miles  per  day  and  therefore  cost  car- 
riers 63  cents  a  day  in  mllege,  while  other  cars  average  21  miles  per  day 
'and  cost  them  a  per  diem  of  25  cents.  Memphis  Cotton  Oil  Co.  v.  I.  C. 
R.  R.  Co.  313  (319).  • 

CAR  RENTAL. 

Rental  charge  of  $5  per  car  on  shipmoitB  of  beer  from  Olympia  and  Seattle, 
Wash.,  to  points  In  California,  Nevada,  and  Arizona,  declared  unreasonable 
and  unjustly  discriminatory.    Olympia  Brewing  Co.  v,  N.  P.  Ry.  Co.  178. 

Agreement  made  for  the  transportation  of  milk  between  certain  points  at  a 
minimum  cliarge  per  car  per  annum.     Hood  &  Sons  v,  Del.  &  Hud.  Co. 
15  (16). 
GAR  SIZE. 

Shippers  are  cautioned  to  give  their  orders  for  equipment  in  writing,  or 
promptly  to  conflrm  the  orders  in  writing  when  given  verbally.  Pope 
Manufacturing  Co.  t\  B.  &  O.  R.  R.  Co.  400. 

When  shipper  orders  car  of  certain  capacity  Commission  will  not  sanction 
imposition  of  additional  charges  on  shipm^it  that  could  have  been  loaded 
into  such  car  when  carrier  for  its  own  convenioice  furnishes  larger  car. 
Kaye  &  Carter  Lumber  Co.  v.  M.  &  I.  Ry.  Co.  209. . 

50-foot  car  furnished,  with  minimum  of  16,000  pounds;  actual  weight  of 
shipment,  14,580  pounds,  and  cliarges  based  on  16,000-pound  minimum; 
minimum  found  unreasonable  as  to  this  shipment,  as  car  was  not  loaded 
fully  and  a  smaller  car  could  have  held  the  shipment  Peerless  Agencies 
Co.  r.  A.  T.  &  S.  F.  Ry.  Co.  218. 

Petitioner's  claim  that  it  ordered  cars  of  definite  length  for  the  shipments  in- 
volved is  denied  by  defendant,  and.tlie  conflict  of  testimony  is  such  as  to 
give  the  Commission  no  clear  ground  for  holding  that  such  demands  were 
in  fact  made.     Pope  Manufacturing  Co.  r.  B.  &  O.  R.  R.  C-o.  400. 

There  should  be  a  relation  between  the  minimum  and  the  physical  capacity 
of  the  car,  which  means  that  the  minimum  might  properly  increase  as 
the  size  of  the  car  increased.     Pease  Bros.  Furniture  Co.  v.  S.  P.  L.  A. 
&  S.  L.  R.  R.  C^.  223  (224). 
CARRIER'S  DUTY. 

It  is  duty  of  an  interstate  carrier  to  receive  interstate  shipments,  issue  receipts 
therefor,  Indicate  on  waybills  the  flnal  destinations,  and  transport  and 
deliver  to  Its  connei^ting  carriers;  and  it  is  duty  of  connecting  carriers  to 
transport  and  deliver  at  destinations,  each  carrier  charging  for  its  service 
its  legally  published  rate  Corporation  Commission  of  Oklahoma  r.  C.  R.  I. 
&  G.  Ry.  Co.  379. 

No  violation  of  the  act  can  be  predicated  on  the  fact  that  a  carrier  makes  with 
one  indei>endent  company  a  contract  more  favorable  than  with  another  for 
a  service  which  that  carrier  Is  bound  or  undertakes  to  perform.  Mer- 
chants* Cotton  Press  &  Storage  Co.  v,  I.  C.  R.  R.  Co.  98. 


648  INDEX. 

CARRIEB'S  DUTY-Contmoed. 

The  act  deals  only  with  the  obligations  of  carrl^^  as  carriers,  and  in  no  way 
attempts  to  regulate  or  interfere  with  matters  not  involving  their  dotles  to 
shippers  or  passengers  or  such.    Merchants'  Ck>tton  Press  &  Storage  Go.  r. 
I.  C.  R.  R.  Co.  98. 
CARTAGE. 

Even  if  lighterage  service  be  regarded  as  a  spedee  of  cartage*  it  wonld  not 
necessarily  follow  that  it  must  be  extended  to  Tonkers  because  it  is  provided 
in  Greater  New  Yorlt.     Federal  Sugar  Refining  Co.  17.  B.  &  O.  R,  R.  Co. 
40  (46). 
CHANGE  OF  NAME  OF  CONSIGNEE. 

Charge  of  $5  per  car  is  excessive  where  only  name  of  consignee  Is  changed. 
One  dollar  per  car  is  a  reasonable  charge  for  the  service.    Beelunan  Lumber 
Co.  V.  K.  C.  S.  Ry.  Co.  86. 
CHARTERS. 

Reservation  by  Congress  of  right  to  fix  charges  over  bridge  exercised  by  dele- 
gation of  authority  to  Commission.    West  End  Improvement  Club  r.  O.  & 
C.  B.  R.  &  B.  Co.  239  (246). 
CHECKING  PACKAGES. 

While  it  might  be  of  some  advantage  to  complainant  if  defendant  wm«  re- 
quired to  check  off  packages  wh«i  taken  away  by  the  various  commission 
merchants  it  would  Impose  a  burden  out  of  all  proportion  to  the  benefit 
conferred,  since  the  complainant  would  still  be  under  the  necessity  of  mak- 
ing the  same  check  himself.  Da  vies  v.  111.  Cent  R.  R.  Co.  186  (188). 
CHEESK  See  Commodities. 
CHILDREN. 

Section  2  precludes  the  allowance  of  commutation  rates  to  school  children 
unless  the  same  rates  are  open  to  all  children  within  the  age  limit    In  re 
Commutation  Tickets  to  School  Children,  144. 
CINDERS.     See  Commodities. 
CIRCUMSTANCES  AND  CONTRITIONS. 

Complainants  chief  witness  testified  that  he  had  closed  his  eyeB  to  ev^^ 
condition  and  all  circumstances  except  those  relating  to  the  situation  as 
between  Fort  Smith  and  Muskogee.  The  Commission's  vision,  however, 
must  not  be  so  restricted.  The  whole  adjustment  from  points  of  produc- 
tion to  points  of  destination  must  be  viewed.  Muskogee  Traffic  Bureau  v. 
A.  T.  &  S.  F.  Ry.  O.  169  (172). 

Proximity  of  Detroit  and  Toledo  to  the  great  channels  of  through  transpor- 
tation and  their  location  on  direct  through  routes  and  other  circumstances 
can  not  be  ignored  and  tend  to  lower  rates  than  can  be  accorded  com- 
munities removed  from  these  streams  of  traffic.  Saginaw  Board  of  Trade 
V.  G.  T.  Ry.  O.  128. 

Freight  rates  are  controlled  by  various  and  varying  conditions,  and  there- 
fore rates  in  one  section  furnish  no  reliable  standard  by  which  to  measure 
the  reasonableness  of  rates  In  another  section  where  dissimilar  conditions 
prevail.    Acme  Cement  Plaster  Co.  i\  L.  S.  &  M.  S.  Ry.  Co.  30. 

Any  discrimination  which  exists  must  not  exceed  that  which  is  warranted  by 
the  differences  in  circumstances  and  conditions.     Sondheimer  Ca  v,  I.  C 
R.  R.  Co.  (50  (64). 
CLAIMS. 

Carriers  criticised  for  their  lack  of  prompt  attention  to  plain  overcharge 
claims  and  for  their  delay  in  adjusting  them.  Tyson  &  Jones  Bnggy  Oo.  v. 
Aberdeen  &  Asheboro  Ry.  Co.  330. 
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CLASS  AND  COMMODITY  RATES. 

Where  rates  on  a  particular  commodity  bear  a  nniform  relation  to  rates  of 
a  certain  class,  any  inequalities  in  those  rates  as  between  different  places 
are  those  peculiar  to  that  clasa  A  finding  tliat  rates  on  such  commodity, 
made  to  conform  to  a  class,  are  relatively  unjust  would  inferentially  con- 
demn the  adjustment  with  respect  to  the  entire  class,  and  this  is  also  true 
of  the  reasonableness  of  the  rates.  Acme  Cement  Plaster  Co.  r.  L.  8.  & 
M.  8.  Ry.  Co.  30  (35). 

The  Commission  is  disposed  to  encourage  the  making  of  class  rates  wherever 
practicable,  t>ecause  of  their  tendency  to  uniformity  and  stability.  Acme 
Cement  Plaster  Co.  v.  L.  8.  &  M.  8.  Ry.  Co.  30. 

Class  rates  on  heavy  commodities  are  made  to  move  the  more  or  less  limited 
shipments  from  place  to  place,  and  commodity  rates  to  move  large,  steady 
shipments.    James  &  Abbot  Co.  r.  B.  &  M.  R.  R.  273  (275). 
CLASSIFICATION. 

In  making  a  classification,  bulk,  value,  1  lability  to  loss  and  damage,  and 
similar  elements  affecting  the  desirability  of  the  traffic  should  l>e  con- 
sidered, and  articles  which  are  analogous  in  cliaracter  should  ordinarily 
be  placed  in  the  same  class.  MetroiKilitan  Paving  Brick  Co.  v.  A.  A«  R.  R. 
Co.  197  (203). 

Blevator  controllers  involved  in  these  cases  were  parts  of  hoisting  machines 
with  which  they  were  shipped  and  under  the  classification  could  liave 
been  shipped  in  mixed  carloads  at  the  rate  applicable  to  hoisting  machines. 
Otis  Elevator  Co.  r.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  8. 

Coffeepot  percolators  compared  with  coffee  percolators  and,  considering 
value,  size,  and  commercial  conditions,  rate  reduced  from  double  first 
class  to  first  class.     Landers,  t'rary  &  Clark  r.  A.  T.  &  8.  F.  Ry.  Co.  511. 

Classification  is  sometimes  made  with  respect  to  the  manner  of  packing  of 
articles.    Metropolitan  PavUig  Brick  Co.  t?.  A.  A.  R,  R,  Co.  197  (201). 
CLEAN  HANDS. 

On  account  of  false  billing  and  acquiescence  by  carrier*s  agents,  no  relief 
order  will  be  entered,  as  neither  party  comes  before  Commission  with  clean 
hands.     Sligo  Iron  Store  Co.  i\  A.  T.  &  8.  F.  Ry.  Co.  139. 
COLLECTION  OF  CHARGES. 

Carrier  may  waive  its  right  to  demand  prepayment  and  accept  shipment  with 
understanding  tiiat  it  will  collect  from  consignee;  but  if  it  does  not  col- 
lect  from  consignee  it  must  look  to  consignor  for  payment.    Boise  Conmier* 
cial  Club  r.  Adams  Express  Co.  115  (121). 
COMBINATION  RATE. 

Shipment  of  cement  plaster.  Acme,  Tex.,  to  Elast  St.  Louis,  stored,  and  with- 
out tariff  provision,  reconstgned  to  Braidwood,  III.,  local  rate  being  charged 
for  the  latter  movement;  complaint  made  that  tmlance  of  through  rate 
should  have  been  a))r)lKHl;  Held,  that  shipment  from  East  St.  Ix)uis  to 
Braidwood  was  a  state  movement,  and  carrier  had  no  right  to  allow  it  to 
go  forward  at  balance  of  through  rate.  Acme  Cement  Plaster  Co.  r.  C.  & 
A.  R.  R.  Co,  22a 

Combination  through  rate  from  points  east  of  Indiana-Illinois  state  line  to 
Des  Moines,  Iowa,  are  excessive,  unreasonable,  and  unlawful  by  reason  of 
the  excessive  proi>ortionals  applied  by  the  Rock  Island.  Greater  Des  Moines 
Committee  r.  C,  R.  I.  &  P.  Ry.  Co.  54. 

One  factor  of  combination  through  rate  found  imreascmable.  Fanners*  Co- 
operative &  Educational  Union  v.  G.  N.  Ry.  Co.  406. 
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COMBINATION  RATE— Continued. 

If  shipment  moves  to  or  from  a  point  directly  intermediate  to  the  base  upon 
which  the  lowest  combination  makes,  such  combination  must  be  applied; 
and  it  is  not  necessary  to  haul  shipment  to  such  base  point  and  track  again 
to  or  through  point  of  origin  or  destination.  Crutclifi^d  &  Woolfolk  r. 
L.  &.  N.  R.  R.  Co.  302  (303). 

A  rate  formed  by  a  combination  of  separate  rates  over  connecting  lines  has 
every  substantial  feature  of  through  rate,  and  separately  established  rates 
over  a  through  route  is  expressly  recognized  in  section  6  of  the  act.  Baer 
Bros.  Mercantile  Co.  r.  M.  P.  Ry.  Co.  225  (228). 

Rate  on  agricultural  implements  from  Wallingford,  Vt.,  to  Denver  made  by 
combination  on  Mississippi  and  Missouri  Rivers.  Minimum  from  MisBonrl 
River  found  unreasonable  and  ordered  reduced.  Tritch  Hardware  Co.  r. 
Rutland  R.  R.  Co,  542. 

Where  through  rate  is  constructed  on  combination,  each  factor  must  be 
published  and  filed  with  the  Commission.  Without  filing  of  each  factor 
there  is  no  official  measure  of  the  rate.  Awbrey  &  Semple  r.  G.  H.  & 
S.  A.  Ry.  Co.  267  (271). 

Rate  on  beer  from  Pueblo,  Colo.,  to  Leadville,  Colo.,  originating  at  St  Looia, 
Mo.,  and  forwarded  from  Pu^lo  without  intervention  of  shipper,  found 
unreasonable  and  reduced.    Bear  Bros.  Mo'cantile  Co.  r.  M.  P.  Ry.  Co.  225. 

Shipment  billed  to  intermediate  out-of-line  point,  charges  paid,  and  ordered 
rebiUed  to  destination,  using  carrier's  agent  as  forwarder.  Closriy  re> 
sembles  a  device.     Sligo  Iron  Store  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  139. 

Where  two  available  combination  rates  over  the  route  to  l>e  taken,  charges 
should  be  the  lowest  combination.    Contact  Process  0>.  v,  N.  T.  C.  &  St. 
L.  R.  R.  Co.  184. 
COMMISSION  MERCHANT. 

Complainant  is  a  commission  mercliant,  was  neither  consignor  nor  conrignee, 
and  did  not  pay  the  charges.    Order  for  reparation  will  be  entered  that 
defendant  refund  to  such  party  as  may  lawfully  be  entitled  to  receive  the 
same.    Jones  t?.  K.  C.  S.  Ry.  Co.  468  (470). 
COMMODITIES. 

Acid,  Buffalo,  N.  T.,  to  Tulsa,  Okla.  184. 

Agricultural  implements,  Hopkins,  Minn.,  to  points  in  states  west  and 
south,  189. 

Agricultural  implements,  Horicon  Junction,  Wis.,  to  Minnesota  Transfer, 
Minn.  195. 

Agricultural  implements,  Missouri  River  to  Denver  from  Wallingford,  Vt  542. 

Almeria  grapes,  seaboard  points  to  Pittsburg,  Pa.  283. 

Anthracite  coal,  Duluth,  Minn.,  and  Superior,  Wis.,  to  St  Paul  and  Min- 
neapolis, Minn.  95. 

Apples,  Reno,  Nev.,  to  Alturas,  Cal.  506. 

Ashes,  Bay  City,  Mich.,  to  Williamson's  siding,  Norfolk,  Va.  27. 

AsparngUH,  Charleston.  S.  C,  to  Atlantic  coast  ports,  423. 

Asphaltum,  Caney,  Kans.,  to  Minneapolis,  Minn.  166. 

Automobiles,  Hagerstown,  Md.,  to  Marinette,  Wis.,  and  Blairstown,  Iowa,  400. 

Axles,  Marshall,  Tex.,  to  Holdup,  La.  333. 

Axles,  Wllkes-Barre,  Pa.,  to  Carthage,  N.  C.  830. 

Barbed  wire.  El  Paso,  Tex.,  to  I^s  Cruces,  N.  Mex.  854. 

Barley,  Port  Costa,  Cal.,  to  Milwaukee.  Wis.  576. 

Barrel  grai>es,  seaboard  points  to  Pittsburg,  Pa.  283. 

Bath  tubs,  eastern  points  to  Pacific  coast  terminals,  minima,  72. 
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Bedroom  furniture,  eastern  points  to  Paclflc  coast  terminals,  minima,  72. 

Beds,  ejistern  points  to  Pacific  coast  terminals,  minima,  72. 

Beer,  Atlantic  coast  points  to  San  Francisco,  503. 

Beer.  St  Louis  to  Leadvillc,  Colo.,  via  Pueblo,  Colo.  225. 

Beer,  Seattle  and  Olympia,  Wash.,  to  California,  Nevada,  and  Arizona,  178. 

Beer  kegs,  empty,  Frontenac,  Kans.,  to  Clilcago,  111.  320. 

Beer  paclcages,  Omaha,  Nebr.,  and  Kansas  City,  Mo.,  to  Mllwaulcee,  Wis.  359. 

Beet-sugar    pulp,    Janesville,    Wis.,    to    Cattaraugus,    N.    Y.,    and    Wlndber, 
Pa.  443. 

Big-vein   coal,   Georges  Creek   basin   to   tidewater,   when   going  over   piers 
to  beyond  the  Capes,  149. 

Bituminous  coal,  Duluth,  Minn.,  and  Superior,  WMs.,  to  St  Paul  and  Min- 
neapolis, Minn.  95. 

Black  iK)wder,  Montchanln,  Del.,  to  Pennsylvania  and  Ohio  points,  544. 

Blacksmith  coal.  Chicago  and  Pittsburg.  Kans.,  to  Portales,  N.  Mex.  139. 

Boots  and  shoes,  Boston,  Mass.,  to  Des  Moines,  Iowa.  56. 

Boots  and  shoes.  North  Atlantic  ports  to  Atlanta,  Ga.  430. 

Brass  beds,  eastern  points  to  Paclflc  coast  terminals,  minima,  72. 

Bra88-covere<l  Iron  tubing.   New  York  City  and  neighboring  points  to  San 
Francisco,  475. 

Brass  furniture  trimmings  and  knobs.  Grand  Haven,  Mich.,  Waterbury.  Conn., 
and  Rome,  N.  Y.,  to  San  Francisco.  471. 

Brick,  Boston,  Mass.,  to  Lewlston,  Me,  273. 

Brick.  Central  Freight  Association  territory  to  Trunk  Line  territory,  197. 

Buckwheat,  Gobies.  Mich.,  to  Janesville.  Wis.  587. 

Building  brick,  C.  F.  A.  territory  to  Trunk  Line  territory.  197. 

Cannel  coal,  Mill  Creek-Elk.  W.  Va.,  to  points  In  various  states,  30a 

Car  wheels,  Marshall.  Tex.,  to  Holdup,  t^.  333. 

Cattle,  Baker  City.  Oreg.,  to  Tacoma.  Wash.  125. 

Cattle,  Glenns  Ferry  and  Mountain  Home,  Idaho,  to  Tacoma,  Wash.  824. 

Cattle.  Iowa  points  to  Chicago.  533. 

Cedar  {Kwts.  Illnes.  Minn.,  to  Benton.  Nebr..  and  Windsor.  Mo.  209. 

Cement,  (talveston.  Tex.,  to  Nogales,  Ariz,,  destined  to  Magdalena,  N.  Mex. 
267. 

Cement  plaster.  Acme,  Tex.,  to  Biist  St.  I^ouls.  reconsigned  to  Braidwood, 
111.  220. 

Chairs,  eastern  points  to  Pacific  coast  terminals,  minima.  72. 

Chnlr  stock,  eastern  points  to  Pacific  coast  terminals,  minima.  72. 

Cheese,  misdelivery  at  Louisville.  Ky.  175. 

Cinders.  Chl^^ago  to  Omaha,  Nebr.  11. 

Citrus  fruits.  Florida  iK)lnts  of  production  and  base  points  to  Ohio  River  and 
north.  552. 

Class  rates,  Chicago  to  Des  Moines.  Iowa.  57. 

Class   rates,   (^hlcago  and  east   of  Illinois- Indiana   state  line  to  Ottnmwa« 
Iowa,  413. 

Class  rates,  various  eastern  points  to  Des  Moines,  Iowa.  54. 

Class  rates.  New  Orleans  to  Montgomery,  Selma,  Mobile,  and  PrattvUle,  Ala. 
and  Pensacola,  Fla.  231. 

Class  and  <x>mmodtty  rates,  Ohio  and  Mississippi  River  crossings  to  Mont- 
gomery, Ala.  521. 

Class  rates,  points  on  B.  S.  &  C.  R.  R.  569. 

Class  rate,  flour,  Turon,  Kans.,  to  Lake  Cliarles,  La.  1. 
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Clothing,  New  York  City  to  Janesville,  Wis.  508. 

Coal,  Big  Four  Mine,  Colo.,  to  Hntchlnson,  Kans.  286. 

Coal,  Cliicago  to  Portales.  X.  Mex.  139. 

Coal,  Duluth,  Minn.,  and  Superior,  Wis.,  to  St.  Paul  and  Minneapolis^  Minn.  95. 

Coal,  switching  charge  in  El  Paso,  Tex.  491. 

Coal,  Fostoria,  Tex.,  from  Bonanza  and  Huntington,  Ark.  3^. 

Coal,  Georges  Creek  basin  to  tidewater,  destined  beyond  the  Capes,  l'^. 

Coal,  Green  Bay,  Wis.,  to  Leola  and  Wetonka,  S.  Dak.  373. 

Coal,  demurrage  at  Keene,  N.  Y.  392. 

Coal,  cannel,  Mill  Creek-Elk,  W.  Va.,  to  points  in  various  states,  306. 

Coal,  Moundsville  district  to  Washington,  Pa.  473. 

Coal,  Pittsburg,  Kans.,  to  Portales,  N.  Mex.  139. 

Coal,  Point  Pleasant,  N.  J.,  from  Pennsylvania  fields,  383. 

Coal,  Strong,  Colo.,  to  Quinn  and  Cottonwood,  S.  Dak.  540. 

Coal,  Walsenburg  district,  Colo.,  to  Texas  and  New  Mexico  points,  479. 

Coal  tar,  lighterage  in  New  York  Harbor,  464. 

Coffeepot  percolator,  western  classification,  511. 

Coke,  points  in  various  states  to  Globe,  Ariz.  309. 

Common  brick,  Boston,  Mass.,  to  Lewiston,  Me  273. 

Com,  elevator  allowances  and  facilities  at  Argenta,  Ark.  158. 

Com,  Cincinnati,  Ohio,  to  Morehead,  Ky.  335. 

Cotton,  Jackson,  Tenn.,  to  New  England  points,  418. 

Cotton,  Lawton,  Okla.,  to  Chickasha,  Okla.  12. 

Cotton,  compression  at  Memphis  and  allowances,  98. 

Cotton-seed  cake,  Bartlett,  Tex.,  to  Onaga  and  Winchester,  Kans.  295. 

Cotton-seed  oil,  Memphis,  Tenn.,  to  Cincinnati,  Chicago,  and  Louisville,  313. 

Crushed  stone.  Cedar  Bluff,  Ky.,  to  Baton  Rouge,  La.  300. 

Dairy  products,  switching  charge  in  El  Paso,  Tex.  491, 

Eggs,  Ellsworth,  Kans.,  to  Butte,  Mont  182. 

Electrical  hoisting  machinery  and  controllers,  Yonkers»  N.  Y.,  to  San  Fran- 
cisco, 3. 

Elevator  controllers,  Yonkers,  N.  Y.,  to  San  Francisco,  3. 

Empty  beer  kegs,  Frontenac,  Kans.,  to  Cliicago,  111.  329. 

Empty  l)eer  packages,  Omaha,  Nebr.,  and  Kansas  City,  Mo.,  to  Milwaukee, 
Wis.  359. 

Fence  posts,  Beaudett.e  and  Warroad,  Minn.,  to  North  and  South  Dakota,  276L 

Fencing  wire.  El  Paso,  Tex.,  to  Las  Cruces,  N.  Mex.  354. 

Fire  brick,  C.  F.  A.  territory  to  Trunk  Line  territory.  197. 

Flour,  Turon,  Kans.,  to  Lake  Charles,  La.  1. 

Folding  beds,  eastern  iK)lnts  to  Pacific  coast  terminals,  minima,  72. 

Forest  products,  free  time  at  New  Orleans,  496. 

Fruit,  delay  at  Pittsburg,  361. 

Fruit,  unloading  and  assorting  at  Chicago,  186. 

Fruit,  Florida  base  points  to  Ohio  River  and  north,  552. 

Fruit  and  vegetables,  unloading  at  Minneapolis  and  St.  Paul,  506. 

Furniture,  Chicago  to  El  Paso,  Tex.  322. 

Furniture,  eastern  points  to  Pacific  coast  terminals,  minima,  72. 

Furniture,  eaFtem  iK)lnt8  to  Pacific  coast  cities,  223. 

Furniture  trimmings  and  knobs.  Grand  Haven,  Mich.,  Waterbury,  Conn.*  and 
Rome.  N.  Y.,  to  San  Francisco,  471^  585. 

Gasoline,  Minneafiolis  and  St.  Paul  to  South  Dakota,  146. 

Gocarts,  Elkhart,  Ind.,  to  Tacoma,  Wash.  394. 
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Grain,  elevator  allowances  and  facilities  at  Argenta,  Arlc.  158. 

Grain,  Astoria,  Oreg.,  from  Washington,  Oregon  and  Idaho,  406. 

Grain,  Conncil  Bluffs  and  Omaha  to  southeastern  points  through  Henderson, 
Ky.  573. 

Grain,  Turon,  Kana,  to  Lake  Charles,  La.  1. 

Grapes,  Pewee  Valley,  Ky.,  to  Pittsburg,  Pa.  302. 

Grapes,  seaboard  points  to  Pittsburg,  Pa.  283. 

Gunpowder,  Chicago  to  Green  Bay,  Shullsburg,  and  Platteville,  Wis.  1G5. 

Gypsum  rock  products.  Grand  Rapids,  Mich.,  to  various  i>oints,  30. 

Hard-wood  lumber.  Black  Uock,  Ark.,  to  San  Francisco,  416. 

Hard-wood   lumber,  west  of  Mississippi  River  to  San   Francisco,  251. 

Hard-wood  lumber,  points  east  of  Mississippi  River  to  Pacific  coast  terminals, 
288. 

Hay,  Amsterdam  and  Merwin,  Md.,  to  Memphis,  Tenn.  468. 

Hemp,  Pacifle  coast  terminals  to  Bismarck,  N.  Dak.  580. 

Hogs,  Iowa  points  to  Chicago,  533. 

Hoisting  machines,  Yonkers,  N.  Y.,  to  San  B^ncisco,  3. 

Horses,  Chambersburg,  Pa.,  to  Warwick,  N.  Y.  307. 

Ice,  Los  Angeles,  Cal.,  to  Yuma,  Ariz.  461. 

Ice,  various  points  in  Pennsylvania  to  Brooklyn,  Harlem,  and  other  points  In 
New  Jersey  and  New  York,  447. 

Illuminating  oils,  Mlnneafiolis  and  St.  Paul  to  South  Dakota,  146. 

Iron  beds,  eastern  (mints  to  Pacific  Coast  terminals,  minima,  72. 

Iron  wagon  axles,  Wllkes-Barre,  Pa.,  to  Carthage,  N.  C.  330. 

Kegs,  empty,  Frontenac,  Kans.,  to  Chicago.,  111.  321K 

Liquid  asphaltum,  Caney,  Kans.,  to  Minneapolis,  Minn.  166. 

Locomotive,  Easton,  Pa.,  to  Lake  View,  N.  J.  280. 

Logs,  tap-line  allowances,  338. 

Logs,  walnut,  Weiner  and  St  Francis,  Ark.,  and  intermediate  points,  to  East 
St.  Louis,  III.  582. 

Lumber,  Beckville,  Tex.,  to  points  in  Oklahoma,  379. 

Lumber,  fn>m  Black  Rock,  Ark.,  to  San  Francisco,  416. 

Lumber,  Caro,  Tex.,  to  Memphis,  Tenn.  290. 

Lumber.  Derldder,  I^.,  to  Fort  Smith.  Ark.  S<5. 

Lumber,  Elllsville,  Miss.,  to  Greenville.  Pa.  22. 

Luml>er,  Fostoria,  Tex.,  to  Gary,  Ind.  292. 

Lumber.  hard-W(Kxl.  west  of  Mississippi  River  to  San  Francisco,  251. 

Lumber,  hard-wood,  points  east  of  Mississippi  River  to  Pacific  Coast  termi- 
nals, 2.SS. 

Lumb«T,  reparation  awarded  under  yellow-pine  cases,  58. 

Lumber,  southern  and  western  points  to  Cairo  destined  to  northeastern 
I>oints,  (M). 

Lumber.  Houtheastem  points  to  northern  and  western  states,  388. 

Lumber,  southwestern  imints;  tap  line  allowances,  340. 

Malaga  gra|H»s,  sealM)ard  |)oInt8  to  Pittsburg,  Pa.  2S3. 

Mantels,  Buffalo.  N.  Y.,  to  San  t^ancisco,  Cal.  218. 

Mantels,  t^tstem  iH>ints  to  Pacific  Coast  terminals,  minima.  72. 

Mattri^Hses.  en  stem  iM)ints  to  Pacific  (\)aKt  terminals,  minima.  72. 

Merchandim*.  points  on  B.  S.  &  C.  R.  R.  569. 

Metal  furniture  trimmings.  Grand  Haven,  Mich.,  Rome,  N.  Y.,  and  Water- 
bury,  Conn.,  to  San  Francisco,  5><5. 

Milk,  Poultney,  Vt,  to  Eagle  Bridge.  N.  Y.  15. 


654  INDEX. 

COMMODITIES— continued. 
Mill  cinders,  Chicago  to  Omaha,  Nebr.  11. 
Mussel  shells,  Terre  Uaute,  Ind.,  to  Davenport,  Iowa,  193. 
Nails,  wire.  El  Paso,  Tex.,  to  Las  Cruces,  N.  Mex.,  354. 
Newspaper,  Grand  Mere,  Quebec,  to  San  Francisco,  304. 
Oats,  free  time  and  track  storage  charges  in  New  York,  123, 
Oil,  Atlantic  coast  to  Pacific  coast,  594. 

Oils,  illuminating,  Minneapolis  and  St.  Paul  to  South  Dakota,  146. 
Onions,  Reno,  Nev.,  to  Alturas,  Cal.  488,  490. 
Package  freight,  unloading  at  Chicago,  596. 
Paving  brick,  C.  F.  A.  territory  to  Trunk  Line  territory,  197. 
Peaches,  Horatio,  Ark.,  to  Memphis,  Tenn.  90. 
Persulphate  of  iron,  Aurora,  111.,  to  San  Francisco,  297. 
Pineapples,  points  of  production  in  Florida  to  Jacksonville,  destined  be- 
yond, 552. 
Plaster,  Acme,  Tex.,  to  East  St.  Louis,  reconsigned  to  Braidwood,  111.  220. 
Plaster,  Grand  Rapids,  Mich.,  to  various  points,  30. 
Poles,  Beaudette  and  Warroad.  Minn.,  to  North  and  South  Dakota,  276. 
Posts,  Beaudette  and  Warroad,  Minn.,  to  North  and  South  Dakota,  276. 
Posts,  cedar,  Hines,  Minn.,  to  Benton,  Nebr.,  and  Windsor,  Mo.  209. 
Potatoes,  east  Virginia  points  to  Hinton,  W.  Va.  578. 
Potatoes,  Reno,  Nev.,  to  Alturas.  Cal.  488,  490. 
Powder,  Montchanin,  Del.,  to  Pennsylvania  and  Ohio  iK)ints,  544. 
Produce,  unloading  and  assorting  at  Chicago,  186. 
Produce,  unloading  at  Chicago,  596. 

Pulp,  sugar-beet,  Janesville,  Wis.,  to  Pennsylvania  and  New  York  points*  54S. 
Roofing  material,  lighterage  in  New  York  Hart>or,  464. 
Salt,  Kansas  to  Muskogee,  Okla.  169. 
Sheep,  Iowa  points  to  Chicago,  533. 
Sheep,  Tacoma,  Wash.,  from  California  points,  6. 
Shells,  Terre  Haute,  Ind.,  to  Daveniwrt,  Iowa,  193. 
Shoes,  north  Atlantic?  ports  to  Atlanta,  Ga,  430. 
Shoes,  Boston,  Mass.,  to  Des  Moines.  Iowa,  56. 

Soap,  Buffalo,  N.  Y.,  to  Points  on  D.  &  H.  Co.  north  of  Whitehall,  N.  Y.  167. 
Springs,  eastern  points  to  Pacific  Coast  terminals,  minima,  72. 
Steel  bath  tubs,  eastern  points  to  Pacific  Coast  terminals,  minima,  72. 
Stone,  crushed.  Cedar  Bluff,  Ky.,  to  Baton  Rouge.  La.  300. 
Sugar,  Eaton,  Colo.,  to  Decatur,  111.  13. 
Sugar,  free  lighterage  in  New  York  Harbor,  40. 
Sugar-beet  pulp,  Janesville,  Wis.,  to  Cattaraugus,  N.  Y.  443. 
Sugar-beet  pulp,  Janesville,  Wis.,  to  New  York  and  Pennsylvania  points,  548. 
Sulphuric  acid,  Buffalo,  N.  Y.,  to  Tulsa,  Okla.  184. 
Tables,  eastern  points  to  Pacific  Coast  terminals,  minima,  72. 
Threshing  machines,  Hopkins,  Minn.,  to  local  points  on  the  lines  of  defend- 
ants. ISO. 
Tobacco,  Kentucky  and  Tennessee  to  Mexico,  58a 
Truck,  unloading  and  assorting  at  Chicago,  186. 
Tubing,  iron,  brass-covered.  New  York  City  and  neighboring  points  to  San 

Francisco,  475. 
Vegetables,  unloading  and  assorting  at  Chicago,  186. 
Vegetables.  Florida  base  i)oint8  to  Atlantic  Coast  i>ort8,  552. 
Wagon  axles,  Wllkes-Bnrre.  Pa.,  to  Carthage,  N.  C.  330. 
Wall  plaster,  Grand  Rapids,  Mich.,  to  various  points,  30. 


INDEX.  655 

COMMODITIES— Continued. 

Walnut  logs,  Weiner  and  St.  Francis,  Ark.,  and  points  intermediate,  to 
East  St  Louis,  582. 

Washing  iwwders,  Buffalo,  N.  Y.,  to  points  north  of  Whitehall,  N.  Y.  167. 

Wire,  barbed.  El  Paso,  Tex.,  to  Las  Cruces,  N.  M.  354. 

Wire  fencing.  El  Paso,  Tex.,  to  I^s  Cruces,  N.  M.  354. 

Wire  nails.  El  Paso,  Tex.,  to  I^s  Cruces,  N.  M.  354. 

Wire  staples,  El  Paso,  Tex.,  to  I>as  Cruces,  N.  M.  354. 

Wood  mantels,  Buffalo,  N.  Y.,  to  San  Francisco,  218. 

Wood  mantels,  eastern  iwints  to  Pacific  Coast  terminals,  minima,  72. 

Yellow-pine  lumber,  reparation  awarded  under.    Tift  cases,  58. 

Yellow-pine  lumber,  southeastern  i)oint8  to  northern  and  western  States,  388. 
COMMODITIES  CLAUSE. 

Identity  of  ownership  of  terminal  and  adjoining  refinery  is  a  relationship 
which  should  he  subjected  to  the  closest  scrutiny.     Federal  Sugar  Refining 
Co.  I'.  B.  &  O.  R.  R.  Co.  40. 
COMMODITY  RATES. 

Commodity  rate  generally  lower  than  rate  applicable  to  the  class  from  which 
the  commodity  is  withdrawn,  and  is  established  because  considerations 
other  than  relative  rating  so  require.  Riser  Co.  r.  C.  of  G.  Ry.  Co.  430 
(439). 

Class  rates  on  heavy  commodities  are  made  to  move  the  more  or  less  limited 
shipments  from  place  to  place,  and  commodity  rates  to  move  large,  steady 
shipments.    James  &  Abbot  Co.  r.  B.  &  M.  R.  R.  273  (275). 
COMMON  ARRANGEMENT.     See  Abrancement. 
COMMON  CARRIERS. 

Commission  can  not  recognize  as  common  carriers  lines  that  do  not  publish 
tariffs  In  lawful  form  or  concur  properly  in  lawful  tariffs  of  other  lines 
or  that  do  not  in  all  other  resiiects  comply  with  the  law.    Star  Grain  & 
Lumber  Co.  r.  A.  T.  &  S.  F.  Ry.  Co.  338. 
Grahi  &  Lumber  Co.  r.  A.  T.  &  S.  F.  Ry.  Co.  338. 

Mere  Interposition  between  lumber  mill  and  carrier  of  a  paper  railroad  in- 
corporation that  calls  Itself  a  common  carrier  and  complies  with  the  act 
in  those  refii)et»t8.  but  is  owned  by  the  mill  or  its  proprietors,  does  not  give 
legality  to  the  so-inilletl  taivllne  allowances  or  meet  re<iulrement8  of  Com- 
mission. Star  Grahi  &  Lumber  Co.  r.  A.  T.  &  S.  F.  Ry.  Co.  338. 
COMMON  LAW. 

If  the  contention  Is  correct  that  defendants  are  not  subject  to  the  act  to  regu- 
late tnmmienv,  the  reasonableness  of  the  fares  tnmld  be  determined  only 
by  the  cMimmcm  law  or  by  Congress.     West  End  Improvement  Club  r.  O.  & 
C.  B.  R.  &  B.  Co.  231»  <240). 
COMMUTATION  TICKPTTS. 

Carrier  may  determine  for  Itw*lf  whether  It  will  sell  commutation  tickets; 
but  if  it  elects  t<»  st»ll  them  It  must  do  so  subject  to  tho  provisions  of  the 
act    Wel)er  Club  &  lutermountaln  Fair  Asso.  r.  ().  S.  I^  R.  R.  Co.  212  (210). 

Se<*tlon  2  prei'lud«*s  the  allowance  of  commutation  rates  to  school  children 
unless  same  rates  are  oi>eu  to  all  children  within  the  age  limit.    Jn  re  Com- 
mutation TUki'ts  to  Sch<H)l  Children,  144. 
COMPAILVTIVE  RATES. 

Brass  furniture  trimmings  and  knot>s  made  (»f  same  materials  as  brass  shells 
and  canopU»s  for  lighting  fixtures,  and  practi<*ally  only  difference*  between 
the  tw(»  Is  US4*  to  which  they  are  put.  One  should  not  take  a  higher  rate 
than  the  other.  Merle  Com[)any  r.  A.  T.  &  S.  F.  Ry.  Co.  471 ;  Same  r.  N.  Y., 
N.  H.  &  II.  R.  R.  Co.  565. 
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COMPARATIVE  RATES— Continued. 

Rule  that  transportation  charge  for  posts  and  poles  shall  not  exceed  that 
applied  to  sawed  lumber  seems  to  grow  out  of  the  character  of  the  com- 
modities themselves.  But  there  is  no  competitive  reason  why  rate  upon 
the  two  commodities  should  be  the  same.  Partridge  Lumber  Co.  r.  G.  N. 
Ry.  Co.  276  (278). 

Assuming  that  the  common  rate  from  three  districts  was  a  normal  rate  on 
the  less  valuable  coal,  it  follows  tiiat  the  rate  reserved  to  the  owners  of 
'the  big-vein  mines  the  full  l>enefit  and  advantage  of  the  superior  quality 
of  their  coal.    American  Coal  Co.  v.  B.  &  O.  R.  R.  Co.  149  (150). 

Owing  to  differences  in  bulk  and  weight  there  must  of  necessity  be  marked 
variations  iu  revenue  per  car  produced  by  articles  in  the  same  and  other 
classes,  and  a  disparity  either  way  is  not  conclusive  of  the  propriety  of 
an  adjustment.    Kiser  Co.  v.  C.  of  G.  Ry.  Co.  430  (439). 

Brass-covered  iron  tubing  compared  with  brass  and  iron  tubing,  and  a  rate 
less  than  one  and  more  ttian  the  other  is  established.  Merle  Company  v, 
N.  Y.  C.  &  H.  R.  R.  R.  Co.  475. 

So  long  as  carriers  publish  a  reasonable  any -quantity  rate,  the  mere  fact 
that  they  publish  a  lower  rate  in  carloads  on  other  commodities  does  not 
Justify  Commission  in  ordering  a  carload  rate  on  the  article  in  question. 
Bentley  *  Olmsted  Co.  v,  K  S.  &  M.  S.  Ry.  Co.  56. 

Ck>mmon  brick  are  made  in  almost  every  section  of  the  country,  and  a  rate 
made  to  move  such  a  low-priced  commodity  as  this  should  not  be  taken  as 
the  basis  for  fixing  the  rate  on  other  classes  of  brick.  James  &  Abbot  Co. 
V.  B.  &  M.  R.  R.  273  (274). 

Claim  for  difiTerential  on  slack  and  nut  coal  under  the  lump  rate  denied, 
record  not  containing  sufficient  data  upon  which  to  warrant  Commission 
in  establishing  it.    Cedar  Hill  Coal  &  Coke  Co.  r.  C.  &  S.  Ry.  Co.  479  (486). 

Big- vein  coal  from  Georges  Ci*eek  Basin  to  tide  water,  destined  beyond  the 
cai>es,  unreasonable  and  discriminatory  as  comtmred  with  rates  on  small- 
vein  coal  between  same  points.    American  Coal  Co.  r.  B.  &  O.  R.  R.  Co.  149. 

While  use  no  basis  for  difference  in  rates,  substantial  difference  is  found  be- 
tween blacksmith  coal  and  ordinary  bituminous  coal,  warranting  a  spe> 
cial  smlthing-coal  rate.    Sligo  Iron  Store  Co.  t?.  A.  T.  &  8.  F.  Ry.  Co.  139. 

Coffeepot  i>ercolators  compared  with  coffee  percolators  and,  considering 
value,  size,  and  commercial  conditions,  rate  reduced  from  double  first 
class  to  first  class.    lenders,  Frary  &  Clark  r.  A.  T.  &  S.  F.  Ry.  Co.  511. 

That  there  may  have  been  difference  l>etween  rates  on  cattle  and  sheep  In 
double-deck  cars,  not  deemed  sufficient  to  establish  that  sheep  rates  were 
unreasonable.     Carstens  Packing  Co.  r.  So.  Pac.  Co.  6  (8). 

There  is  no  transixirtation  reason  for  making  different  rates  on  different 
grades  of  fire,  building,  and  imving  brick.  Metropolitan  Paving  Brick  Co. 
V.  A.  A.  R.  R.  Co.  197. 

Only  in  very  unusual  cases  that  higher  rates  should  be  applied  to  fK>stfl  and 
IK)les  than  to  lumber.     Partridge  Lumber  Co.  i\  G.  N.  Ry.  Co,  276  (278). 

No  undue  discrimination  found  against  users  of  anthracite  coal  on  account 
of  lower  rates  on  bituminous  coal.    Manahan  r.  N.  P.  Ry.  Co.  95  (97). 

Rates  on  grai>es  from  seaboard  iK)ints  to  Pittsburg,  Pa.,  compared  with  rates 
on  vegetables.    Connolly-Fanning  Co.  r.  P.  R.  R.  Co.  283. 

Rates  on  cotton-seed  oil  com im red  with  cotton  seed.  Memphis  Cotton  Oil  Co. 
V.  I.  C.  R.  R.  O).  313  (320). 
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COMPETITION.  See'  also  Mabket  Competition;  Potential  Competition; 
Wagon  Competition;  and  Water  Competition. 

Conii)etltIon  that  may  be  considered  In  proper  cases  not  only  Includes  that 
between  carriers,  bat  also  that  of  the  commodity  produced  in  another  sec- 
tion and  sometimes  comitetition  of  one  kind  of  traffic  with  another  kind. 
Metropolitan  Paving  Brick  Co.  r.  A.  A.  R.  R.  Co.  197  (203). 

Eren  though  a  given  combination  is  brought  about  by  comi>etitive  conditions 
inducing  the  establishment  of  the  factors  constituting  the  same,  in  absence 
of  facts  to  the  contrary  there  would  seem  to  l>e  bnt  little  ground  for  claim- 
ing that  a  through  rate  should  exceed  that  combination.  Awbrey  &  Semple 
V.  G.  H.  &  S.  A.  Ry.  Co.  267  (271).. 

Complaint  of  undue  discrimination  in  conl  rates  to  Point  Pleasant,  N.  J.»  as 
compared  with  rates  on  coal  to  other  stations  on  the  coast  of  New  Jersey, 
not  sustained  by  the  evidence,  short-line  competition  to  the  other  points 
Justifying  dilTerence  in  the  rates.  Ocean  County  Coal  Co.  v.  C.  R.  R.  Co. 
of  N.  J.  3S3. 

Competition  between  the  different  grades  of  brick  is  of  such  a  character 
that  no  scheme  of  classification  is  possible  which  will  not  permit,  if  it 
does  not  encourage,  the  mlsbilling  of  the  product  in  order  to  secure  lower 
rates.    Metropolitan  Paving  Brick  C?o.  r.  A.  A.  R.  R.  Co.  197  (204). 

Rai-l  carriers  from  Grand  Rapids  ought  not  to  be  required  to  make  rates  to 
meet  water  competition  or  to  equalize  for  complainant  advantages  of  a 
business  rival  which  moves  its  product  to  Chicago  by  its  own  water  line. 
Acme  Oment  Plaster  Ck>.  v.  L.  S.  &  M.  8.  Ry.  Co.  30. 

Rates  to  Montgomery,  Ala.,  may  properly  be  higher  than  to  Mobile,  Ala., 
and  Pensacola,  Fla.,  by  reason  of  competitive  conditions  at  the  Gulf  ports, 
but  should  not  be  higher  than  the  -locals  back.  Montgomery  Freight  Bureau 
t?.  L.  &  N.  B.  R.  Co.  521. 

Density  of  traffic  and  competition  force  lower  rates  north  of  Ohio  River  on 
boots  and  shoes,  and  Lynchburg  probably  influenced  by  the  adjustment, 
creating  different  conditions  than  at  southeastern  destinations.  Klser  Co.  r. 
C.  of  G.  Ry.  Co.  430  (441). 

Low  [jercentages  at  Detroit  and  Toledo  was  the  result,  if  not  of  actual  water 
comi>etition,  at  least  of  a  very  strong  iM)tential  c«>mi)etition  arising  from 
their  l<K*atlon  on  the  Lakes.  Saginaw  Board  of  Trade  r.  Grand  Trunk  Ry. 
Co.  128  (136). 

Combination  lower  than  through  rate.  Defendant  asserts  ttiat  one  factor  is 
forced  by  water  competition.  The  through  rate  should  seldom,  if  ever,  for 
comi>etitive  reasons,  exceeti  the  combination.  Kimberly  r.  C.  &  O.  Ry.  Co, 
335   CKUJ). 

Claim  that  fourth  section  of  act  was  violated  in  these  shipments  not  sus- 
tainetl,  as  short  line  made  the  rate  to  competitive  point  and  defendants 
had  to  meet  that  c<mdltion.    Foster  Lumber  Co.  r.  G.  C.  k  8.  F.  Ry.  Co.asT*. 

Former  rates  for(*ed  down  by  comjietitlon.  which  com[)etition  lias  since  cease*!. 
Advance*!  rate  not  being  shown  unreasonable,  complaint  dismissed.  Schoen- 
hofen  Brewing  Co.  r.  A.  T.  &  8.  F.  Ry.  Co.  320. 

While  permissible  to  me(*t  comiietition  at  longer-distant  point,  intermediate 
rate  should  not  l>e  prt»judlced  by  unreasonably  low  rate  to  the  farther- 
distant  iM)int.     Kimberly  r.  C.  &  O.  Ry.  Co,  335  (336). 

One  puri»«se  of  the  act  Is  to  preserve  competitive  conditions  between  common 
carriers,  but  it  is  another  pun>of^  to  prevent  undue  discrimination.  Rail- 
nmd  Commission  of  Tennessee  r.  A.  A.  R.  R.  Co.  418  (421). 
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COMPETITION— Continued. 

Two  grades  of  coal  into  competitive  territory  took  different  rates,  the  more 
valuable  being  better  able  to  stand  the  competition.  American  Coal  Co. 
V.  B.  &  O.  R.  R.  Co.  149  (150). 

Defendants'  contention  that  competition  Justified  the  lower  rates  for  tlie 
longer  haul- not  sustained.    Carstens  Paclcing  Co.  v,  O.  S.  L.  R.  R.  Co.  324. 

More  at  Memphis  than  at  Cairo,  111.,  on  luml>er  from  southwestern  points 
to  northeastern  points.     Sondhelmer  Co.  v.  111.  Cent  R.  R.  Co.  60   (66). 

When  competition  by  water  ceased,  no  reason  why  Memphis  should  continne 
to  have  extremely  low  rates.  Memphis  Cotton  Oil  Co.  v.  I.  C.  R.  R,  Co. 
313  (320). 

Competition  found  to  Justify  lower  rate  from  longer-distance  point.  Outch- 
field  &  Woolfolk  V.  L.  &  N.  R.  R.  Co.  302  (303). 

United  States  malls  on  packages  up  to  and  including  7  pounds.  Boise  Com- 
mercial CJlub  17.  Adams  Express  Co.  115  (116). 

Competition  has  a  more  or  less  definite  relation  to  the  rate  that  carrier  may 
reasonably  demand.    Memphis  Cotton  Oil  Co.  r.  I.  C.  R.  R.  C?o.  313  (318). 
COMPETITIVE  RATES. 

If  particular  point  Is  discriminated  against,  fact  that  removal  of  discrimina- 
tion would  disturb  rates  at  other  points  of  little  weight  But  when  change 
would  be  followed  by  changes  at  competitive  points  which  restore  the 
same  relationship  and  existing  rates  not  shown  excessive,  Justification 
for  change  not  found.  Montgomery  Freight  Bureau  r.  L.  &  N.  R.  R. 
Co.  521   (529). 

When  carrier  has  two  or  more  available  routes  t>etween  two  given  points, 
the  lowest  rate  via  either  or  any  of  them  must  be  applied  to  a  shipment 
moving  over  either  or  any  of  said  routes.    Larrowe  Milling  Co.  v.  C  &  N.  W. 
Ry.  Co.  443. 
COMPLAINANT. 

Defendants  contend  that  complainant  is  not  a  proper  party  to  maintain 
action  before  the  Commission.  The  decisions  of  the  Ck>mmi8slon  and  the 
law  itself  stand  for  the  principle  that  complainant  is  entitled  to  standing 
under  the  act.  West  End  Improvement  C!lub  r.  O.  &  C.  B.  R.  &  B.  Co. 
239  (240). 
COMPI^INT.  See  Peocedure. 
COMPRESS  COMPANY. 

No  violation  of  the  statute  results  from  a  preference,  though  found  to  exist 
to  a  corporation  engaged  solely  in  the  compression  of  cotton  in  which  it 
has  no  Interest     Merchants  Ck)tton  Press  &  Storage  Co.  r.  I.  C.  R.  R. 
Co.  98  (101). 
COMPRESSION. 

Compression  Is  a  serA'lce  which  carrier  procures  for  Its  own  convenience, 
and  when  that  service  Is  performed  In  such  manner  as  not  to  prejodlce  or 
prefer  a  particular  8hlpi>er  or  community  the  act  does  not  limit  the  freedom 
of  carrier  to  make  contracts  In  re8i)ect  thereto.  Merchants  Cotton  Press 
&  Storage  Co.  r.  I.  C.  R.  R.  Co.  98  (104). 

Allowance  of  50  cents  per  bale  not  found  excessive.    Merchants  Cotton  Press 
&  Storage  Co.  f.  I.  C.  R.  R.  Co.  98  (102). 
COMPROMISE. 

Written  agreement  providing  for  compromise  and  settlement  approved  in  so 
far  as  It  relates  to  matters  within  the  ^mmission's  Jurisdiction.  Jenka 
Lumber  Co.  r.  So.  Ry.  Co.  58. 
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COXCEXTRATING  POINT. 
Memphtfi,  In  a  perfectly  natural  manner,  became  the  point  for  concentrating 
lumber  from  near-by  producinf;  territory.     Its  proximity  thereto  and  its 
facilities  of  shipment  dictated  its  selection  by  mill  owners.     Sondheimer 
Co.  i\  I.  O.  B.  R.  Co.  60  (66). 
CONCESSION. 

Central  Commercial  Co.  v.  A.  T.  k  S.  F.  Ry.  Co.  166. 
Tritch  Hardware  Co.  v.  R.  R.  R.  Co.  542. 
CONCURRENCE. 
Where  carrier  participates  in  shipment  without  filing  concurrence  to  through 
rate.  Commission  not  ousted  of  Jurisdiction  to  pass  upon  reasonableness 
of  through  rate  and  to  award  reparation.     Klndelon  r.  S.  P.  Co.  251  (266). 
Where  connecting  line  fails  to  concur  in  Joint  tariff  of  initial  line  naming 
rates  to  i>oints  on  Its  line.  Initial  line  becomes  responsible  to  8hipi>er  under 
its  tariff.    Black  Horse  Tobacco  Co.  t?.  I.  C.  R.  R.  Co.  588. 
CONGESTION. 
Commission  has  no  right  to  authorize  carrier  to  pay  consignees  cost  of  drayage 
on  shipments  accepted  at  {loints  other  than  regular  delivery  points  because 
of  congestion.    Crosby  &  Meyers  r.  Goodrich  Transit  Co.  175  (1T7). 
CONNECTING  LINES. 

It  is  the  duty  of  connecting  carriers  to  transport  and  deliver  at  destinations, 
each  charging  for  Its  service  Its  legally  published  rate.    Corporation  Com- 
mission of  Oklahoma  r.  C.  R.  I,  &  G.  Ry.  Co.  379. 
Every  carrier  imrty  to  Joint  rate  is  Jointly  and  severally  responsible  for  that 
rate,  and  those  carriers  who  actually  particlimte  in  the  transportation  under 
a  Joint  rate  are  Jointly  and  severally  liable  in  damages  for  the  unreason- 
ableness of  that  rate.     Black  Horse  Tobacco  Co.  r.  I.  C.  R.  R.  Co.  588. 
Reparation  awarded  complainant  to  cover  transfer  and  demurrage  charges 
accruing  because  of  refusal  of  delivering  line  to  receive  car  from  Its  con- 
nection.    Germain  Co.  t?.  N.  O.  k  N.  E.  R.  R.  Co.  22. 
CONSIGNEE. 

Carrier  may  waive  its  right  to  demand  preiwyment  and  occept  shipment  with 
understanding  that  it  will  collect  charges  upon  delivery  to  consignee;  but 
if  it  does  not  collect  from  consignee  it  must  look  to  consignor  for  (tayment. 
Boise  Commercial  Club  r.  Adams  Express  Co.  115  (121). 
Charge  of  $5  is  excessive  where  only  name  of  consignee  is  changed.     One 
dollar  per  car  is  a  reasonable  charge  for  the  service.     Beekman  Lumber 
Co.  r.  K.  C.  S.  Ry.  Co.  80. 
Character  of  no  basis  for  difference  in  rates.     Sllgo  Iron  Store  Co.  t?  A.  T.  & 
S.  F.  Ry.  Co.  130  (142). 
CONSIGNOR. 
Carrier  may  waive  its  right  to  demand  prepayment,  and  accept  shipment  with 
understanding  that  It  will  collect  from  consignee;  but  if  It  does  not  collect 
from  <M>nsignee  it  must  look  to  consignor  for  payment.    Boise  Commercial 
Club  r.  Adams  Express  Co.  115  (121). 
CONSOLIOATM)  SIHPMEN'TS. 

The  claim  that,  under  the  opinion  and  order  of  the  Commission  In  Wholesale 
Fruit  rf  Produce  A  mho.  r.  .1.  T,  d  S.  F.  Ry.  Co.,  14  I.  C.  C.  410,  It  Is  the  duty 
of  defendant  to  make  delivery  of  consolidated  shipments  to  the  various 
owners  Is  not  sustained.  Pa  vies  r.  I.  C.  R.  R.  Co.  186. 
Concentration  of  less-than-carload  shipments  of  b<K)ts  and  shoes  at  the  ports 
Is  not  feasible  In  legal  sense  that  rates  must  be  free  from  conditions  and 
burdens  In  their  application.    Klser  Co.  r.  C.  of  O.  Ry.  Co.  430  (439). 
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CONSTRUCTION  OF  THE  ACT, 

The  language  of  tbe  act  being  of  doobtfol  interpretation,  tbe  CommissioD 
ongfat  not  to  take  jorisdiction.  but  slionid  reeolre  tbe  donbt  in  fa  tot  of 
tbe  oonrts  where  claims  of  tliis  nature  Moss  and  damage  resulting  from 
dlBcrimination  In  use  of  facilities)  ordinarilj  belong.  Joynes  r.  P.  R.  R. 
Co.  361- 

In  every  broad  and  general  law  there  are  prorisions  which  necessarily  and 
reasonably  are  not  ap[»licab]e  to  particular  instances.  Whether  or  not  a 
Xjarticular  proristoo  of  the  law  a[ip]ies  to  a  particular  common  carrier 
subject  to  the  law  must  be  determined  from  the  facta.  West  Bid  Improre- 
ment  Oub  r.  O.  &  C.  B.  R.  &  B.  Co.  239  <245). 

Since  decision  in  tbe  WUiJton  ca**',  many  important  amendments  to  the  act 
hare  been  made,  but  none  contain  anything  in  conflict  with  the  interpreta- 
tion placed  upon  it  in  that  case.  That  tIcw  must  therefore  be  ccmsidered 
part  of  the  firesent  Act  West  End  Improvement  Club  r.  O.  &  C.  B.  R.  & 
B.  Co.  239  (243). 

Law  doe«  not  favor  a  rei»eal  by  implication.  It  is  only  where  there  is  irre- 
concilable conflict  or  repugnancy  that  the  special  or  particular  statute  falls 
under  the  rei^ealing  clause  of  the  general  statute  West  End  Imi^rovement 
aub  r.  O.  &  C.  B.  R.  &  B.  Co.  239  «246>. 

The  act  was  clearly  intended  to  prescribe  the  only  rule  as  to  the  regulation 
of  interstate  rates  and  it  should  and  does  supersede  different  rules  in  prior 
statutes.    West  End  Improvement  Club  r.  O.  &  C.  B.  R.  ft  B.  Co.  239  (247). 

Act  clearly  intended  to  \ireser\be  the  only  rule  as  to  regulation  of  interstate 
rates,  and  It  should  and  does  supersede  different  rules  in  prior  statu tesw 
West  End  Improvement  Club  r.  O.  ft  C.  B.  R,  ft  B.  Co.  238  (247). 

We  must  determine  from  the  context,  scope,  and  intent  of  the  act  to  regulate 
commerce  whether  or  not  Its  provisions  are  properly  applicable  to  defend- 
ant's  railways.  West  End  Improvement  (Hub  r.  O.  ft  C.  B.  R,  ft  B.  Oo, 
239  (244). 

CONTRACT.    See  also  Agreement. 

CX)mpression  is  a  service  which  carrier  procures  for  Its  own  convenience,  and 
when  that  service  is  performed  In  such  manner  as  not  to  prejudice  or  prefer 
a  fwrtlcular  shipi)er  or  community  the  act  does  not  limit  the  freedom  of 
carrier  to  make  contracts  in  respect  thereto.  Merchants  Cotton  Press  ft 
Storage  Co.  r.  I.  C.  R.  R.  Co.  98  (104). 

No  violation  of  the  act  can  be  predicated  upon  the  fact  that  a  carrier  makes 
with  one  indci»(*ndent  comi>any  a  contract  more  favorable  than  with  another 
for  a  service  which  the  carrier  is  bound  or  undertakes  to  perfonn.  Mer- 
chants (V>tton  Press  ft  Storage  Co.  r.  I.  C.  R.  R.  Co.  98. 

Carrier  ran  not  justify  discrimination  between  localities  in  refusing  to  stop 
its  imswniger  trains  at  a  imrtlcular  place  on  certain  days  by  a  contract  not 
to  do  Si).     IXKrh  Lynn  Construction  Co.  r.  B.  ft  O.  R.  R,  Co.  396. 

CONTRACTORS. 

Tnited  States,  state,  and  municii)a1  authorities  rarely  lay  pavements  thefn* 
selves.  Work  of  this  kind  Is  usually  let  by  contract  No  reason  why 
lower  rates  should  Ik»  made  for  contractors  of  brick  paving  than  should  be 
made  in  favor  of  any  other  iMirty  wh<»  may  have  contracts  for  other  work 
fr)r  public  authoritiea  Metropolitan  Paving  Brick  Co.  t7.  A.  A.  R.  R.  Go. 
197  (201). 
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CX)OLEY  ARBITRATION. 

Building  of  new  roads,  competition,  and  other  causes,  have  forced  many  de- 
partures from  the  adjustment,  until  it  has  become  materially  altered,  and 
it  is  inevitable  and  proper  that  it  should  yield  to  meet  new  and  changed 
<^ndition&    New  Orleans  Board  of  Trade  i?.  L.  &  N.  R.  R.  Co.  231  (237). 

We  do  not  understand  that  the  Cooley  arbitration  of  1886  uudertooli  to  fix 
actual  rates  from  the  several  basing  points  to  destinations  in  southeastern 
territory.     New  Orleans  Board  of  Trade  v.  L.  &  N.  R.  R.  Co.  231  (236). 

Relationships  established  have  been  deimrted  from  in  many  Instances.  Mont- 
gomery Freight  Bureau  r.  L.  &  N.  R.  R.  O).  521  (529). 

COST  OF  OPERATION. 

Cost  of  operation  of  Pierre,  Rapid  City  &  Northwestern  Ry.  extremely  high. 
Sunnyside  C>)al  Mining  C<».  v.  D.  k  R.  G.  R.  R.  Co.  540  (541). 

COST  OF  PRODUCTION. 
The  cost  of  production  of  pineapples  is  less  in  Cuba  than  in  Florida.     Florida 
Fruit  &  Vegetable  Asso.  r.  A.  C.  L.  R.  R.  CJo.  552  (560). 

COST  OF  SERVICE. 

The  cost  of  movement  to  the  carrier  depends  upon  the  weight  which  can  be 
loaded  into  a  car.  The  weight  of  the  car  must  be  hauled  whether  contents 
weigh  much  or  little.  The  expense  of  transporting  a  car  containing  20,0(X) 
pounds  is  not  much  greater  than  the  exi)en8e  of  carrying  the  same  car  if  it 
contains  but  10,000  pounds.  Montague  &  Co.  v.  A.  T.  &  S.  F.  Ry.  Co. 
72  (74). 

Any-quantity  rate  condemned  and  lower  carload  rates  established.  This  will 
not  of  a  certainty  worli  a  decrease  in  net  earnings.  It  is  a  false  theory 
which  seeks  to  force  shipper  to  avail  himself  of  a  less-than-carload  service* 
which  is  more  exi)ensive  to  render,  for  the  pur|K>se  of  increasing  gross 
revenues.    Florida  Fruit  &  Vegetable  Asso.  v.  A.  C.  L.  R.  R.  Co.  552  (565). 

It  costs  no  more  to  transport  fire  brick  than  any  of  the  other  kinds.  Metro- 
politan Paving  Brick  Co.  r.  A.  A.  R.  R.  Co.  197  (203). 

Cost  of  service  and  other  factors  have  a  more  or  less  definite  relation  to  the 
rate.     Memphis  Cotton  Oil  Co.  r.  I.  C.  R.  R.  Co.  313  (318). 

COURTS.    See  Injunction. 

DAMAGES.     See  also  Repabation. 
Claims  for  damages  not  directly  due  to  violation  of  the  act  are  cognizable 
in  courts  not  before  Commission.    Carstens  Packing  Co.  r.  O.  R.  R.  &  N. 
Co.  125  (126). 

DEAD  WEIGHT. 
The  cost  of  movement  to  carrier  depends  upon  weight  loaded  Into  car. 
Weight  of  car  must  be  hauled  whether  contents  weigh  much  or  little. 
Exi)ense  of  tranRi)orting  car  containing  20.000  pounds  not  much  greater 
than  expense  of  carrying  same  car  If  it  contains  but  10,000  pounds.  Mon- 
tague &  Co.  t7.  A,  T.  &  S.  F.  Ry.  Co.  72  (74). 

DEI^Y. 
(Commission  without  power  to  make  awards  of  damages  for  decay  of  fruit 
and    otherwise    arising    from    a    discrimination    in    furnishing   facilitiea 
Joynes  t».  P.  R,  R,  Co.  361. 

DEtJVERING  lA^B. 
Reparation  awarded  complainant  to  cover  transfer  and  demurrage  charges 
accruing  because  of  refusal  of  delivering  line  to  receive  cars  from  Its  con- 
nection.   Germain  Co.  t\  N.  O.  &  N.  E,  B.  R.  Co.  22. 
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DELIVERY. 

The  claim  of  complainant  that,  nnder  the  opinion  and  order  of  the  CommiffiioD 
in  Wholesale  Fruit  d  Produce  Asso.  v.  A,  T,  d  8.  F.  Ry,  C„  14  I.  C  C,  410» 
it  is  the  duty  of  defendant  to  make  delivery  of  consolidated  shipments  to 
the  various  owners  is  not  sustained.    Da  vies  t?.  I.  G.  R.  R.  Co.  186. 

CJonsignee  talking  delivery  at  freight  house  which  should  have  been  delivered 
at  warehouse  not  entitled  to  refund  of  drayage  charges.    Crosby  &  Meyers  r. 
Goodrich  Transit  Co.  175. 
DEMURRAGE. 

Claim  for  reparation  on  account  of  exaction  of  demurrage  charges  denied  npoo 
construction  of  tariff  provision  and  upon  finding  of  fact,  the  questioo  being 
one  of  notice  of  arrival  of  cars  in  many  instances  about  which  the  testi- 
mony was  too  uncertain  and  conflicting.  Murphy  Bros.  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.  457. 

Strong  doubt  as  to  authority  of  road  under  its  tariffs  to  assess  demorrage 
charges  on  a  car  detained  on  its  line  because  of  refusal  of  connection  to 
accept  it  for  movement  to  destination.  Germain  Co.  v.  N.  O.  &  N.  E.  R.  B. 
Co.  22  (26) ;  Munroe  &  Sons  r.  Mich.  Cent  R.  R.  Co.  27  (29). 

Demurrage  charges  on  coal  held  to  have  been  unlawfully  assessed,  for  the 
reason  that  defendant  failed  to  notify  consignee  of  arrival  of  cars,  as  pro- 
vided in  tariff.    Rossie  Iron  Ore  Co.  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  302. 

Free  time  on  local  shipments  "for  export"  at  New  Orleans  not  found  un- 
reasonable nor  discriminatory  as  compared  with  through  export  shipments 
upon  which  no  demurrage  accrues.  New  Orleans  Board  of  Trade  v.  I,  C. 
R.  R.  Co.  490. 

Assessed  without  tariff  authority  on  car  detained  at  intermediate  point 
through  no  fault  of  shipper,  wrongfully  imposed.  Monroe  &  Sons  t?.  Mich. 
Cent.  R.  R.  Co.  27. 

Track  storage  charges  and  free-time  allowance  on  oats  in  New  York  not  found 
unreasonable.    Tumbull  Co.  t\  Erie  R.  R.  O.  123. 

Demurrage  charge  of  $2  per  day  found  unreasonable  and  reduced  to  $1- 
Blankenship  v.  B.  S.  &  C.  R.  R.  Co.  569. 
DENSITY  OF  TRAFFIC.    See  also  Volume  of  Traffic 

Density  of  traffic  and  competition  force  lower  rates  north  of  Ohio  River  on 
boots  and  shoes,  and  Lynchburg  probably  influenced  by  the  adjustment 
creating  different  conditions  than  at  southeastern  destinations.    Kiser  Co.  r. 
C.  of  G.  Ry.  Co  430  (441). 
DEPOT.    See  also  Terminal. 

Without  determining  Jurisdiction  of  Commission  to  require  erection  or  con- 
tinuance of  station  facilities,  facts  have  t>een  examined  and  found  not  to 
Justify  an  affirmative  order.    Snook  v.  C.  R.  R.  Co.  of  N.  J.  375. 
DESTINATION. 

Rate  on  big- vein  coal,  Georges  Creek  basin  to  tide  water,  destined  orer  tlie 
piers  to  points  outside  the  capes,  discriminatory  when  compared  with  rates 
on  small- vein  coal  between  the  same  points.    American  Coal  Co,  r.  B.  ft  O. 
R.  R.  Co.  149. 
DEVICE, 

Mere  interposition  between  lumber  mill  and  carrier  of  a  paper  railroad 
incorporation  that  calls  itself  a  common  carrier,  but  is  owned  by  the  mill 
or  its  proprietors,  does  not  give  legality  to  the  so-called  tap-line  allowances 
or  meet  the  requirements  of  the  CommisBion.  Star  Grain  &  Lomber  Oo.  r. 
A.  T.  &  S.  F.  Ry.  Co.  338. 
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DEIVICE— Continued. 

Neither  shippers  nor  carriers  can  evade  the  law  by  means  of  paper  organisa- 
tion, nor  would  utmost  good  faith  Justify  a  relation  which  actually  works 
out  a  violation  of  the  law.  Merchants*  Cotton  Press  &  Storage  Co.  v.  I.  C. 
R.  R.  Co.  98. 

Billing  locally  to  Intermediate  out-oMlne  point  and  using  carrier's  agent  as 
rebilling  agent  to  avoid  payment  of  through  charges.  Sligo  Iron  Store  Co. 
r.  A.  T.  &  S.  F.  Ry.  Co.  139  (141). 

DIFFERENTIAL. 

Claim  for  differential  on  slack  and  nut  coal  under  the  lump  rate  denied, 
record  not  containing  sufficient  data  upon  which  to  warrant  Commission 
in  establishing  it.    Cedar  Hill  Coal  &  Coke  Co.  r.  C.  &  S.  Ry.  Co.  479  (486). 

DISCRETION. 

Rail  carriers  from  Grand  Rapids  ought  not  to  be  required  to  make  rates  to 
meet  water  competition  or  to  equalize  for  complainant  advantages  of  a 
business  rival  which  moves  its  products  to  Chicago  by  its  own  water  line. 
Acme  Oment  Plaster  Co.  v.  L.  S.  &  M.  8.  Ry.  Ck).  30, 

DISCRIMINATION. 

If  particular  point  is  discriminated  against/ fact  that  removal  of  discrimina- 
tion would  disturb  rates  at  other  points  of  little  weight;  but  when  change 
would  be  followed  by  changes  at  competitive  points  which  restore  the  same 
relationship,  and  existing  rates  are  not  shown  excessive.  Justification  for 
change  not  found.  Montgomery  Freight  Bureau  r.  L.  &  N.  R.  R.  O).  521 
(529). 

On  luml>er  from  southwestern  points  through  Memphis  to  northeastern  points, 
combination  rate  applied  with  maximum  "  shrinkage,'*  total  rate  never  to 
be  less  than  through  rate  from  origin  to  destination.  Owing  to  dissimilar 
conditions,  reshipping  privilege  at  Memphis,  If  proper  rates  applied,  not  an 
undue  discrimination  against  Cairo.    Sondheimer  0>.  c.  I.  C.  R.  R.  Co.  60. 

Section  15  in  regard  to  allowances  not  applicable  where  allowance  made  to 
compress  company  not  owner  of  the  cotton.  If  a  violation  of  the  act  results 
from  more  favorable  contracts  with  the  warehouse  company  than  to  com- 
plainants, it  must  be  because  of  discrimination  under  section  8.  Mer- 
chants Cotton  Press  &  Storage  Ck).  v.  I.  C.  R.  R.  (>).  98  (105). 

Where  discontinuance  of  a  certain  privilege  with  respect  of  one  commodity 
would  not  benefit  those  shipping  another  commodity  to  whom  it  is  denied, 
and  where  the  denial  to  them  does  not  benefit  those  to  whom  it  is  granted, 
the  discrimination  Is  not  undue.  Wholesale  Fruit  &  Produce  Asao.  r. 
A.  T.  &  S.  F.  Ry.  Co.  596. 

Carrier  can  not  Justify  unjust  discrimination  between  localities  in  refusing 
to  stop  its  passenger  trains  at  a  particular  place  on  certain  days  by  a  con- 
tract not  to  do  so.    Loch  l^yan  Construction  Co.  r.  B.  &  O.  R.  R.  Co.  396. 

Rates  on  blg-veln  coal  going  over  the  piers  to  destinations  outside  the  two 
cafies  are  unreasonable  and  discriminatory  and  ought  not  to  exceed  the 
rates  in  effect  at  the  same  time  on  small-vein  coal  from  the  Pennsylvania 
and  West  Virginia  fields  when  water  tH)me  to  the  same  destinations.  Ameri- 
can Coal  Co.  t\  B.  &  O.  R.  R.  Co.  149  (154). 

The  lease  at  a  nominal  rental  of  an  elevator  erected  by  the  defendants  on 
their  right  of  way  at  Argenta.  Ark.,  operates  as  an  unlawful  preference  Ip 
favor  of  the  lessee  and  as  an  unjust  discrimination  against  dealers  and  ship- 
I)ers  of  grain  at  Little  Rock.  Brook>Ranch  Mill  k  Elevator  Co.  r.  M.  P. 
Ry.  CJo.  158. 
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DISCRIMINATION— Continued. 

It  must  be  left  entirely  with  carrier  to  determine  time,  place,  and  amount  of 
an  excursion  rate,  but  it  Is  conceivable  that  by  granting  of  reduced  trans- 
portation under  tbe  guise  of  excursion  rates  most  serious  and  unjustifiable 
discrimination  might  be  worked.  Weber  Club  &  Intermountain  Fair  Asso. 
V.  O.  S.  L.  R.  R.  Co.  212  (216). 

Carrier  serving  one  point  may  be  guilty  of  discrimination  against  another 
point  not  on  its  own  line,  where  the  separate  carriers  unite  in  joint  through 
rates  with  common  connecting  lines  to  destination.  IndUma-Steel  d  Wire 
case,  16  L  C,  C.  155,  followed.  Railroad  Conmiisslon  of  Toinessee  r.  A.  A. 
R.  R,  Co.  421. 

Complaint  of  undue  discrimination  In  coal  rates  to  Point  Pleasant  N.  J.,  as 
compared  with  rates  on  coal  to  other  stations  on  the  coast  of  New  Jersey, 
not  sustained  by  the  evidence,  short-line  competition  to  tbe  other  points 
justifying  the  difference  Ocean  Coimty  Coal  Co.  v.  C  B.  R-  Co.  of  N.  J. 
383. 

Interveners  insisted  tliat  to  make  order  prayed  for  would  make  a  discriml- 
nation  against  them.  The  matter  of  adjusting  rates  relatively  to  meet 
conditions  that  will  arise  after  the  reduction  herein  ordered  Is  made  rests 
primarily  with  the  defendants.  Baer  Bros.  Mercantile  Co.  r.  M.  P.  Ry.  Ca 
225  (229). 

ProiK>rtional  rates  limited  to  through  movements  from  defined  territory  or 
groups  seem  proper.  But  a  proportional  rate,  use  of  which  Is  limited  to 
sliipments  over  a  particular  line,  discriminates  against  shippers  over 
other  line.     Bascom  Co.  r.  A.  T.  &  S.  F.  Ry.  Co.  354  (357). 

A  discrimination  involved  in  the  canying  of  personal  baggage  for  a 
ger  without  extra  charge  Is  not  undue  as  against  a  pass^iger  without 
gaga     Herbeck-Demer  Co.  r.  B.  &  O.  R.  R.  Co.  88. 

Application  of  proi>ortionaI  rates  on  grain  from  Omaha  and  Council  Blufit^ 
through  Ohio  River  crossings  and  not  through  Henderson,  Ky.,  destined  to 
southeastern  iK)int8,  a  discrimination.  Henderson  Elevator  Co.  r.  I.  C  R.  R. 
Co.  573. 

In  cases  of  damages  for  decay  and  other  loss  resulting  from  dlscriminatioii 
in  delaying  fruits  Commission  may  ascertain  whether  the  discrimtnatloo 
alleged  actually  occurred.    Joynes  r.  P.  R.  R.  Co.  381. 

The  failure  of  defendant  carrier  to  stop  its  pass^iger  trains  on  Sunday  at 
Mountain  Lake  Park,  Md.,  a  station  on  its  line.  Is  not  found  to  be  unreason- 
able discrimination  in  view  of  all  the  facts,  circumstances,  and  conditloiis 
api>earlng.    Loch  Lynn  Construction  Co.  r.  B.  &  O.  R.  R.  Co.  396. 

DiiMrrimination  allej^ed  between  two  localities.  Market  competition  at  fa- 
vored point  and  failure  of  comi)etitive  relationship  between  the  two  points 
in  respect  of  the  commo<lIty  involved,  justifies  different  rates.  Sootbem 
Bitulithic  Co.  v,  I.  C.  R,  R.  Co.  300. 

Any  allowance  to  or  divisitm  with  a  tap  line  which  Is  an  adjunct  or  plant 
facility  is  a  preference  and  discrimination  and  an  unlawful  departure  from 
the  published  rate.     Star  Grain  &  Lumber  Co.  r.  A.  T.  &  S.  F.  Ry.  Co.  838. 

It  is  one  pun^os^  of  the  act  to  presene  competitive  conditions  between  com- 
mon carriers  subje<*t  to  Its  jurisdiction,  but  it  is  another  purpose  to  pre- 
vent undue  discrimination.  Railroad  Commission  of  Tennessee  r.  A.  A. 
R,  R.  Co.  418  (421). 

Provisions  of  section  22  of  the  act  do  not  entirely  exempt  issuance  of  excnr- 
sion  tickets  from  the  o)»eration  of  the  undue-discrimination  provision  of 
the  act.    Weber  Club  &  IntermounUin  Fair  Asso.  r.  O.  S.  L.  R.  R-  Oa  212. 
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DISCRIMINATION— Continued. 

Duty  of  Commission  to  establish  Just  and  reasonable  rates  available  for  all 

sbipi)ers  alike  without  discrimination  in  favor  of  any  shipper  by  reason 

of  an  agreement  with  carrier.    Hood  &  Sons  r.  Del.  &  Hud.  Co.  15. 
Whether  or  not  the  grouping  of  points  of  origin  or  points  of  destination  con- 
stitutes undue  or  unjust  discrimination  must  be  determined  from  the  facts 

in  each  case.     Muskogee  Traffic  Bureau  r.  A.  T.  &  S.  F.  Ry.  Co.  169  (173). 
Reconslgnment  Is  a  privilege — not  a  right  to  be  demanded  by  shipi)ers — and 

can  only  be  required  where  necessary   to  correct  unjust  discrimination. 

Cedar  Hill  Coal  &  Coke  Co.  r.  C.  &  S.  Ry.  Co.  479  (487). 
Rates  through   Memphis  on   lumber  from   competitive  producing  i)oints  In 

Mississippi   to   comi)etltlve  northeastern   consuming   i)oints   found    unduly 

discriminatory  against  C!alro,  111.    Sondhelmer  Co.  v,  I.  C.  R.  R.  Co.  (50. 
To  accept  shipment  without  prepayment  is  no  more  than  to  extend  credit  to 

consignor,  and  this  within  reasonable  and  nondiscriminatory  limits  It  may 

do.    Boise  Commercial  Club  r.  Adams  ICxpress  Co.  115  (121). 
Cancellation  of  certain  Joint  rates,  resulting  In  advance,  in  order  to  remove 

a    discrimination    In    favor   of   complainant,    not    disturbed.     Minnea{)oli8 

Threshing  Machine  Co.  v,  C.  St.  P.  M.  &  O.  Ry.  Co.  189. 
Section  2  precludes  the  allowance  of  commutation  rates  to  school  children 

unless  the  same  rates  are  open  to  all  children  within  the  age  limit.    In  re 

Commutation  Tickets  to  School  Children,  144. 
It  Is  carrler*8  right  to  demand  prepayment  on  all  shipments  and  it  may  not 

distinguish  between  {>erson8  who  pay  in  advance  and  those  who  do  not. 

Boise  Commercial  Club  r.  Adams  Express  Co.  115  (121). 
Commission  without  i)ower  to  make  awards  of  damages  for  decay  of  fruit  on 

account  of  delay  arising  from  a  discrimination   In  furnishing  unloading 

facllltlea     Joynes  r.  P.  R.  R,  Co.  361. 
Charge  of  undue  discrimination  may  not  he  predicated  on  lower  rates  on 

different    commodities    where    commodities    are    not  competitive.      Acme 

Cement  Plaster  Co.  r.  L.  S.  &  M.  S.  Ry.  Co.  30  (36). 
Mllea^ire,  commutation,  or  excursion  tickets,  when  published  for  sale,  must  be 

open  imimrtlally  to  all.     Weber  Club  &  Intermountaln  Fair  Asso.  v.  O.  S. 

I^  R,  R.  Co.  212  (216). 
Any  discrimination  which  exists  must  not  exceetl  that  which  is  warranted 

by   the  differences   In  circumstances  and  conditions.     Sondhelmer   Co.   i\ 

111.  Out.  R.  R.  Co.  (W  (64), 
Whether  or  not  discrimination  Is  undue  Is  a  fact  to  be  found,  not  a  matter  of 

law.     Merchants  Cotton  Press  &  Storage  Co.  v.  I.  C.  R.  R.  Co.  98  (105). 
Dissimilarity  of  circumstances  and  i»onditions  may  Justify  a  discrimination 

which  is  not  undue.     Sondhelmer  Co.  r.  I.  C.  R.  R.  Co.  60  (64). 
Act  does  not  prohibit  all  discrimination,  but  only  that  which  Is  undue.    Her- 

l>eck-Demer  Co.  r.  B.  &  O.  R.  R,  Co.  88;  Loch  Lynn  Construction  Co.  v. 

B.  &  O.  R.  R.  (V>.  396. 
DISCRIMINATION— Classified  List. 
Abticlks. 

Acme  (Vment  Plaster  Co.  r.  I^  S.  &  M.  S.  Ry.  Co.  30. 

BawHim  Co.  v.  A.  T.  &  S.  F.  Ry.  Co.  354. 

Manahan  r.  N.  P.  Ry.  Co.  95 

Wholesale  Fruit  &  Produce  Asso.  r.  A.  T.  A  S.  F.  Ry.  Co.  596. 
Facilities. 

Joynes  v.  P.  B,  R.  Co.  361. 
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I^KALITIEIS. 

AmerU-an  (kfal  Co.  r.  B.  &  O.  R-  R.  C5o.  1^1 

BaMCom  (U).  t?.  A.  T.  &  8.  F.  Ry.  Co.  354. 

Brook'Uauch  MilJ  k  Elevator  Co.  r.  IL  P.  Rj.  Go.  15& 

I>u  Pont  de  Nemours  Powder  Co.  r.  P.  R.  R.  Co.  544. 

Fwleral  8ugar  KeflninK  Co.  r.  B.  &  O.  R.  R.  Co.  40. 

Henderson  Elevator  Co.  t?.  I.  C.  R,  R.  Ca  573L 

MemitMn  Freljcht  Bareaa  r.  K.  C.  8.  Ry.  Co.  90. 

M<*rfhantH  (UytUm  Prc?fw  &  Storage  Co.  r.  L  C.  R.  R.  Oa 

Mrmtgonritry  Frelglit  Bureau  r.  L.  &  X.  R.  R.  Co.  52L 

Munk(9f;t*i'  Traffic  Bureau  r.  A.  T.  &  8.  F.  Ry.  Co.  10©. 

CX'oan  County  Coal  Co.  r.  C.  R-  R.  Co.  of  N.  J.  383. 

Olynipla  Brewing  Co.  v,  X.  P.  Ry.  Co.  17& 

Itiillroad  CommiHBlon  of  Tennessee  r.  A.  A.  R.  R.  Co.  41& 

Kagliiaw  Board  of  Trade  r.  G.  T.  Ry.  Co.  128. 

8f>ndbeln]er  Co.  v.  I.  C.  R.  R.  Co.  60. 

8outheni  BItulIthIc  (U).  r,  I.  C.  R.  R.  Co.  300. 

Welwr  Club  &  Intermountain  Fair  Asso.  r.  O.  8.  I-.  R.  R.  Co.  212. 

WlioUfwle  Fruit  &  Produce  Aiwo.  r.  A.  T.  &  8.  F.  Ry.  Oo.  506L 
Pkbmonh, 

Ilerhwk-Iiemer  c:o.  r.  B.  &  O.  R.  R.  Co.  88. 

In  re  Commutation  Tickets  to  School  Children,  144. 

Montague  &  Co.  v,  A.  T.  &  8.  F.  Ry.  Co.  72. 
DIRTANCi:. 

I^fngth  of  haul  iind  other  transtiortatlon  factors  have  a  more  or  less  deAnitr 

relation  to  the  rate  that  carrier  may  reasonably  demand  fori  transportatina 

fWTvIce.     McniiihlH  Cotton  Oil  Co.  r.  I.  C.  R,  R.  Co.  313  (318). 
Kate  on  hemp  in  carloads  from  Pacific  Coast  terminals  to  Bismarck,  X. 

not  found  to  be  dlwrlmlnatory  as  compared  with  slightly  hi^ier  rate 

same  iKiInts  to  C*hIcago.     Ilellstrom  r.  X.  P.  Ry.  Co.  580. 
lilstiinco  Is  an  ImiKjrtant,  but  not  necessarily  a  controlling  factor  In   rate 

questions.     Whether  or  not  It  Is  conclusive  depends  upon  tbe  facts  in  the 

c«m».     Muskog<*e  Traffic  Bureau  r.  A.  T.  k  8.  F.  Ry.  Co.  109  (172). 
In  nil  group  KyHtenis  there  Is  an  Inequality  of  rates  when  distance  akme  i# 

conHhlennl,  as  b<*tween  jmlnts  on  one  side  of  a  group  and  those  on  the 

other  side.      Haglnaw  Board  of  Trade  r.  Grand  Trunk  Ry.  Co.  128  tl36>. 
DIVIHIO.V. 
It  Im  left  to  defendants  to  arrange  between  themselves,  according  to  their 

ef«labllKlu*d  rules,  the  division  of  the  earnings  and  of  the  repamtion  here 

awarde<l.    I>aveniK>rt  Pearl  Button  Co.  r.  C.  B.  &  Q.  R,  R.  Co.  193  4194). 
Joint  through  rate  from  longer  distance  point  lower  than  from  intermediate 

jMiint.     It  would  {MThapH  be  difficult  for  defendants  to  Justify  participating 

with  the  L.  V.     In  the  higher  rate  from  which  the  L.  V.  gets  no  dlvistcko. 

T'nIeHH  tnniHunI  eondltions  warrant  this  adjustment  It  should  be  corrected 

at  once.     Males  Co.  v,  U  &  11.  R.  Ry  Co.  2S0  (282). 
A  through  rate  regularly  p(ib1ish<Hl  l)etween  two  points  and  available  under 

the  tariff  over  wveral  dlflTerent  routes  Is  not  nullified  as  to  one  such  roate 

t)y    failure   of   part ici[»a ting   carriers  to   agree   upon   divisions   over   that 

route.     Germain  Co.  r.  X.  O.  &  X.  E.  R.  R.  Co.  22. 
If  defendants  are  unable  to  agree  upon  the  manner  of  constructing  the  rates 

herein  onlered  or  ui»on  the  divisions  of  such  rates.  Commission  will  enter 

such   supplementary  order  as  may  be  necessary.      Farmers'  CooperatlTe 

&  Educational  Union  r.  O.  X.  Ry.  Co.  400  (412). 
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DIVISION— Continued. 

Are  matters  of  private  agrreement,  and  for  that  reason,  generally  speaking,  are 
of  no  special  concern  to  shippers,  nor  are  they  essential  to  legalize  a  pub- 
lished through  rate.     Germain  CJo.  r.  N.  O.  &  N.  E.  R.  R.  Co.  22  (24). 

Divisions  of  through  rates  which  carrier  accepts  as  its  proiK>rtion  not  measure 
of  reasonableness  of  its  separately  established  rates.  Manahan  i\  N.  P. 
Ry.  Co.  05  (97). 

Through  routes  and  Joint  rates  prescribed,  but  fixing  of  divisions  left  to 
carriers.     Cedar  Hill  Coal  &  Coke  Co.  r.  C.  &  S.  Ry.  Co.  479  (4><5). 

Commission  will  determine  amount  in  case  of  failure  of  defendants  to  agree 
among  themselves.     Germain  Co.  t\  N.  O.  &  N.  E.  R.  R.  Co.  22  (25). 

Can  not  be  taken  as  measure  of  reasonableness  of  carrier's  separately  estab- 
lished rates.     Acme  Cement  Plaster  Co.  i\  L.  S.  &  M.  8.  Ry.  Co.  30. 
DOUBLE-DECK  CARS. 

When  carrier  unable  to  furnish,  two  single-deck  cars  should  be  used,  when 
reasonable  notice  has  been  given  of  desire  to  use  double-deck  car.  Com 
Belt  Meat  Producers*  Asso.  r.  C.  B.  &  Q.  R.  R.  Co.  533. 

Ordered,  but  single-deck  cars  furnished.     Carstens  Packing  Co.  v.  So.  Paa 
Co.  6. 
DRAYAGB. 

Commission  no  right  to  authorize  carrier  to  pay  consignee  cost  of  drayage 
on  shipments  accepted  at  points  other  than  regular  delivery  points,  because 
of  cH)ngestion.    Crosby  &  Meyers  r.  Goodrich  Transit  Co.  175  (177). 

Free  delivery  of  cotton  In  Memphis  offset  by  allowance  in  South  Memphis. 
Merohauts  Cotton  Press  &  Storage  Co.  v.  I.  C.  R.  R.  Co.  98  (103). 
DRUMMERS'   SAMPLES. 

Whether  samples  of  a  drummer  ought  properly  be  carried  as  baggage  not 
decldetl.    Herbeck-Demer  CV).  r.  B.  &  O.  R.  R,  Co.  88  (89). 
EARNLNGS. 

Evidence  that  rates  on  agricultural  implements  might  be  reduced  without 
imtmlring  carrier's  revenues,  standing  alone,  has  little  value  and  forms 
no  basis  ui)on  which  to  determine  that  rates  in  controversy  are  unreason- 
able. Minneapolis  Threshing  Machine  Co»  v,  C.  St.  P.  M.  ft  O.  Ry.  Co. 
189  (192). 
ELECTRIC  LINES.  See  Street  Railboad. 
ELEVATDR  ALIX>WANCE. 

To  Bunch  Comimny  for  milling  their  own  grain  an  unlawful  preference. 
Brook-Rauch  Mill  ft  Elevator  Co.  r.  M.  P.  Ry.  Co.  158. 
EQUAL  TREATMENT. 

Carrier  must  accord  to  points  on  its  own  line  which  are  entitled  to  similar 
treatment  equal  facilities  of  shipment  and  relatively  equal  rates.     Sond- 
hetmer  Co.  f.  I.  C.  R.  R.  Co.  (50  (64). 
EQUALIZ1N(}  RATES. 

Rail  carriers  from  Grand  Rapids  ought  not  to  be  required  to  make  rates  to 
meet  water  competition  or  to  equalize  for  complainant  advantages  of  a 
business  rival  which  moves  Its  products  to  Chicago  by  Its  own  water  line. 
Acme  Cement  Plaster  Co.  r.  U  S.  ft  M.  S.  Ry.  Co.  30. 

Geographical  disadvantages  can  not  well  be  overcome  by  any  proper  adjust- 
ment of  tran8ix>rtatlon  charges.  Acme  Cement  Plaster  Co.  r.  !>.  S.  &  M.  S. 
Ry.  Co.  30  (33). 

Improper  for  Commission  to  equalise  disadvantages  of  location  and  other 
conditions.    Saginaw  Board  of  Trade  v.  Grand  Trunk  By.  Co.  128  (137). 
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EQUITY  JURISDICTION. 
The  Commission  is  not  vested  with  powers  of  a  court  of  equity  to  relieve 
from   hardships   resulting   from    Improvident   arrangements   between    tbe 
parties.    Werner  Saw  Mill  Co.  v.  I.  C.  R.  R.  Co.  388. 
ERROR  IN  TARIFF. 
Erroneous  insertion  of  "  per  net  ton  "  changed  to  "  gross  ton  of  2J240  poundsL** 
American  Trust  &  Savings  Bank  v.  C.  M.  &  St.  P.  Ry.  Co.  11. 
EXCURSION  RATES, 

If  carrier  publishes  excursion  rates,  they  must  be  open  Impartially  to  all  wbo 
avail  themselves  of  the  conditions  of  the  ticket.     Weber  Club  k  Inter- 
mountain  Fair  Asso.  f.  O.  S.  L.  R.  R.  Co.  212  (216). 
EXPRESS  RATES. 
A  system  must  be  developed  by  which  express  rates  shall  conform  to  stand- 
ards to  which  railroads  have  In  a  great  measure  conformed  and  which  the 
law  enjoins.    Boise  Commercial  Club  r.  Adams  Express  Co.  115  (122). 
New  York  to  Boise,  Idaho,  violate  the  general  principle  that  through  rate 
shall  not  exceed  lowest  combination  of  locals  between  same  points.    Bolae 
Commercial  Club  v.  Adams  Elxpress  Co.  115. 
EVIDENCE. 
Under  a  stipulation  entered  into  by  and  between  the  parties,  the  testlmonx 
taken  in  another  case  was  read  In  evidence  and  the  case  was  submitted 
without  any  additional  testimony  whatever.    Bartles  Oil  Co.  v.  C  M.  &  St. 
P.  Ry.  Co.  146  (147). 
FACILITIES. 
Discrimination  alleged  In  furnishing  facilities  for  unloading  of  fruits,  remilt- 
Ing  In  decay  and  other  loss  on  account  of  delay.    Held,  while  Commission 
may  ascertain  if  there  was  In  fact  a  discrimination.  It  may  not  award 
damages  for  such  losses.    Joynes  v.  P.  R.  R.  Co.  361. 
Carrier  must  accord  to  points  on  its  own  line  which  are  entitled  to  similar 
treatment  equal  facilities  of  shipment     Sondhelmer  Co.  i?.  I.  C  B.  B. 
Co.  60  (64). 
FALSE  BILLING. 
Competition  between  tbe  different  grades  of  brick  Is  of  such  a  character  that 
no  scheme  of  classification  is  possible  which  will  not  permit.  If  It  does  not 
encourage,  the  misbilling  of  the  product  in  order  to  secure  lower  rates. 
Metropolitan  Paving  Brick  Co.  r.  A.  A.  R.  R.  Ck).  197  (204). 
Coal  falsely  billed,  in  which  carrier's  agents  Joined.    Held,  That  as  neither 
party  comes  before  CJommisslon  with  clean  hands  no  relief  order  will  be 
entered.     Sligo  Iron  Store  Co.  t\  A.  T.  &  S.  F.  Ry.  Co.  139. 
FEEDING  CHARGES. 
Caused  on  account  of  extra  time  and  delay  consumed  on  Account  of  washont 
on  billed  route,  necessitating  diversion,  not  found  unreasonable.    Carstens 
Packing  Co.  r.  O.  R.  R.  &  N.  O.  125. 
FEEDING-I N-TRANSIT. 

Since  filing  of  i)etition  certain  changes  have  been  made  by  defendants  in  their 
feeding-ln-translt  tariffs,  which  now  remove  all  objection  of  complainant 
upon  this  point.    Corn  Belt  Meat  Producers*  Asso.  r.  C.  B.  &  Q.  R.  R.  Co. 
533. 
FIRE. 

Shipment  at  concentration  point  destroyed  by  fire.    Claim  fbr  refund  of  local 
charges  denied.    Anderson.  Clayton  &  Co.  v.  St  I*.  &  S.  F.  R.  B.  Co.  12. 
FIRE  BRICK.    See  CoimoDiTifS. 
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FLOATAGE. 
Terminals  within  lighterage  limits  of  New  York  Harbor  are  railroad  termi- 
nals, none  the  less  so  because  they  are  reached  by  ferries  instead  of  bridges. 
To  and  from  these  places  the  defendants  are  common  carriers  **  wholly  by 
railroad"  within  meaning  of  section  1.    Federal  Sugar  Refining  Co.  v, 
B.  &  O.  R.  R.  Co.  40  (46). 
FOREIGN  COMMERCE. 
Rate  on  cement  from  Galveston,  Tex.,  to  Magdalena,  Mex.,  made  by  combina- 
tion on  Guaymas  or  Nogales.    Heldj  in  absence  of  specific  through  rate, 
combination  on  Nogales  was  lawful  rate,  and  that  rate  from  Galveston 
to  Nogales  is  reasonable  and  should  t>e  maintained  for  two  years.    Awbrey 
&  Semple  t?.  G.  H.  &  S.  A.  Ry.  Co.  267. 
Minimum  weights  on  tobacco  from  Kentucky  and  Tennessee  into  Mexico 
found  excessive.    Black  Horse  Tobacco  Co.  v,  I.  C.  C.  R.  R.  Co.  588. 
FOREIGN  LINES. 
No  ceason  why  Commission  can  not  take  notice  of  lawful  rate  established  by 
another  sovereign,  applicable  to  shipments  in  its  own  domain.    Awbrey  & 
Semple  r.  G.  H.  &  S.  A.  Ry.  Co.  267  (271). 
FREE  TIME. 
Alleged  discrimination  in  permitting  only  ten  days  free  time  on  forest  prod- 
ucts to  New  Orleans  "for  export,"  while  unlimited  free  time  allowed  on 
through  export  shipments.     Held,  not  unjustly  discriminatory  or  unrea* 
sonable.    New  Orleans  Board  of  Trade  r.  I.  C.  R.  R.  Co.  496. 
Allowance  in  New  York  not  found  unreasonable.    Tumbull  Co.  v,  E2rle  R.  B. 
Co.  123. 
FREE  TRANSPORTATION.     See  GovntNMENT  Rates. 
GOVERNMENT  CONTRACTORS. 
No  reason  why  lower  rates  should  be  made  for  contractors  of  brick  paving 
than  should  be  made  in  favor  of  any  other  party  who  may  have  contracts 
for  other  work  for  public  authorities.    Metropolitan  Pavhig  Brick  Co.  v. 
A.  A.  R.  R.  Co.  197  (204). 
OOVERNMEN'T  RATES. 
Commission  has  no  power  under  the  law  to  require  reduced  rates  for  United 
States,  state,  or  municipal  governments.    Metropolitan  Paving  Brick  Co.  v, 

A.  A.  R.  R.  Co.  197  (204). 
GRADES. 

Grades  and  other  transportation  factors  have  a  more  or  less  definite  rela- 
tion to  the  rate  that  a  carrier  may  reasonably  demand  for  a  transportation 
service.    Memphis  Cotton  Oil  Co.  r.  I.  C.  R.  R.  Co.  S13  (818). 
ORADFATE  SCALE. 
Express  rates.  New  York  to  Boise,  Idaho,  single  and  double.     Boise  Oom* 
mercial  Club  t?.  Adams  Express  Co.  115  (117). 
GROSS  TON. 
Tariff  amended  to  provide  for  assessment  of  charges  on  "  gross  ton  **  weight 
of  2.240  pounds.    American  Trust  &  Savings  Bank  v.  C.  BiL  ft  St  P.  Ry. 
Co.  11. 
OROI'P  RATES. 
Group  rates,  particularly  on  such  a  commodity  as  coal,  are  advantageous  to 
the  public,  the  carriers,  and  the  mine  owners  alike.    American  Coal  Co.  v. 

B.  &  O,  B.  R«  Co.  148  (155). 
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GROUP  RATES—ContlnDed. 

While  Commission  has  frequently  held  that  through  ratee  between  certain 
points  should  not  exceed  the  combination  of  local  rates  between  the  same 
points,  this  is  not  a  universal  rule,  especially  in  the  case  of  common  rates 
from  points  in  each  of  the  contiguous  group  territories.  While  Bros.  r. 
A.  T.  &  S.  F.  Ry.  Co.  288  (289). 

Montchanin,  Del.,  while  in  "Philadelphia  Basis  territory,"  not  accorded 
those  rates,  the  Pennsylvania  R.  R.  refusing  to  establish  Joint  rates  with 
the  Reading,  on  which  Montchanin  is  located.  Held,  such  adjustment 
operates  as  a  discrimination  against  Montchanin.  Du  Pont  de  Nemours 
Powder  Co.  v.  P.  R.  R.  Co.  544. 

Fact  that  no  group  rates  in  this  country  have  been  subjected  to  less  criti- 
cism than  the  rates  to  and  from  percentage-basis  territory  and  the  Atlantic 
coast  is  some  evidence  of  the  care  with  which  the  system  has  been  de- 
veloped..   Saginaw  Board  of  Trade  v.  Grand  Trunk  Ry.  Co.  128  (132). 

When  it  was  found  that  the  85-cent  rate  was  unreasonable  from  Mississippi 
River  points,  it  was  also  unreasonable  from  all  points  in  the  territory 
which  took  the  same  rate  on  traffic  transported  under  similar  circum- 
stances and  conditions.    Kindelon  v,  S.  P.  Co.  251  (254). 

Percentages  of  Chicago  rates  from  Atlantic  seaboard  to  S&ginaw,  Flint,  and 
other  points  in  Saginaw  Valley  not  found  too  high  when  compared  with 
percentages  that  fix  rates  to  other  groups  in  adjacent  territory.  Saginaw 
Board  of  Trade  v.  Grand  Trunk  Ry.  O).  128. 

The  rates  complained  of  are  blanketed  over  a  considerable  territory  of 
origin,  and  again  over  a  considerable  territory  of  distribution.  Held,  That 
disruption  of  such  grouping  would  be  unwarranted.  Lautz  Bros.  &  Co.  r. 
L.  V.  R.  R.  Co.  107. 

Whether  or  not  the  grouping  of  points  of  origin  or  points  of  destination  con- 
stitutes undue  or  unjust  discrimination  must  be  determined  fnmi  the  facts 
in  each  case.    Muskogee  Traffic  Bureau  r.  A.  T.  &  S.  F.  Ry.  Co.  169  (173). 

In  all  group  systems  there  is  an  inequality  of  rates  when  distance  ulone  is 
considered,  as  between  points  on  one  side  of  a  group  and  points  on  ttie  other 
Bide.    Saginaw  Board  of  Trade  v.  Grand  Trunk  Ry.  C!o.  128  (136). 

Without  making  any  specific  changes  in  rates,  certain  territorial  regroupings 
are  prescribed  in  cattle  rates  from  Iowa  points  to  Chicago.     Cora  Btit 
Meat  Producers*  Asso.  r.  C.  B.  &  Q.  R.  R.  Co.  533. 
HEARING. 

Upon  application  of  complainant,  an  examiner  will  be  delegated  to  take  testi- 
mony upon  the  various  reparation  claims  involved  in  these  cases,  and  npoo 
tliat  record  the  parties  will  be  further  heard  and  proper  orders  made. 
Mountain  Ice  Co.  r.  D.  L.  &  W.  R.  R.  Co.  447. 

Carriers  notified  of  hearing  and  failing  to  appear  have  had  their  day  to 
court  and  can  not  now  be  heard  to  say  that  no  order  can  be  made  against 
them  to  sliare  in  the  reparation  awarded.    Kindelon  r.  8.  P.  Co.  251  (255). 
ICING  CHARGE. 

No  provision  in  tariff  for  assessment  of  icing  charge.  Sliipper  paid  sum  de- 
manded. Ck)mmission  tias  Jurisdiction  to  inquire  what  was  a  reasonable 
charge  and  to  order  repayment  of  wtiatever  carrier  has  collected  over  and 
above  such  reasonable  cliarge.  Mempliis  Freight  Bureau  v.  K.  C  8.  Bj. 
Co.  90. 
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IMPORT  RATE, 
While  foolish  for  carrier  to  do  so,  maintenance  of  lower  import  rate  than 
domestic  rate  not  unlawfuL    Florida  Fruit  &  Vegetable  Asso.  v.  A«  C.  L. 
R.  R.  Co.  552  (566). 
Carriers  should  not  nullity  Tariff  Acta    Florida  Fruit  &  Vegetable  Asso.  v. 
A.  C.  L.  R.  R.  Co.  552  (561). 
INCIDENTAL  SERVICE. 

Service  of  providing  a  place  where  consignments  can  l>e  handled  and  in 
assorting  into  lots  packages  marked  with  names  of  several  dealers  to  whom 
they  are  consigned  is  a  thing  of  value  for  which  shipper  may  be  required 
to  pay.    Davies  v.  I.  C.  R.  R.  Co.  186  (188). 
INDUSTRIAL  RATES. 
While  at  the  common  law  a  common  carrier  may  not  have  been  compelled  to 
accord  traffic  coming  off  the  rails  of  other  carriers  and  not  originating  on 
its  own  lines  the  necessary  facilities  for  through  movement,  under  the  act 
to  regulate  commerce,  this  is  no  longer  the  law  with  regard  to  interstate 
carriers.    Cedar  Hill  Coal  &  Coke  Ck).  t?.  C.  &  S.  Ry.  Co.  479  (480). 
A.4r.  &  S.  F.  system  refused  to  establish  through  routes  from  Walsenburg 
coal  district  in  CJolorado  to  certain  Texas  and  New  Mexico  points,  because 
it  has  located  on  its  own  lines  mines  supplying  this  territory.    Held,  No 
excuse  for  refusal  to  establish  through  routea    Cedar  Uill  Coal  &  Coke 
Co.  V,  C.  &  S.  Ry.  Co.  479. 
INDUSTRIAL  SWITCHING. 
No  allowance  may  be  made  for,  the  service  performed  being  a  plant  facility, 
the  expense  of  which  should  be  borne  entirely  by  the  complainant  and 
which  no  railroad  under  the  guise  of  the  absorption  of  a  switching  charge 
may  lawfully  sustain.    C^rane  Iron  Works  r.  C.  R,  R,  Co.  of  N.  J.  514. 
INFORMAL  ADJUSTMENT. 
It  is  difficult  to  understand  why  carrier  should  decline  to  make  application 
for  informal  adjustment,  and  compel  complainant  to  file  formal  complaint, 
and  then,  by  answer  and  stipulation,  admit  the  allegations  and  agree  to 
submission  of  the  case  of  the  pleadings.    Davenport  Pearl  Button  Co.  v. 
C.  B.  &  Q.  R.  R.  Co.  198  (194). 
INITIAL  LINE. 
Where  initial  line  publishes  Joint  rate  not  concurred  in  by  connecting  lines, 
and  ship[)er  is  compelled  to  pay  a  greater  charge  than  that  named  in  the 
tariff,  he  may  recover  from  initial  line  the  difference  certainly  If  the  rate 
posted  is  found  reasonable.    Black  Horse  Tobacco  Co.  r.  I.  C.  R.  R.  Co.  588. 
INJT'NCrriON. 

Plaintiff  restrahied  filing  of  proposed  rates  by  injunction ;  In  order  to  bring 
complaint  to  Ommission,  injunction  modified  to  permit  filing  of  tariffs  in 
regular  manner,  but  enforcement  postponed  pending  litigation  before  Com- 
mission.   Riser  Co.  t?.  C.  of  G.  Ry.  Co.  430  (431). 
Court  dismissed  bill  to  enjoin  proposed  rates  on  ground  that  reasonablenen 
of  rates  was  matter  within  Commi8sion*8  exclusive  Jurisdiction.    Memphis 
Cotton  OU  Co.  r.  I.  C.  R.  R,  Co.  813  (814). 
INSTRl'CrriONS. 
In  absence  of  specific  through  routing  by  shipper,  it  is  duty  of  carrier  to  route 
shipments  by  cheapest  reasonable  route  over  which  lawfully  established 
rates  are  in  force.    Foster  Lumber  Co.  v.  A.  T.  ft  S.  F.  Ry.  Co.  292  (294). 
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INSTEUCTI0N8— Continued. 

Where  a  shipper  gives  instructions  to  forward  his  goods  by  a  pardcolar 
route  carrier  is  relieved  of  duty  of  ascertaining  whether  the  goods  could 
be  forwarded  by  another  route  at  a  lower  rate.  Foster  Lumt)er  Co,  v, 
A.  T.  &  S.  F.  Ry.  Co.  292  (294.) 

Carriers  may  not  disregard  instructions  of  shippers  as  to  Intermediate  root- 
ing, except  when  tariff  of  Initial  line  reserves  the  right  to  dictate  interme- 
diate routing.    Foster  Lumber  Co.  t?.  A.  T.  &  S.  F.  Ry.  Co.  292  (294). 

Shipper  directed  routing,  resulting  In  higher  charge;  no  evidence  of  unrea- 
sonableness of  rate  charged.  Complaint  dismissed.  South  Canon  Coal  Co. 
V.  C.  &  S.  Ry.  Ck).  286. 

Defendants  received  shipment  without  routing  Instructions  and  ought  to  have 
forwarded  it  over  cheapest  route.    Germain  Co.  v.  N.  O.  &  N.  £.  R.  R.  Co. 
22  (25). 
INTERCHANGE  OF  CARS. 

Reparation  awarded  to  cover  transfer  and  demurrage  charges  accruing  be- 
cause of  refusal  of  delivering  line  to  receive  car  from  Its  connection.    Ger- 
main O.  V.  N.  O.  &  N.  E.  R.  R.  O.  22. 
INTERMEDIATE  ROUTING. 

Carriers  may  not  disregard  instructions  of  shippers  as  to  intermediate  rout- 
ing, except  when  tariff  of  initial  line  reserves  the  right  to  dictate  Inter- 
mediate routing.    Foster  Lumber  Co.  v,  A.  T.  &  S.  F.  Ry.  Co.  292  (294). 
INTERNAL  SWITCHING.    See  Industrial  Switching. 

Allowance  made  at  South  Memphis  for  handling  cotton  from  Interchange 
tracks  to  compresses  and  warehouses,  in  order  to  place  South  Memphis 
dealers  on  a  parity  with  Memphis  dealers  where  there  is  a  free-store-door 
delivery,  not  objectionable.  Merchants  Cotton  Press  ft  Storage  Co.  r.  I.  C 
R.  R.  Co.  98*  (103). 
INTERSTATE  COMMERCE. 

Shipments  accepted  for  transportation  from  St  Louis  to  Leadvllle,  Colo.,  niA 
delivered  by  M.  P.  to  D.  &  R.  G.  at  Pueblo,  neither  shipper  or  consignee  In- 
tervening at  Pueblo  or  elsewhere.  These  facts  constitute  an  arrangement 
for  through  and  continuous  carriage  which  clearly  brings  the  tramsportatioo 
within  the  scope  of  the  act  to  regulate  commerce.  Baer  Bros.  Mercantile 
Co.  r.  M.  P.  Ry.  Co.  22.')  (226). 

Where  coumiodity  Is  purchased  in  and  shipped  from  one  state  to  a  point  In 
another  state  the  transaction  is  Indelibly  Impressed  with  the  character  of 
interstate  commerce  and  the  various  mutations  through  which  the  article 
passes  and  the  handlings  which  it  undergoes  while  In  transit  are  mer^ 
incidental  to  the  movement.    Hood  &  Sons  r.  Del.  &  Hud.  Co.  15. 

Every  carrier  that  iwrticipates  in  the  carriage  of  any  commodity  or  that  per- 
forms any  part  of  the  trans|>ortation  in  a  continuous  passage  from  a  point 
of  origin  in  one  state  to  a  destination  In  another  state  is  engaged  In  inter- 
state commerce  and  subject  to  the  Jurisdiction  of  the  act  Hood  &  Sons  r. 
Del.  &  Hud.  Co.  15. 

Shipment  between  two  Interstate  points  stored  and  subsequently  reconalgiied 
to  point  in  same  state.    Held,  that  shipment  to  ultimate  destination  was  a 
state  movement.    Acme  Cement  Plaster  Co.  r.  C  ft  A.  R.  R.  Co.  220. 
INTERURBAN  LIN^S. 

If  Interurban  lines  were  to  be  exempted  from  the  requirements  of  the  act  OQ 
tbe  ground  that  they  are  street  railways  it  would  be  Impossible  to  so  ad* 
minister  the  law  as  to  correct  the  evils  and  mischief  at  which  It  was  aimed. 
West  End  Improvement  Club  r.  O.  ft  C.  B.  R.  ft  B.  Co.  238  (245). 
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INTERVENERS. 

Baer  Bro&  Mercantile  Co.  v.  M.  P.  R7.  Co.  22K. 

Bentley  &  Olmsted  Co.  i\  L.  S.  &  M.  S.  Ry.  Co.  56. 

Blankenshlp  v.  B.  S.  &  C.  R.  R.  Co.  S60. 

Greater  Des  Moines  Committee  17.  C.  R.  I.  &  P.  Ry.  Co.  54, 57. 

Com  Belt  Meat  Producers'  Asso.  v.  C.  B.  ft  Q.  R.  R.  Co.  538. 

Farmers'  Cooperative  &  Educational  Union  v,  G.  N.  Ry.  Co.  406. 

Locb  Lynn  Construction  Co.  v,  B.  &  O.  R.  R.  Co.  396. 

Memphis  Cotton  Oil  Co.  v.  I.  C.  R.  R.  Co.  313. 

Merchants'  Cotton  Press  &  Storage  Co.  r.  I.  C.  R.  R.  Co.  98. 

Ottumwa  Commercial  Asso.  r.  C.  B.  &  Q.  R.  R.  Co.  413. 

Sondheimer  Co.  t?.  III.  Cent.  R.  R.  Co.  60. 
IN-TRANSIT.    See  MnxiNG-iw-TaAWsrt,  Reshippikg  Pbivileoe,  aicd  Tbansft 

Pbivilsqes. 
JOINT  RATE. 

Through  route  and  Joint  rate  established  on  posts  and  poles  from  Beaudette, 
Minn.,  to  points  in  North  and  South  Dakota,  3  cents  over  Warroad  to  same 
points.    Partridge  Lumber  Co.  v,  G.  N.  Ry.  Co.  276  (279). 

On  complaint  asking  for  establishment  of  lower  Joint  through  rate,  Com- 
mission finds  one  factor  of  existing  combination  unreasonable,  leaving 
to  carriers  the  duty  to  make  the  rate  pre6cril>ed  in  any  such  way  as  may 
properly  effect  the  change  required.  Farmers'  Cooperative  &  Educational 
Union  V,  G.  N.  Ry.  Co.  406.   ' 

The  law  doee  not  require  the  Commission  in  all  cases  where  no  through  route 
and  Joint  rate  exists  to  establish  a  route  and  fix  a  rate  applicable  thereto, 
but  only  empowers  us  to  do  so  in  a  proper  case  for  the  purpose  of  giving 
effect  to  the  act.    Baer  Bros.  Mercantile  Co.  v.  M.  P.  Ry.  Co.  225  (228). 

Withdrawal  of  Joint  through  rates,  resulting  in  application  of  higher  locals, 
condemned,  and.  Joint  rates  having  t>een  subsequently  reestablished,  repara- 
tion awarded  on  shipments  upon  which  ctiarges  had  been  assessed  at  hl^er 
rate.    Corporation  Commission  of  Oklahoma  v,  C.  R.  I.  &  G.  Ry.  Ck).  379. 

Complaint  that  cancellation  of  Joint  tariff^  had  resulted  in  unreasonable  rates 
on  threshing  machines  and  engines  from  Hopkins,  Minn.,  to  local  points  on 
the  lines  of  defendants,  not  being  sustained  by  the  evidence,  is  dismissed. 
Minneapolis  Threshing  Machine  Co.  r.  C.  St.  P.  M.  &  O.  Ry.  Co.  189. 

Every  carrier  party  to  a  Joint  rate  is  Jointly  and  severally  responsible  for 
that  rate,  and  those  carriers  who  actually  participate  in  the  transportation 
under  a  Joint  rate  are  Jointly  and  severally  liable  in  ^mages  for  the  un- 
reasonableness of  that  rate.    Black  Horse  Tobacco  0>.  v,  I.  C.  R.  R.  O).  588. 

Throu^  routes  and  Joint/  rates  established  from  Walsenborg  coal  district  in 
Colorado  to  Texas  and  New  Mexico  points  on  the  A.  T.  &  S.  F.  system, 
no  divisions  being  prescribed.  Cedar  Hiil  Coal  &  Coke  Co.  v.  C  &  S.  Ry. 
Co.  479  (485). 

A  through  rate  regularly  published  between  two  points  and  available  under 
the  tariff  over  several  different  routes  is  not  nullified  as  to  one  such  route 
by  failure  of  participating  carriers  to  agree  upon  divisions  over  tliat  route. 
Germain  C^.  r.  N.  O.  &  N.  E.  R.  R  Co.  22. 

Initial  line  fllhig  and  posting  tariff  naming  Joint  rates  to  points  on  connect- 
ing line,  in  which  tariff  connecting  line  does  not  concur,  becomes  responsible 
to  shipper  under  its  tariff.    Black  Horse  Tobacco  Co.  r.  I.  C  R.  R.  Co.  588. 

Petition  for  establishment  denied.  Greater  Des  Moines  Committee  r.  C.  R.  I. 
&  P.  Ry.  Co.  54 ;  Bentley  &  Olmsted  Co.  r.  L.  8.  &  M.  S.  Ry.  Co.  56. 

Divisions  not  essential  to  legalisei.  G^main  Co.  i?.  N.  O.  ft  N.  E.  R.  R.  Co. 
22  (24). 
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JUDICIAL  NOTICE. 

The  rights  which  courts  have  to  take  Judicial  notice  of  certain  dassee  of 
facts  is  extended  in  the  case  of  the  Commission  to  the  oitire  range  of  Its 
experience  with  transportation  problems  and  embraces  all  the  knowledge 
that  it  has  gathered  from  any  source.    Joynes  t?.  P.  R.  R.  Co.  361  (306). 

No  reason  why  Commission  can  not  take  Judicial  notice  of  lawful  rate  estab- 
lished by  another  sovereign  applicable  to  shipments  in  its  own  domain. 
Awbrey  &  Semple  v.  G.  H.  &  S.  A.  Ry.  Co.  267  (271). 
JURISDICrriON.    See  also  Interstate  Commence;  Street  Railroads. 

Where  transportation  service  has  been  rendered  for  which  no  tariff  authority 
whatever  exists,  and  where  shipper  paid  sum  claimed  by  carrier  for  that 
service,  Ck)mmi88ion  has  Jurisdiction  to  inquire  what  was  a  reasonable 
charge  for  the  service  and  to  order  repayment  of  whatever  carrier  has  col- 
lected over  and  above  such  reasonable  charge.  Memphis  Freight  Bureau  r. 
K.  C.  S.  Ry.  O.  90. 

Language  of  the  act  being  of  doubtful  interpretation,  the  Ck>nm)ission,  which 
is  a  special  tribunal  of  limited  powers,  ought  not  to  take  Jurisdiction,  but 
should  resolve  the  doubt  in  favor  of  the  courts  where  claims  of  this  nature 
(loss  and  damage  resulting  from  discrimination  in  use  of  facilities)  ordi- 
narily belong.    Joynes  r.  P.  R.  R.  Co.  361. 

The  general  rule  that  a  tribunal,  whose  authority  is  invoked  by  a  complaint 
filed  before  it,  must  determine  whether  the  subject-matter  is  within  its 
Jurisdiction  before  it  may  consider  the  merits  of  the  controversy  does  not 
in  all  cases  necessarily  control  an  administrative  l>ody  like  this  Commis- 
sion.   Snook  t\  C.  R:  R,  CJo.  of  N.  J.  375. 

It  must  not  be  inferred  that  O>mmission  disclaims  Jurisdiction  over  lighter- 
age service.  On  the  contrary,  that  service  must  be  conducted  in  accord- 
ance with  requirem^its  and  proliibitions  of  the  act.  Federal  Sugar  Re- 
fining Co.  V.  B.  &  O.  R.  R.  Co.  40  (45). 

Where  intermediate  line  participates  in  tran^)ortation  without  concarrence. 
Commission  not  ousted  of  Jurisdiction  to  pass  upon   reasonableness  of 
through  rate  and  to  award  reparation.    Klndelon  t\  S.  P.  Co.  251  (266). 
LEASE. 

Carrier,  leasing  part  of  its  right  of  way  and  erecting  thereon  an  expensive 
elevator,  at  a  nominal  rental  operates  as  an  unlawful  preference.    Brook- 
Rauch  Mill  &  Elevator  Co.  r.  M.  P.  Ry.  Co.  158. 
LEGAL  RATEl 

Where  a  transportation  service  has  been  rendered  for  which  no  tariff  au- 
thority whatever  exists  and  where  shipper  paid  sum  claimed  by  carrier  for 
that  service.  Commission  has  Jurisdiction  to  inquire  what  was  a  reasonable 
charge  for  the  service  and  to  order  repayment  of  wliatever  carrier  has 
collected  over  and  above  such  reasonable  charge.  Memphis  Freight  Barean 
V,  K.  C.  S.  Ry.  Co.  90. 

There  being  no  Joint  rate  from  Pewee  Valley,  Ky.,  the  point  of  origin,  under 
Rule  5b,  Tariff  Circular  17-A,  the  lowest  combination  made  up  of  local 
rate  back  to  Louisville  plus  a  proportional  rate  from  Louisville  to  Pitts- 
burg, the  destination  point,  was  properly  applicable.  Crutchfleld  ft  Wool- 
folk  r.  L.  ft  N.  R.  R.  Co.  302. 

Minimum  rule^  as  construed  by  accounting  officials,  was  grossly  unjust  and 
unreasonable.  But  the  law  plainly  provides  for  but  one  method  of  getting 
rid  of  the  unreasonableness  or  injustice  of  duly  established  rates,  and  tbat 
is  by  their  condemnation  upon  complaint  and  investlgatioQ.  Old  DomliilQii 
Copper  ft  Smelting  Co.  v.  P.  B.  B.  Go.  809  (812). 
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LEGAL  RATB— Continued. 

Shipper  in  following  routing  instruction  in  tariff  sent  five  carloads  of  lumber 
yia  a  route  over  which  there  was  no  rate  applicable  except  the  class  rate. 
Tariff  being  in  error,  carriers*  duty  was  to  treat  shipments  as  though  un- 
routed  and  to  forward  them  via  junction  malting  lowest  combination  of 
rates.     Saner-Whiteman  Lumber  Go.  v^  T.  &  N.  O.  R.  B.  Co.  200. 

A  stipulation  as  to  almost  any  fact  is  ordinarily  accepted  as  conclusive,  but 
as  Commission  is  charged  with  enforcement  of  lawful  rates  it  is  not  able 
at  all  times  to  accept  views  of  parties  as  to  what  in  fact  is  the  lawful  rate 
between  given  points  on  a  specifled  commodity.  Germain  Co.  v.  N.  O.  & 
N.  E.  R.  B.  Co.  22  (24). 

Only  by  faithful  application  of  tariffs  can  discrimination  and  injustice  be 
prevented.  By  the  law  there  is  placed  upon  the  accounting  officers  of 
carriers  special  individual  responsibility  in  this  respect  which  they  can 
not  ignore  without  incurring  Mabilities.  Old  Dominion  Copper  &  Smelting 
Co.  V.  P.  B.  B.  Co.  309  (312). 

There  being  two  rates  in  effect,  shipper  Justified  in  demanding  lower,  and 
carrier  may  not  lawfully  collect  more.  Commission  is  likewise  Justified 
in  holding  that  lower  is  reasonable,  or  at  least  not  unreasonably  low,  be- 
cause it  is  voluntary  rate  of  carrier.  Boise  Commercial  Club  v.  Adams 
Express  Co.  115  (121). 

In  the  absence  of  a  published  specific  through  rate  between  two  points,  the 
tariff  indicating  no  specific  way  of  making  up  a  through  rate,  the  lowest 
combination  of  local  rates  over  the  route  of  the  movement  is  the  lawful 
through  charge.    Contact  Process  Co.  v,  N.  Y.  C.  &  St.  L  B.  B.  Ca  184. 

A  complainant  is  not  deprived  of  his  right  to  a  reasonable  rate  by  the  fact 
that  the  defendants,  through  neglect  of  the  rules  of  this  Commission  as  to 
publication  of  their  tariffs,  had  failed  to  establish  that  rate  in  legal  fomu 
Black  Horse  Tobacco  Co.  v.  I.  C.  B.  B,  Co.  588. 

There  can  be  but  one  lawful  rate  between  two  points  and  the  law  takes  no 
cognizance  whatever  of  the  distinction  made  by  express  comiianles  l>etween 
prepaid  and  collect  shipments.  Boise  Commercial  Club  r.  Adams  Express 
C<).  115  (121). 

Bates  charged  and  collected  must  be  in  accordance  with  tariff  legally  effective 
whether  same  was  issued  in  compliance  with  any  private  agreement  with 
shipper  or  not    Hood  &  Sons  r.  Del.  &  Hud.  Co.  15. . 

O>llection  of  lawful  rate  is  a  duty  imposed  on  carrier  by  law,  and  it  is  given 
a  lien  on  property  transported  to  enforce  payment  of  charges.    Boise  Com* 
mercial  Club  r.  Adams  Express  Co,  115  (121). 
LESS  THAN  CABLOAD.     See  Carload. 
LIEN. 

(Collection  of  lawful  rate  is  a  duty  imposed  on  carrier  by  law,  and  it  is  given 
a  lien  on  property  transported  to  enforce  payment  of  charges.    Boise  Com* 
mercial  Club  r.  Adams  Express  Co.  115  (121). 
IJGHTEBAGE. 

By  extension  of  lines  to  New  York  by  lighterage  regulations  from  the  exer- 
cise of  business  discretion  and  not  from  compliance  with  requirements  of 
the  act  defendants  incur  no  liability,  under  the  act,  to  extend  their  lines 
to  Yonkers  or  other  near-by  communities.  Federal  Sugar  Beflnlng  Ca  v, 
B.  *  O.  B.  B.  Co.  40.  • 

Because  defendant  may  not  be  able  to  lii^ter  plaintiff's  shipments  as 
promptly  as  desired,  plaintiff  no  right  to  lighter  his  own  shipments  and 
then  claim  reparation  since  there  was  no  tariff  permitting  the  allowance. 
Barret  Mfg.  Co.  v.  a  B.  B.  Co.  of  N.  J.  464. 
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UGHTERAG 

It  moflt  not  be  inferred  tbftt  CommiBrion  iWwpliilnM  Jnrlsdlctioii  over  lli|item«e 
aerrioe.    On  tbe  cootraiy,  that  serdoe  most  be  oondncted  in  aeoorduioe 
witii  reqnirementB  and  probibitioos  of  tbe  act    Federal  Sugar  RHtnlng  Ox. 
f^.  B.  *  O.  R.  R.  Go.  40  (45). 
LIMITATION. 

Claim  presented  against  drilTeiing  line,  not  against  coonecting  Hues,  not 
barred  as  to  deliTering  line  tboogh  complaint  no  standing  as  agaJnst  tbe 
otber  lines,  and  tbe  ftct  tbat  tbe  deliTering  line  who  bas  cc^ected  an  orei^ 
cbarge  bas  paid  it  to  anotber  carrier  does  not  excuse  it  from  repajment  of 
same.    Bebberg  &  Co.  r.  Erie  R.  R.  Co.  508. 

Commission  can  not  sanction  a  practice  tbat  would  permit  tbe  reviral  of 
claims  barred  by  tbe  statute  by  subsequently  attadilng  tbem  to  other  claims 
presented  within  the  prescribed  period.  Werner  Saw  Mill  Ca  v.  L  C 
R.R.C0.  388  (390). 

Reparation  in  this  case  awarded  only  from  date  of  filing  of  comirtalnt  In  an- 
otber case,  in  which  case  reparation  was  awarded  only  from  filing  of  com- 
Idaint    Kindekm  v.  S.  P.  Ca  251  (254). 

Congress  intended  to  give  one  year  within  which  there  might  be  presented  to 
the  CkMnmission  claims  Tslid  prior  to  tiie  approval  of  the  law,  but  whldi 
would  thereupon  have  been  l>arred  without  notice  Woodward  ft  Dicker- 
son  17.  L.  &  N.  R.  R.  Co.  9  (10). 

The  Commission  has  no  jurisdiction  to  deal  with  complaints  for  reparation 
in  any  way  unless  filed  with  or  presented  to  it  within  tbe  period  specified 
in  the  statute.    Werner  Saw  Mill  <3o.  r.  I.  C  R.  R.  0>.  88& 
LOADING. 

Impracticable  in  shipping  cans  of  milk  from  different  destinatiooB  to  require 
an  exact  number  of  cans  to  be  placed  upon  a  car  short  of  the  absotute  limit 
of  the  capacity,  and  while  a  number  may  l>e  ^ledfied  as  an  approximate 
load  for  the  purpose  of  applying  a  certain  rate  to  that  number,  prorisloo 
must  be  made  for  a  variable  number  of  cans.  Hood  ft  Sons  r.  IM.  ft  Hod. 
Co.  15  (19). 

Brick  Is  a  very  desirable  traffic  It  moves  in  large  volume,  can  l>e  loaded  to 
full  capacity  of  cars,  and  Is  not  subject  to  loss  and  damage.  Paring  and 
low-grade  fire  brick  move  in  any  sort  of  freight  equipment  and  are  a  low- 
grade  commodity.  These  elements  seem  to  call  for  the  making  of  low 
rates.    Metropolitan  Paving  3rick  Co.  r.  A.  A.  R.  R.  (>).  197  (207). 

It  is  in  the  interest  of  economical  transportation  that  cars  containing  light 
and  balky  articles  should  be  loaded  as  heavily  as  possible,  and  it  is  equally 
plain  tbat  carrier  can  afford,  to  an  extent,  to  decrease  its  rates  In  propor- 
tion as  the  loading  increases.  Montague  ft  Ca  r.  A.  T.  ft  8.  F.  Ry.  Co. 
72  (75). 

One  person  by  exercising  greater  stdll  or  more  care  may  load  a  car  more  com- 
pactly than  another.    Montague  ft  Co.  17.  A.  T.  ft  8.  F.  Ry.  Co.  72  (74). 
U)CAL  RATE. 

From  intermediate  point  on  commodity  which  is  not  produced  at  that  point, 
is  a  paper  rate,  and  of  no  interest  to  complainant  except  as  it  may  be  util- 
ized In  order  to  avoid  payment  of  through  rate  from  distributing  |iolnt. 
Hligo  Iron  Store  Co.  t?.  A.  T.  ft  a  F.  Ry.  (>).  139  (142). 

I>x:al  rates  fixed  on  all  clasws  of  mereliandlse  l)etween  all  points  on  tbe  Big 
Handy  ft  Cumberland  R.  R    Blankenship  r.  B.  &  ft  C  R.  R.  Co.  569. 

Local  rates  established  from  Florida  base  points  higher  than  proporttenala. 
Fk>rida  Fruit  ft  VegeUble  Aaso.  v.  A.  C  L.  R.  R.  Co.  552. 
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Acme,  Ter^  to  Bast  St.  Louia,  then  to  Braidwood,  nu  cement  plaster,  220. 
Alturaa,  Cal.,  from  Reno,  Nev^  apples,  potatoes,  and  onions,  488,  490.  006. 
Amsterdam,  Mo.,  to  Memphis,  Tenn.,  hay,  468. 
Argenta,  Ark.,  preference  in  elevator  allowances,  158. 
Arizona  from  Seattle  and  Olympia,  Wash.,  heer,  178. 
Astoria,  Oreg.,  from  Washington,  Oregon,  and  Idaho,  grain,  406. 
Atlanta,  Ga.,  from  Boston,  Mass.,  boots  and  shoes,  4S0. 
Atlantic  coast  to  Pacific  coast  oil,  594. 

Atlantic  coast  territory  to  Saginaw  Valley,  Mich.,  percentage  rates,  128. 
Atlantic  coast  points  to  San  Francisco,  beer,  503. 
Aurora,  111.,  to  San  Francisco,  persulphate  of  iron,  297. 
Baker  City,  Oreg.,  to  Tacoma,  Wash.,  cattle,  125. 
Baltimore,  Md.,  from  Charleston,  S.  C,  asparagus,  423. 
Baltimore  from  Florida  base  points,  vegetables,  552. 
Baltimore,  Md.,  from  Georges  Creek  Basin,  coal,  149. 
Baltimore,  Md.,  to  Pittsburg,  Pa.,  barrel  grapes,  283. 

Bartlett,  Tex.,  to  Winchester,  Kans.,  and  Onaga,  Kans.,  cotton-seed  cake,  296. 
Baton  Rouge,  La.,  from  Cedar  Bluff,  Ky.,  crushed  stone,  800. 
Bay  City,  Mich.,  to  Williamson's  siding,  Norfolk,  Va.,  ashes,  27. 
Beaudette,  Minn.,  to  North  and  South  Dakota,  fence  posts  and  poles,  276. 
Beckville,  Tex.,  to  points  in  Oklahoma,  lumber,  879. 
Benton,  Nebr.,  from  Hines,  Minn.,  cedar  poets,  209. 
Big  Four  Mine,  Colo.,  to  Hutchinson,  Kans.,  coal,  286. 
Bismarck,  N.  Dak.,  from  Pacific  coast  terminals,  hemp,  580. 
Black  Rock,  Ark.,  to  San  Francisco,  hardwood  lumber,  416. 
Blairstown,  Iowa,  from  Hagerstown,  Md.,  automobiles,  400. 
Boise,  Idaho,  from  New  York,  express  rates,  115. 
Bonanza,  Ark.,  to  Fostoria,  Tex.,  coal,  385. 
Boston,  Mass.,  to  Atlanta,  Ga.,  boots  and  shoes,  430. 
Boston,  Masa,  from  Charleston,  S.  C,  asparagus,  423. 
Boston,  Mass.,  to  Des  Moines,  Iowa,  boots  and  shoes,  66. 
Boston,  Mass.,  from  Florida  base  points,  vegetables,  552. 
Boston,  Mass.,  to  I^ewiston,  Me.,  brick,  273. 
Braidwood,  III,  from  Acme,  Tex.,  cement  plaster,  220. 
Brighton,  Ohio,  to  San  Francisco,  furniture,  72. 
Brooklyn,  N.  T.,  from  Pocono  Mountains,  Pa.,  Ice,  447. 
Buffalo,  N.  Y.,  to  points  on  D.  &  H.  Co.  north  of  Whitehall,  N.  Y^  soap  and 

washing  powders,  167. 
Buffalo,  N.  Y.,  to  San  Francisco,  Cal.,  wood  mantels,  218. 
Buffalo,  N.  Y.,  to  Tulsa,  Okla.,  sulphuric  add,  184. 
Butte,  Mont,  from  EUlsworth,  Kan&,  eggs,  182. 
Cairo,  111.,  rebilling  privilege  on  lumber,  60. 
California  from  Seattle  and  Olympia,  Wash.,  beer,  178. 
California  points  to  Tacoma,  Wash.,  sheep,  6. 
Caney,  Kans.,  to  Minneapolis,  Minn.,  liquid  asphaltum,  166. 
Caro,  Tex.,  to  Memphis,  T^n.,  lumber,  290. 
Carolina  territory  to  Pacific  coast  terminals,  furniture,  72. 
Carthage,  N.  C,  from  WUkes-Barre,  Pa.,  iron  wagon  axles,  880. 
Catasaqua,  Pa.,  industrial  switching,  514. 
Cattaraugus,  N.  Y.,  from  Janesvllle,  Wi&,  sugar-beet  pulp,  448. 
Cedar  Bluff,  Ky.^.to  Baton  Rouge,  La.,  crushed  stone,  300. 
C  F.  A.  territory  to  Tnmk  Line  territory,  brick,  197. 
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Cbambersburg,  Pa.,  to  Warwick,  N.  Y.,  horses,  307. 

Charleston,  S.  C,  to  Atlantic  coast  ports,  asparagus,  423. 

Chicago,  unloading  of  produce  and  other  package  freight,  506. 

Chicago  to  Des  Moines,  Iowa,  class  rates,  57. 

Chicago  to  El  Paso,  Tex.,  furniture,  322. 

Chicago  from  Frontenac,  Kans.,  empty  beer  kegs,  329. 

Chicago  to  Green  Bay,  Shullsburg,  and  PlattevUle,  Wis.,  gunpowder,  165. 

Chicago  from  Iowa  points,  cattle,  hogs,  and  sheep,  533. 

Chicago  from  M^nphis,  cotton-seed  oil,  313. 

Chicago  to  Omatia,  mill  cinders,  11. 

Chicago  to  Ottumwa,  Iowa,  class  rates,  413. 

Chicago  to  Portales,  N.  Mex.,  coal,  139. 

Chicago  to  San  Francisco,  furniture,  72. 

Clilcago,  unloading  of  fruit  and  vegetables,  186. 

Chickasha,  Okla.,  from  Lawton,  Okla.,  cotton,  12. 

Cincinnati  from  Memphis,  cotton-seed  oil,  313. 

Cincinnati  to  Morehead,  Ky.,  com,  335. 

Cottonwood,  S.  Dak.,  from  Strong,  Colo.,  coal,  540. 

Council  Bluffs,  Iowa,  to  and  from  Omaha,  Nebr.,  passenger  fares,  239. 

Council  Bluffs,  through  Henderson,  Ky.,  to  southeastern  points,  grain.  573. 

Dalton  territory  to  Pacific  coast  terminals,  furniture,  72. 

Davenport,  Iowa,  from  Terre  Haute,  Ind.,  mussel  shells,  193. 

Decatur,  111.,  from  Eaton,  Colo.,  sugar,  13. 

Decatur,  111.,  to  San  Francisco,  furniture,  72. 

De  Kalb,  111.,  to  El  Paso,  Tex.,  rebilled  to  Las  Cruces,  N.  Mex.,  wire  and 

products,  354. 
Denver  from  Missouri  River,  on  agricultural  implements  from  Wallingford, 

Vt  542. 
Deridder,  La.,  to  Fort  Smith,  Ark.,  lumber,  86. 
Des  Moines,  Iowa,  from  Boston,  Mass.,  boots  and  shoes,  56. 
Des  Moines,  Iowa,  from  Chicago,  class  rates,  57. 
Des  Moines,  Iowa,  from  points  east  of  Illinois,  class  rates,  54. 
Duluth,  Minn.,  to  St  Paul  and  Minneapolis,  Minn.,  coal,  95. 
Eagle  Bridge,  N.  Y.,  from  Poultney,  Vt,  milk,  15. 
East   St   Louis,   IlL,   from  Acme,  Tex.,  then   to   Braidwood,    1\U  cement 

plaster,  220. 
East  St  Louis,  111.,  from  Weiner  and  St  Francis,  Ark.,  walnut  logs,  5S2. 
Eastern  points  to  Pacific  coast  cities,  furniture,  223. 
Easton,  Pa.,  to  Lake  View,  N.  J.,  locomotive,  280. 
Eaton,  Colo.,  to  Decatur,  IlL,  sugar,  13. 

Elk  Garden  region  to  tide  water,  destined  beyond  the  Capes,  coal,  149. 
ElllsA'ille,  Miss.,  to  Greenville,  Pa.,  lumber,  22. 
Ellftwortli,  Kans.,  to  Butte,  Mont,  eggs,  182. 
Elkhart  Ind.,  to  Tacoma,  Wash.,  gocarts,  394. 
El  Paso,  Tex.,  switching  charges,  491. 
El  Paso,  Tex.,  from  Chicago,  furniture,  322. 
El  Paso,  Tex.,  to  Las  Cruces,  N.  Mex.,  wire  products,  354. 
Flint  Mich.,  from  Atlantic  seaboard,  percentage  rates,  128. 
Florida  points  to  Ohio  River  and  north,  fruits  and  vegetableii,  552. 
Fort  Smith,  Ark.,  from  Deridder,  I^.,  lumber,  86. 
Fostoria,  Tex.,  from  Bonanjea  and  Huntington,  Ark.,  coal,  386. 
Fostoria,  Tex.,  to  Gary,  Ind.,  lumber,  292. 
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Frontenac,  Kans.,  to  Chicago,  empty  beer  kegs,  329. 

GalveatoD,  Tex.,  to  Nogales,  Aris.,  destined  to  Magdalena,  Mex.,  cement,  207. 

Gary,  Ind.,  from  Fostorla,  Tex.,  lumber,  292. 

Gorges  Creek  Baain  to  Baltimore,  Md.,  coal,  149. 

Georges  Creek  Basin,  Md.,  to  tide  water,  destined  beyond  the  Capes,  coal,  149. 

Georges  Creek  Basin  to  Washington,  D.  C,  coal,  149. 

Glenns  Ferry,  Idaho,  to  Tacoma,  Wash.,  cattle,  324. 

Globe,  Ariz.,  from  points  in  various  States,  coke,  309. 

Gobies,  Mich.,  to  Janesville,  Wis.,  buckwheat,  587. 

Grand  Haven,  Mich.,  to  San  Francisco,  brass  furniture  trimmings  and  knobs, 
471,  685. 

Grande  Mere,  Quebec,  to  San  Francisco,  newspaper,  BOi, 

Grand  Rapids,  Mich.,  to  various  points,  wall  plaster,  30. 

Green  Bay,  Wis.,  from  Chicago,  gunpowder,  165. 

Green  Bay,  Wi&,  to  Leola  and  Wetonka,  S.  Dak.,  coal,  373. 

Greenville,  Pa.,  from  Ellisville,  Miss.,  lumber,  22. 

Hagerstown,  Md.,  to  Marinette,  Wis.,  and  Blairstown,  Iowa,  automobiles,  400. 

Henderson,  Ky.,  from  Omaha  and  Council  Bluffs  tlirou^  to  southeastern 
points,  573. 

Hines,  Minn.,  to  Beton,  Nebr.,  and  Windsor,  Mo.,  cedar  posts,  209. 

Hinton,  W.  Va.,  from  east  Virginia  points,  potatoes,  578. 

Holdup,  La.,  from  Marshall,  Tex.,  car  wheels  and  axles,  333. 

Hopkins,  Minn.,  to  points  in  States  west  and  south,  threshing  machines  and 
agricultural  implements,  189. 

Horatio,  Ark.,  to  Memphis,  Tenn.,  peaches,  90. 

Horicon  Junction,  Wis.,  to  Minnesota  Transfer,  Minn.,  agricultural  imple- 
ments, 195. 

Huntington,  Ark.,  to  Fostorla,  Tex.,  coaU  385. 

Hutchinson,  Kans.,  from  Big  Four  Mine,  Colo.,  coal,  286. 

Hutchinson,  Kan&,  to  Lake  Charles,  La.,  flour,  1. 

Iowa  points  to  Chicago,  cattle,  hogs,  and  sheep,  533. 

Jackson.  Tenn.,  to  New  England  points,  cotton,  418. 

Janesvllle,  Wis.,  to  Cattaraugus,  N.  Y.,  and  Windber,  Pa.,  sugar-beet  pulp,  443. 

Janesville.  Wis.,  from  Gobies,  Mich.,  buckwheat  587. 

Janesville,  Wis.,  from  New  York  city,  clothing,  508. 

Janesvllle,  Wis.,  to  Pennsylvania  and  New  York  points,  sugar-beet  pulp,  548. 

Kansas  to  Muskogee,  Okla.,  salt,  169. 

Kansas  City,  Ma,  to  Milwaukee,  Wis.,  empty  beer  packages,  869. 

Keene,  N.  Y.,  demurrage  on  coal,  892. 

Kenosha,  Wis.,  to  Los  Angeles,  Cal.,  furniture,  72. 

Kentucky  to  Mexico,  leaf  tobacco,  588. 

Lake  Charles,  La.,  from  Turon,  Kans.,  flour,  L 

Lake  View,  N.  J.,  from  Boston,  Pa.,  locomotive.  280. 

Las  Cruces,  N.  Mex.,  from  El  Paso,  Tex.,  wire  products,  354. 

Lawton,  Okla.,  to  Cbickasha,  Okla.,  cotton,  12. 

Leadville,  Colo.,  from  St  Louis  via  Pueblo,  Colo.,  beer,  225. 

Leola,  B.  Dak.,  from  Green  Bay,  Wis.,  coal,  373. 

Lewiston  Me.,  from  Boston,  Mass.,  brick,  273. 

Little  Rock,  Ark.,  preference  in  elevator  altowances  and  fiicillUes,  158. 

Los  Angeles,  Cal.,  from  eastern  points,  furniture,  72. 

Los  Angeles,  Cal.,  to  eastern  points,  refrigerator  charges,  404. 

Los  Angeles,  Cal..  from  Kenosha,  Wis.,  furniture,  72. 
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Los  Angles,  CaL,  to  Yumii,  Ariz^  ioev  461. 
LonisriUe,  Ky^  mladcHvery  of  cheese,  175. 
liOfilSTille,  Ky^  from  Memphis,  Tenn^  cotton-seed  oil,  SlSw 
Magdalena,  Mex^  from  Galreston,  Tex^  cement,  267. 
Marinette,  Wisi,  from  Hagerstown,  Md.,  aotomobiles,  400. 
Marshall,  Tex.,  to  Holdup,  La.,  car  wheels  and  axles,  33S. 
Melrose  Station,  X.  Y.,  demnrrage,  457. 
Memphis,  Tenn.,  from  Caro,  Tex.,  lumber,  290. 
Memphis,  Tenn.,  from  Horatio,  Ark.,  peaches,  90. 
Memphis,  Tenn.,  compression  of  cotton,  96. 
Memphis,  Tenn.,  reshlpping  pririlege  on  lumber,  60. 

Memphis,  Tenn.,  to  Chicago,  Cincinnati,  and  Ixralsville,  cotton-seed  oil,  313L 
Memphis,  Tenn.,  from  Merwin  and  Amsterdam,  Mo.,  hay,  468. 
Merwin,  Mo.,  to  Memphis,  Tenn.,  hay,  468. 
Mexico  from  Kentucky  and  Tennessee  leaf  tobacco,  588. 
Mill  Creek-Elk,  W.  Va.,  to  points  in  various  States,  cannel  coal,  306. 
Milwaukee,  Wis.,  from  Omaha,  Nebr.,  and  Kansas  City,  Mo.,  esopty  l>e€r 

packages,  359. 
Milwaukee,  Wis.,  from  Port  Costa,  CaL,  barley,  576. 
Minneapolis,  unloading  of  fruit  and  regetables,  596. 
Minneapolis,  Minn.,  from  Caney,  Kans.,  liquid  aq;>haltum,  166. 
Minneapolis,  MimL,  from  Duluth,  Minn.,  and  Superior,  Wis.,  coal.  95. 
Minneapolis  to  South  Dakota,  Illuminating  oils  and  gasolene,  146. 
Minnesota  transfer,  Minn.,  from  Horicon  Juno,  Wis.,  agricultural  implements^ 

196. 
Missouri  River  to  Denver,  agricultural  Implem^its  from  Wallingford.  Vt,  542. 
Mobile,  Ala.,  from  New  Orleans,  class  rates,  231. 
Montchanin,  Del.,  to  Pennsylvania  and  Ohio  Points,  black  powder.  544. 
Montgomery,  Ala.,  from  New  Orleans,  class  rates,  231. 
Montgomery,  Ala.,  from  Ohio  and  Mississippi  River  crossings,  class  and 

commodity  rates,  521. 
Morehead,  Ky.,  from  Cincinnati,  Ohio,  com,  335. 
Moundsville  District,  coal,  to  Washington,  Pa.,  473. 
Mountain  Home,  Idaho,  to  Tacoma,  Wash.,  cattle,  324. 
Mountain  Lake  Park,  Md.,  train  stops,  396. 
Muskogee,  Okla.,  from  Kansas  fields,  salt,  169. 
Mystic  Wharf,  Boston,  Mass.,  to  Lewiston,  Me.,  brick,  273. 
Nevada  from  Seattle  and  Oljrmpia,  Wash.,  beer,  178. 
New  England  points  from  Georges  Creek  Basin,  Md.,  coal,  149. 
New  England  points  from  Jackson,  Tenn.,  cotton,  418. 
New  Orleans,  free  time  on  forest  products,  496. 
New  Orleans  to  Mobile^  Ala.,  and  Poisacola,  Fla.,  class  rates,  231. 
New  Orleans  to  Montgomery,  Prattville,  and  Selma,  Ala.,  class  rates,  231. 
New  York  to  Boise,  Idaho,  express  rates,  115. 
New  York  from  Charleston,  S.  C,  asparagus,  428. 
New  York  to  Janesville,  Wis.,  clothing,  508. 
New  York  to  Pittsburg,  Pa.,  grapes,  283. 
New  York  to  San  Francisco,  brass-covered  iron  tubing.  475. 
New  York,  track  storage  charges  on  oats,  123. 
New  York,  free  lighterage  of  sugar,  40. 
New  York,  lighterage  of  roofing  material  and  coal  tar,  464. 
Nogale^  Aris.,  from  Qalve8toii«  Tex«,  destined  to  Bfagdalena,  Mex.,  comeot  267. 
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Norfolk,  Va.,  from  Bay  City,  Mlch^  ashes,  27. 

North  Dakota  from  Beandette  and  Warroad,  Minn.,  fence  posts  and  poles,  27^ 
Ogden,  Utah,  from  yarions  interstate  points,  excursion  rates,  212. 
Oklahoma  from  Beckyille,  Tex.,  lomber,  379. 
Olympia,  Wash.,  to  California,  beer,  178. 
Omaha  from  Chicago,  mill  cinders,  11. 
Omaha  to  Council  Bluffs,  Iowa,  passenger  fftres,  238. 
Omaha  to  and  from  Milwaukee,  Wis.,  empty  beer  packages,  859. 
Omaha  through  Henderson,  Ky.,  to  southeastern  points,  grain,  573. 
Onaga,  Kan&,  from  Bartlett,  Tex.,  cotton-seed  cake,  295. 
Ottumwa,  Iowa,  from  Chicago  and  points  east  of  Indiana-Illinois  state  llne^ 

class  rates,  413. 
Pacific  coast  from  Atlantic  coast,  oil,  594. 
Pacific  coast  to  Bismarck,  N.  Dak.,  hemp,  680. 
Pacific  coast  from  eastern  points,  furniture,  228. 

Pacific  coast  from  points  east  of  Mississippi  River,  hardwood  lumber,  288. 
Pacific  coast  from  eastern  points,  furniture,  72. 
Pacific  coast  terminals  from  Mississippi  River,  hardwood  lumber,  251. 
Penn^lvania  points  to  Point  Pleasant,  N.  J.,  coal,  383. 
Pensacola,  Fla.,  from  New  Orleans,  class  rates,  231. 
Pewee  Valley,  Ky.,  to  Pittsburg,  Pa.,  grapes,  302. 
Philadelphia,  Pa.,  from  Charleston,  S.  C,  asparagus,  423. 
Phllad^phia,  Pa.,  from  Florida  base  points,  vegetables,  552. 
Philadelphia,  Pa.,  to  Pittsburg,  Pa.,  grapes,  2S3. 
Pittsburg,  Kans.,  to  Portales,  N.  Mex.,  coal,  139. 
Pittsburg,  Pa.,  delay  of  fruit,  361. 
Pittsburg,  Pa.,  from  Pewee  Valley,  Ky.,  grapes,  392. 
Pittsburg,  Pa.,  from  seaboard  points,  grapes,  283. 
Plattevllle,  Wis^  from  Chicago,  gunpowder,  165. 
Point  Pleasant,  N.  J.,  coal  from  Pennsylvania  fields,  383. 
Portales,  N.  Mex.,  from  Chicago  and  Pittsburg,  Kans.,  blacksmith  coal,  139. 
Port  Costa,  Cal.,  to  Milwaukee,  Wis.,  barley,  676. 
Poultney,  Vt,  to  Eagle  Bridge,  N.  Y.,  milk,  15. 
Prattvllle,  Ala.,  from  New  Orleans,  class  rates,  231. 
Pueblo,  Colo.,  to  Leadville,  Colo.,  beer  from  St.  Louis,  225. 
Puget  Sound  points  to  California,  Nevada,  and  Arlsona,  beer,  178. 
Quinn,  S.  Dak.,  from  Strong,  Colo.,  coal,  540. 

Beno  Nev.,  to  Alturas,  Cal.,  potatoes,  onions,  and  apples,  488,  490,  506. 
Rome,  N.  Y.,  to  San  Francisco,  brass  furniture  trimmings  and  knobs,  471,  585. 
Roycefleld,  N.  J.,  station  facilities,  375. 
St  Francis,  Ark.,  to  East  St«  Louis,  IlL,  walnut  logs,  682. 
St  Louis  to  Leadville,  Colo.,  via  Pueblo,  Colo.,  beer,  225. 
St  Paul,  Minn.,  from  Duluth,  Minn.,  and  Superior,  Wis.,  coal,  96. 
St  Paul  to  South  Dakota,  Illuminating  oils  and  gasoline,  146. 
Saginaw,  Mich.,  from  Atlantic  seaboard,  percentage  rates,  128b 
San  Francisco  from  Atlantic  coast  points,  beer,  508. 
San  Francisco  from  Aurora,  111.,  persulphate  of  iron,  297. 
San  Francisco  from  Black  Rock,  Ark.,  hardwood  lumber,  416L 
San  Francisco  from  Brighton,  Ohio,  furniture,  72. 
San  Francisco  from  Buffalo,  N.  Y.,  wood  mantels,  21& 
San  Francisco  from  Chicago,  furniture,  72. 
San  Francisco  from  Decatur,  111.,  furniture,  72. 
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San  Francisco  from  eastern  points,  furniture,  72. 

San  Francisco  from  Grand  Haven,  Mich.,  Waterbury,  Conn.,  and  Rome, 
N.  Y.,  brass  furniture  trimmings  and  knobs,  471,  585. 

San  Francisco  from  Grand  Mere,  Quebec,  newspaper,  804. 

San  Francisco  from  west  of  Mississippi  River*  liardwood  lumber,  251. 

San  Francisco  from  New  Yorlc  City  and  neigbl>oring  points,  brass-covered 
iron  tubing,  475. 

San  Francisco  from  Yonkers,  N.  Y.,  elevator  guides,  3. 

St  Paul,  unloading  of  fruit  and  vegetables,  596. 

Seattle,  Wash.,  to  California,  Nevada,  and  Arizona,  beer,  178. 

Seak>oard  points  to  Pittsburg,  Pa.,  Malaga  grapes,  283. 

Selma,  Ala.,  from  New  Orleans,  class  rates,  231. 

Shullsburg,  Wis.,  from  Chicago,  gunpowder,  165. 

South  Dakota  from  Beaudette  and  Warroad,  Minn.,  fence  posts  and  poles,  276. 

South  Dakota  from  Minneapolis  and  St  Paul,  illuminating  oils  and  gaso- 
line, 146. 

South  Memphis,  compression  of  cotton,  08. 

Strong,  Colo.,  to  Quinn  and  Cottonwood,  S.  Dak.,  coal,  540. 

Superior,  Wis.,  to  St.  Paul  and  Minneapolis,  Minn.,  coal,  95. 

Tacoma,  Wash.,  from  Baker  City,  Oreg.,  cattle,  125. 

Tacoma,  Wash.,  from  California  points,  sheep,  6. 

Tacoma,  Wash.,  from  Elkhart,  Ind.,  gocarts,  d&i, 

Tacoma,  Wash.,  from  Glonns  Ferry  and  Mountain  Home,  Idaho,  cattle,  324. 

Tennessee  to  Mexico,  leaf  tobacco,  588. 

Terre  Haute,  Ind.,  to  Davenport  Iowa,  mussel  shells,  193. 

Trunk  Line  territory  from  C.  F.  A.  territory,  brick,  197. 

Tulsa,  Okla.,  from  Buffalo,  N.  Y.,  sulphuric  acid,  184. 

Turon,  Kans.,  to  Lake  Charles,  La.,  flour,  1. 

Virginia  points  to  Hlntcm,  W.  Va.,  potatoes,  578. 

Wallingford,  Vt.,  to  Denver,  agricultural  implements,  542. 

Walsenburg  coal  district  Colo.,  to  Texas  and  New  Mexico  points,  479. 

Warroad,  Minn.,  to  North  and  South  Dakota,  fence  posts  and  poles,  276. 

Warwick,  N.  Y.,  from  Chambersburg,  Pa.,  horses,  307. 

W^ashington,  Oregon,  and  Idaho  to  Astoria,  Oreg.,  grain  and  produce,  406. 

Washington,  D.  C,  from  Charleston,  S.  C,  asparagus,  423. 

Washington,  D.  C,  from  Florida  base  points,  vegetables,  552. 

Washington,  D.  C,  from  Georges  Creek  basin,  coal,  149. 

Washington,  D.  C,  to  Pittsburg,  Pa.,  barrel  grapes,  283. 

Washington,  Pa.,  from  MoundsviUe  district  coal,  473. 

Waterbury,  Conn.,  to  San  Ftancisco,  brass  furniture  trimmings  and  knoba, 
471,  585. 

Weiner,  Ark.,  to  East  St  Louis,  111.,  wahiut  logs,  582. 

AVestem  classification,  coffeejwt  percolators,  511. 

Wetonka,  S.  Dak.,  from  Green  Bay,  Wis.,  coal,  373. 

Wilkes-Barre,  Pa.,  to  Carthage,  N.  C,  iron  wagon  axles,  330. 

Wi]liamson*B  siding,  Norfolk,  Va.,  from  Bay  City,  Mich.,  ashes,  27. 

Winchester,  Kans.,  from  Bartlett,  Tex.,  cotton-seed  cake,  295. 

Windber,  Pa.,  from  Janesville,  Wia,  sugar-beet  pulp,  443, 

Windsor,  Mo.,  from  Ilines,  Minn.,  cedar  posts,  209. 

Yonkers,  N.  Y.,  demurrage,  457. 

Yonkers,  N.  Y.,  lighterage  of  sugar,  40. 

Yonkers,  N.  Y.,  to  San  Francisco,  Cat,  elevator  guides,  8. 

Yuma,  Ariz.,  from  Los  Angeles,  Cal.,  ice,  46L 
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Proximity  of  Detroit  and  Toledo  to  the  great  channels  of  through  transporta* 
tion  and  their  location  on  direct  through  routes  where  density  of  traffic  is 
very  great  and  general  oi)eratiDg  and  traffic  conditions  are  farorable,  are 
elements  that  can  not  be  ignored  by  the  rate  maker  and  must  necessarily 
tend  to  lower  rates  than  can  be  accorded  to  communities  that  are  removed 
from  these  great  streams  of  traffics  Saginaw  Board  of  Trade  v.  Grand 
Trunk  Ry.  C5o.  128. 

Montchannin,  Del.,  in  ^  Philadelphia  rate  basis  "  territory  should  be  accorded 
same  rates  as  other  points  in  that  territory.  Du  Pont  de  Nemours  Powder 
Co.  V.  P.  R.  R.  Co.  544. 

Geographical  disadvantages  can  not  well  be  overcome  by  any  proper  adjust- 
ment of  transportation  charges.  Acme  Cement  Plaster  Co.  f .  L.  S.  ft  M.  S. 
Ry.  Co.  30  (33). 

Improper  for  Commission  to  equalize  disadvantages  of  location  and  other 
conditions.    Saginaw  Board  of  Trade  v.  Grand  Trunk  Ry.  Co.  128  (137). 
LONG  HAUL. 

If  one  carrier  voluntarily  gives  very  low  rate  per  ton  per  mile  over  a  long 
and  circuitous  route  in  order  to  handle  traffic  entirely  over  Its  own  llnes» 
this  Is  no  standard  of  reasonableness  of  rate  on  other  traffic  which  passes 
over  two  or  more  separately  owned  lines  of  railroad.  Cedar  Hill  Coal  & 
Coke  Co.  V.  C.  &  S.  Ry.  Co.  479  (486). 

Length  of  haul  and  other  transportation  factors  have  a  more  or  less  definite 
relation  to  the  rate  that  carrier  may  reasonably  demand  for  a  transporta- 
tion service.    Memphis  Cotton  Oil  Co.  v.  I.  C.  R.  R.  Co.  318  (318). 

Carriers  are  ordinarily  entitled  to  charge  a  slightly  higher  per  mile  rate  for 
shorter  hauls  than  are  proper  to  be  charged  for  longer  distances.    Metro- 
Rplitan  Paving  Brick  Co.  v.  A.  A.  R.  R.  Co.  197  (207). 
LONG  AND  SHORT  HAUL. 

Joint  through  rate  from  longer  distance  point  (South  Easton,  Pa.)  lower 
than  rate  from  intermediate  point  (Easton,  Pa.).  It  would  perhaps  be 
difficult  for  defendants  to  Justify  participating  with  the  L.  V.  In  the  higher 
rate  from  which  the  L.  V.  gets  no  division.  Unless  unusual  conditions 
warrant  this  adjustment  it  should  be  corrected  at  once.  Males  Co.  v. 
L.  &  H.  R.  Ry.  O.  280  (282). 

Rate  of  32)  cents  per  100  pounds  on  c.  L  shipments  of  potatoes  from  east 
Virginia  points  to  Hinton,  W.  Va.,  found  unjust  and  discriminatory  in  view 
of  rate  of  26  cents  on  shipments  from  same  points  through  Hlnton  to 
Charleston,  W.  Va.,  97  miles  beyond,  and  to  Huntington,  W.  Va.,  147  miles 
beyond.    Hlnton  Fruit  &  Produce  Co.  v.  C.  &  O.  Ry.  Co.  578. 

Under  section  4  of  the  act  the  burden  rests  upon  a  carrier  to  justify  a  rate 
from  an  Intermediate  point  that  is  higher  than  rate  from  a  more  distant 
point  when  the  shipment  moves  over  the  same  rails  and  in  the  same  direc- 
tion.   Carstens  Packing  Co.  t?.  O.  S.  L.  R.  R.  Co.  324  (326). 

Rates  from  and  through  Ohio  and  Mississippi  River  crossings  to  Montgomery, 
Ala.*  may  properly  be  higher  than  to  Mobile,  Ala.,  and  Pensacola,  Fia., 
but  not  by  more  than  the  locals  back.  Montgomery  Freight  Bureau  r. 
L,  &  N.  R.  R.  Co.  521. 

Claim  that  fourth  section  of  act  was  violated  in  these  shipments  not  sustained, 
as  short  line  made  the  rate  to  the  competitive  point  and  defendants  had  to 
meet  that  condition.    Foster  Lumber  Co.  r.  O.,  C.  &  8.  F.  Ry.  Co.  385. 

While  George's  (?reek  mines  are  on  lateral  roads  they  must  be  regarded  as 
Intermediate  for  all  practical  rate-making  purposes.  Violation  found. 
American  Coal  Co.  i?.  B.  ft  O.  R.  R.  Co.  149  (156). 
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between  tbese  two  fields  of  production  shonld  be  fairly  adjusted,  and  this 
sbonld  be  kept  in  mind  by  the  carriers  and  this  Commission.  Florida 
Fruit  &  Vegetable  Asso.  t;.  A.  C.  L.  R  R  Co.  552  (561). 

Ccmipetitlon  that  may  t>e  considered  in  proper  cases  not  only  includes  com- 
petition of  carriers,  but  also  that  of  the  commodity  produced  in  another 
section  and  sometimes  competition  of  one  kind  of  traffic  with  another  kind. 
Metropolitan  Paving  Brick  Co.  v.  A.  A.  R.  R.  Co.  197  (203). 

It  is  the  duty  of  railroads  to  establish  reasonable  transportation  charges, 
and  in  so  doing  competitive  conditions  must  be  considered,  but  it  is  not 
their  duty  to  make  good  to  the  producer  the  result  of  his  own  fblly  or  mis- 
fortune.   Florida  Fruit  ft  Vegetable  Asso.  v,  A.  C.  L.  R.  R.  CTo.  552  (561). 

Market  competition  at  one  point  and  abs^ice  of  competitive  relationship 
between  the  two  localities  in  respect  of  the  commodity  complained  of,  held 
to  justify  a  discrimination.    Southern  Bitulithic  Co.  v.  I.  C.  R.  R.  Co.  300. 

Commission  can  not  compel  rail  carriers  from  Florida  to  markets  for  pine- 
apples to  reduce  their  rates  to  meet  the  lower  and  cheaper  water  charges 
from  Cuba.  Florida  Fruit  ft  Vegetable  Asso.  v.  A.  C.  L.  R.  R.  Co.  552 
(662). 

Kansas  salt  comes  into  keen  competition  with  Michigan   salt,  and  when 
the  rates  are  the  same  the  latter  is  preferred.    Muskogee  Traffic  Bureau  r. 
A.  T.  ft  8.  F.  Ry.  Co.  169  (171). 
MARKING  PACKAGES. 

It  is  the  undoubted  right  of  a  carrier  to  decline  to  receive  fbr  transportation 
any  merchandise  not  plainly  marked.     But  a  rule  that  increases  the  rate 
for  the  carriage  of  merchandise  not  marked  plainly  and  indelibly  is  of 
doubtful  validity.    Ellsworth  Produce  O).  v.  U.  P.  R.  R.  O.  182  (183). 
MAXIMUM  RUI^S. 

Special  CMrcular  Na  6  construed.    Carstens  Packing  Co.  v.  O.  S.  L.  R.  R.  Co. 
324  (326). 
MEASI^RE  RATE. 

Per-ton-per-mile  comparisons  are  often  helpful  in  reaching  a  conclusion  In 
respect  to  the  reasonableness  of  rates,  but  to  take  that  as  the  sole  test 
would  be  a  scrutiny  from  the  narrowest  view  point  which  would  deny 
consideration  to  many  other  potent  and  frequently  controlling  forces  which 
must  be  given  due  weight  in  a  proper  determination.  Muskogee  Traffic 
Bureau  v.  A.  T.  ft  8.  F.  Ry.  Co.  169  (173). 

A  rule  that  increases  the  rate  for  the  carriage  of  merchandise  not  marked 
plainly  and  indelibly  is  of  doubtful  validity.  Ellsworth  Produce  Co.  v. 
U.  P.  R.  R.  Co.  182  (183). 

Evidence  that  reduction  of  rate  on  particular  commodity  would  not  seriously 
impair  defendant's  revenues,  standing  alone,  has  little  value  and  forms  no 
basis  upon  which  to  determine  that  rates  are  unreasonable.  Minneapolis 
Threshing  Machine  Co.  r.  C.  8t  P.  M.  ft  O.  Ry.  CV).  180  (192). 

Reasonableness  of  rate  must  depend  upon  conditions  at  time  traffic  moved. 
And  these  factors  are  in  their  nature  neither  permanent  nor  fixed,  but 
change  with  the  general  economic  panorama.  Memphis  Cotton  Oil  Co.  v, 
L  C.  R.  R.  Co.  818  (818). 

While  the  amount  shipped  by  a  coDcem  has  little  or  no  l>eartng  on  the  ques- 
tion of  the  reasonableness  of  rates.  It  is  of  some  significance  where  the 
shipments  reach  substantial  proportions.     Acme  Cement  Plaster  Co.  v.* 
L.S.ftM.&By.  oo.aa 
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DbitaDW  ■s  aa  intpurstnc  "Ms:  wc  lumuiaiifr  a  t—trolKng.  factor  In  nte 

^OHiKiiRu:.    w^;c!ii>r  'ic  3uC  :■:  v  kiMKtenv*  fc  iw  ill  qton  tbe  furts  In  tbe 

■JUM.     H'lekuipM  rtM-'lh:  BarMS  -.  ^  T.  *  &  F.  Rr.  Odl  160  UTS). 

Pr  3KUIU  iC  ^hriiagli  r^LW  wtiudt.  CKEnaX'  aiwvpa  as  its  fwiptJrtfaii  not  nwasore 

f  wfusiwi^  MoMtefecd  ntM.    MbwUmo  f.  S.  P. 

r.  I.  &  ft  3L  S.  R7.  Col  30. 

C!:i»Hlti.?i  -UD    t»  aimecjBv^  sMibt  w.t!i  cwapva  t»  the  BHiuter  of  packing  of 

J-'  >."»!.    llMCvtv.iCin  FSTiuc  BarKk  Cu^  v.  .i^  Aifeor  B.  B.  Ok  IBt  (201). 

CumniusauD  3v  jjciiifr-t?'  ^j  4ecd>iiiA  ratir  »  McxicOL  nor  to  order  mainly 
■mak-v  it  t-incv  ra3;  t^>m  U^oml  StSKs  W  potets  tn  M«xk<K  bat  It  mar 
r»(u:™  juutr.-ai  ».-a7r«-s  r.-  i^^-viu'.siar  apptjrla^  Joint  tkroo^  r»te,  and, 
wOvrv  aurtt  »"«  Qii;^  SMwn  ■I'i.cit^rilj'  ^liiiiiliil  nar  Inqnirv  Into  Its 
r«i-«>u:i'?^vav«»  I3ii  4W3J>I  .buRi«w.    Blaefe  U-anc  TObano  Cb.  r.  I.  C.  B.  R. 

tn  jl>eviii.if  •.•(  >'rii:  :!i.-\><udi  n:v.  Ii-wKt  cuodUaaUoo  sbooM  be  applied  mi 

*ti;i.'iiwuw  :g-,>  ilwxii'v'.     Aw^rt5  ft  SMB(>1«  r.  G.  H.  ft  S.  A.  Rj.  Co.  38T. 

MiULoiriai  W'^tt»  v'u  .tMl  f.'lMvw  In  hjprfcwufa  bx»  Keatockr  and  Tenneoace 

ti<  Mtf\:o.>  i'.-'i-,l  fioe«!i^.    B-av-t  Hifrw  TOto«t»  C*  r.  L  C-  B.  B.  Co.  B88. 

Sllt-ILU:E  TICKETS.     , 

M 'va^  ni'&t^rs.  it  fab'-slai^  t.v  sxif.  mmit  b*  o|«B  Impartiallr  to  the  pnbltc 
ai^:.'::^  C^^ci:<^-.«9  of  ;tL«  cvikI:t:v<Qs  %>t  th»  tkkM.     Weber  Club  ft  loter- 
B:,H:-;a:a  Fair  Asav  c  O.  S.  l_  K.  E.  Ox  213  ia«t. 
M I LLI Nr.  I NTRA-NSIT. 
wh^c^t^   by   any    tnc^c    amopeMeat   tbnw^    ntea  are   applied,   iodi 
ttin>ai:&  rat<M  utpst  t<«  as  <.>(  tbtte  of  fim  noTvaent  trom  point  of  orlgtat 
nailer  ^ui'b  Itir\>;:;:i  ratiw.     /«  -v  Millin^la-Ttansit  Bates.  113. 
Thn'iiiA   rate  va   t:-.;  stu-d   (■t\vt«vt   applk-aUe   Iroa*  wlsln   to  destmathUL 
Mouarv-b  M!:!::i*  0\  r.  C.  K.  1.  ft  P.  Kr-  Od.  1- 
SIIXIMl'M. 
TiO-foot  i-ar  furai«Ii<^  wi;ti  uiuituum  of  l&OPO  poonds;  artnal  weigbt  of  ablp- 
otent  was  14.AH>  t<»u:'.<l».  and  i-bannn  w«re  based  on  I6;.000-poaDd  minlmiim: 
car  wa»  m-t  hviikil  ti,>  fti'.l  capat-iir  and  40-K>M  car  could  bare  held  shlp- 
ntviit.    As  ai>i<:U>l  to   ibl»  ]slii|>tunit.   14.IXJ0  ponnds  woaM   liave  beoi  a 
mi».Mi.-tb[i^  mitilmiini.    IVwIves  Afwciee  Ca  r.  A„  T,  ft  S.  F.  Rj.  Co.  218. 
A  i-tirKkid  niiiiiuititii   for  lij:bi  aud  bulky  articke  like  rDntltare  aboald  be 
siK'b  ibat  ib^  uiiuiiuuiu  i-an  •wUioartlj  be  loaded,  but  tbe  mlnlmain  Is  not 
D«.vsjairilj-    uaivasiHiatiie'   becaase    It    occasional ly    happens   that    cars,   al- 
thoujch  k<a>l«d  to  ibvlr  full  |>liTSlcal  capacitr.  wUl  not  contain  II.    Montasne 
ft  Co,  r.  A_  T.  4  S.  F.  Rr.  Co.  Tl. 
TarlfT^  In  p(r«^  at  tlnie  of  moTetnent  prorided  mlnlmnin  of  24,000  ponuda, 
wblle  cooipUint  allepe^  such  mtnimnp.  to  have  been  30.000  pomids  and 
"   ~  basinj  on  latter  minimum.    Based  upon  21,000-poand  minlmnm 

Ml  an  oTercbarge.  tOr  which  reparation  will  be  awarded. 
,t  Co.  r.  B,  ft  M.  B.  B.  273, 
of  economical  trsoaportatlon  that  cars  containing  tight  and 
I  should  be  loaded  as  beaTlly  as  poaslble.  and  It  Is  eqoallj 
t1»'  can  afford,  to  an  extent,  to  decrease  Its  ratea  In  pn^Mtr- 
oadlng  Increases.     Montague  ft  Ox   r.  A.,  T.  ft  S.   F.   By. 
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MINIMUM^Continued. 

Minimam  carload  weights  for  transportation  of  furniture  from  various 
eastern  points  to  certain  Pacific  coast  cities  involved  in  tliese  proceedings, 
established  by  the  sliding  scale  for  cars  of  the  length  used,  were  reason- 
able.   P6ase  Bros,  Furniture  Co.  v.  S.  P.,  L.  A.  &  S.  L.  R.  R.  Co.  223. 

It  is  not  practical  to  establish  a  minimum  for  each  kind  of  furniture;  nor 
could  such  minimums  if  established  be  made  available,  since  the  con- 
signee frequently,  and  perliaps  usually,  desires  to  put  different  sorts  of 
furniture  into  the  same  car.  Montague  &  Co.  v.  A.  T.  &  S.  F.  Ry.  Co. 
72  (74). 

Carrier  having  for  Its  own  convenience  furnished  shipper  with  two  smaller 
cars  instead  of  one  of  capacity  ordered;  Hcldf  that  it  was  unreasonable 
to  cliarge  on  basis  of  combined  minima  of  two  cars  furnished.  Springer 
v.  B.  P.  &  S.  W.  R.  R.  Co.  322. 

There  should  be  a  relation  between  the  minimum  and  the  physical  capacity 
of  the  car,  which  means  that  the  minimum  might  properly  increase 
as  the  size  of  the  car  increases.  Pease  Bros.  Furniture  Co.  v.  S.  P.,  K  A. 
&  S.  L.  R.  R.  Co.  223   (224). 

Combination  rate,  Wallingford,  Vt.,  to  Denver,  applied.  Minimum  from 
Missouri  River  found  unreasonable,  ordered  reduced,  and  reparation 
awarded  on  basis  of  actual  weight  from  the  river.  Tritch  Hardware  Co. 
V.  Rutland  R.  R.  Co.  542. 

There  is  a  connection  between  the  minimum  and  the  rate.  If  minimum  is 
reduced,  rate  may  be  prot)erIy  advanced,  and  if  minimum  is  increased,  rate 
should  be  reduced.    Montague  &  Co.  v.  A..  T.  ft  S.  F.  Ry.  Co.  72  (75). 

Advance  in  rate  accompanied  by  increase  in  minimum,  and  subsequent  re- 
duction of  rate  but  no  cliange  in  minimum,  no  basis  for  reparation.  Lie- 
bold  Co.  r.  D.,  L.  &  W.  R.  R.  Co.  503. 

Ambiguous  and  indefinite  tariffs,  susceptible  of  and  resulting  in  conflicting 
interpretations,  criticised.  Old  Dominion  Copper  ft  Smelting  (!k>.  v.  P. 
R.  R.  Co.  300. 

Not  unreasonable  to  require  assessment  of  refrigeration  charges  on  L  c  L 
shipments  at  minimum  carload  charges.  Asparagus  Qrowers'  Asso.  v. 
A.  C.  L.  R,  R.  Co.  423. 

Minimum  weights  on  leaf  tobacco  in  hogsheads  from  Kentucky  and  Tennessee 
to  Mexico  found  excessive.    Black  Horse  Tobacco  Co.  r.  I.  C.  R.  R.  Co.  588. 

A  tariff  is  not  unlawful  per  $e  because  it  fails  to  state  different  minimums 
for  cars  of  different  sizes.    Montague  ft  Co.  r.  A.,  T.  ft  8.  F.  Ry.  Co.  72  (76). 

Not  possible  to  fairly  adjust  rate  without  proper  adjustment  of  minimum. 
Montague  ft  Co.  r.  A.,  T.  ft  S.  F.  Ry.  Co.  72  (75). 
inNINO. 

Increased  cost  of  operating  big- vein  coal  mine.    American  Coal  Ca  v.  B.  ft  O. 
R.  R.  Co.  140  (153). 
MISBILLINQ.    See  False  Billiko. 
MISROUTING. 

Initial  line  having  two  routes  to  junction  point,  on  shipments  moving  over 
direct  route  to  junction  [)oint,  local  rate  applied  to  junction  plus  through 
rate  beyond,  though  combination  via  other  route  to  same  junction  made 
lower.  Held,  misrouting.  Larrowe  Milling  Co.  t>.  C.  ft  N.  W.  Ry.  Co.  443; 
Amos  Rehberg  ft  Co.  v.  E.  R.  R.  Co.  606 ;  Larrowe  Milling  Co.  v,  C.  ft  N.  W. 
Ry.  Ca548. 
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•^  K.  C.  &  By^  CEk  «»  (-M^)* 

"Cir  'J  ^mmusHMK  jum  ■  liifr  in  jMnnwilag  ^ana»  uaiy  wAbb.  as  t^  itwrit  of 

tbfr  i^ulnzi^  3>  4wT  ^1>^  -itatpfKr^  ^fmtin^  iitimnJai^.  «r  as  a  reatfC  with- 

oat  asm  :iifltrTKni]aaL  if  mama^  a  ^afetpBaat  over  a  rovtr  euTTto^  a  U^ber 

rate  -liaa  :iie  mn*  n  *4^ct  -jTer  aiimiiet  rmite  riaiinnahtj  arallabie;  a^dl- 

Rr-  *>.  -143. 

Slipper  in  dnlowin^  .wiiiu^  'iimiiailaB  in  twr&t  mat  aUiHKBt  via  rovte  orer 
wiiidi  •jniy  -raHa  race  .ipfiiicabie.  Txrift  bain^  in  error,  carrier^  tfaty  was 
Xsi  rr^mv  -stnpaaimts  a»  -mmoteii  :iAi  ro  fbrwani  Tin  janetian  ■— fct'v;  loarest 
ctHBbinntliHi.    idtaMf^Wbitnaas  LoariMr  Co.  v.  Tl  &  X  Oi  B.  K»  O.  296L 

Wbtan^  A  ^siiipvtT  ^res  :mmrw!tliifia  to  fbnaard  bis  gua^  by^  a  partlcaiar  route 
carrier  is  rpiiered  of  duty  of  aacertaintng  wbatbai  tbe  gaaiia  ca«ld  be  for- 
warded  by  anodtoer  n>ate  ;it  a  Inwar  aba.  f^afeer  Tiiaitwi  €^  v^  A^  T.  & 
ai  r  Ry.  CiK  292  'S^*'. 

In  ftbfltiiie  t>f  aperiile  Lkruugft  rontini^  bv  aWpp*''*  ^  ^  tety  of  carrtar  to 
HHite  sbipmams  by  cbeap«st  reaaooabie  ro«iC»  o^nar  wbicb  lavfbllr  ertib- 
Us^^  nLix»  are  in  fi>rc«L  fencer  Lmnber  Ok  r.  Ju  T.  4  SL  F.  By.  Ok 
292  i:34K 

Ckrriera  may  aoc  dia^ganl  intfUtteUoMS  of  abi|ypaf»  ft»  t»  biUitJIite  root- 
ing; exo«pc  wbea  tariff  of  Inltiitl  tine  igiiai»aa  tte  rtlbt  to  Aetata  inter- 
m«?tliare  matiiMC.    F*)«t«?r  Lomber  Ov  ••.  A..  T.  4  Sw  F.  By.  CVx  29e  42M>. 

Wbere  there  are  two  available  roat\?9  oT«r  tbe  Unas  of  tba  nnairi  carrleTt  tbe 
lowest  rate  via  other  route  most  be  appUed  tboQ^  tbe  trafie  Borea  ria 
the  other  route.    Larrowe  MTiimg  Ox  r.  C.  4  X  W.  By.  Ok  44SL 

Shipper  directed  rootin}^  resnltmg  in  higber  cbarge:  no  erUence  of  anreaaon- 
ablenei«  of  rate  charged.  Complaint  dfagnisaed.  Sootb  OuBon  Coal  Ok  r. 
C  4  S.  By.  Ox  2S6w 

OuTier  selling  locooiotiTe  and  giTio^  roatiDg  beutraetioiiB  acta  aa  agent  for 
con!*i{n)ee,  and  not  as  carrier.  No  mlatuutlag.  Malea  Ox  r.  K  4  H.  B.  By. 
Co.  280. 

Shipment  direrted  on  aceoont  of  wariiont;  reparation  awarded  down  to  baala 
of  rate  Tia  billed  roate.    Carstena  Packing  Ox  r.  O.  R  B.  4  N.  Ox  12& 

Defendants  receiTed  shipment  witlioat  rootiiig  inatmctloiia  and  ought  to  hare 
forwarded  it  orer  cheapest  roote     Germain  Ox  r.  X.  O.  4  N..E.  B.  B. 
Co.  22  (25). 
MIXED  CAKIX>ADa 

Whenever  stUpper  can  combine  a  carload  of  regetablea  and  fHiita  there  is  no 
hardship  in  requiring  carrier  to  handle  this  combined  carload  at  a  carload 
rate,  applicable  to  the  highest-rated  article  in  the  car.  This  must  not  be 
taken  as  a  conclusion  applicable  to  all  other  commodltiee.  Florida  PnUt  4 
Vegetable  Asso.  r.  A.  C.  L.  R.  R.  Co.  552  (5C7). 

It  is  not  practical  to  efitablish  a  minimum  for  each  kind  of  furniture;  nor 

could  such  minlmums  If  established  t>e  made  avallablev  since  the  conalgnee 

*-«quently,  and  i^erhaps  usually,  desires  to  put  different  sorts  of  furniture 

the  same  car.    Montague  &  Co.  r.  A,  T.  4  8.  F.  By.  Ox  T2  (74). 

or  controllers  were  parts  of  hoisting  machines  with  which  they  were 

ped  and  under  the  classification  could  have  been  shipped  in  mixed  car- 

s  at  the  rate  applicable  to  hoisting  machinea.    Otis  Elerator  Ox  v. 

i.  C.  4  H.  B.  R.  R.  Co.  8. 
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MIXED  CARLOADS-Oontinaed. 

Potatoes  and  onions,  Reno,  Nev.,  to  Alturas,  CaL    Laner  ft  Son  v.  Nevada- 
California-Oregon  Ry.  488;  Bunch  &  Tuasey  v.  Same,  490,  506. 
"  NET  TON/* 

Erroneous  Insertion  in  tariff,  changed  to  "  gross  ton  of  2,240  pounds."    Repar- 
ation awarded  on  shipments  made.    American  Trust  &  Savings  Bank  v. 
C.  M.  &  St.  P.  By.  Co.  11. 
NOTICE  OF  ARRIVAL. 

Demurrage  charges  on  coal  held  to  have  been  unlawfully  assessed,  under  the 
tariff,  for  the  reason  that  defendant  failed  to  notify  consignee  of  arrival  of 
cars.    Rossle  Iron  Ore  Co.  t?.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  392. 
OGLESBY  COMMITTEE. 

Result  of  conference.    Kiser  Co.  v,  C.  of  G.  Ry.  Co.  430  (435). 
ORIGIN. 

Rate  on  beer  from  Pueblo,  Colo.,  to  Leadville,  Colo.,  originating  at  St  Louis, 
Mo.,  and  forwarded  from  Pueblo  without  intervention  of  shipper,  found 
unreasonable  and  reduced.    Baer  Bros.  Mercantile  Co.  r.  M.  P.  Ry.  Co.  225. 

Proportional  rate  out  of  El  Paso,  Tex.,  limited  to  traffic  over  one  line  which 
moved  in  over  tiiat  line  only,  unlawful.    Bascom  i7.  A.  T.  &  S.  F.  Ry. 
Co.  354. 
OVERCHARGE.    See  also  Wobds  and  Phrases. 

Where  initial  line  publishes  Joint  rate  not  concurred  in  by  connecting  lines, 
and  shipper  is  compelled  to  pay  a  greater  cliarge  tlian  that  named  in  the 
tariff,  he  may  recover  from  the  initial  line  the  difference  certainly  if  the 
rate  posted  is  found  reasonable.  Black  Horse  Tobacco  Co.  v.  I.  C.  R.  R. 
Co.  588. 

A  carrier  that  has  collected  an  overcharge  can  not  be  excused  from  repayment 
of  same  because  it  has  paid  it  to  another  carrier.  Amos  Rehberg  &  Co.  v. 
Erie  R.  R.  Co.  508. 

Carriers  criticised  for  delay  in  voluntarily  adjusting.    Tyson  &  Jones  Buggy 
Co.  r.  A.  &  A.  Ry.  Co.  330. 
PACKAGE  FREIGHT. 

No  good  reason  why  package  freight,  which  is  loaded  and  unloaded  upon  the 
team  track  or  at  private  siding,  should  not  be  handled  into  and  out  of  the 
car  by  8hlpi>er  in  same  manner  that  bulk  freight  is.    Wholesale  Fruit  & 
Produce  Asso.  t\  A.  T.  &  S.  F.  Ry.  Co.  596. 
PACKING. 

Classiflcntion  is  sometimes  made  with  respect  to  the  manner  of  packing  of 
articles.    Metropolitan  Paving  Brick  Co.  v.  A.  A.  R.  R.  Co.  197  (201). 
PAPER  RATE. 

liocal  rate  from  intermediate  out-oMine  point  only  useful  as  a  device,  no  such 
commodity  being  produced  in  tliat  section.    Sligo  Iron  Store  Co.  r.  A.  T.  ft 
S.  F.  Ry.  Co.  139  (142). 
PARTY. 

As  complainant,  who  is  a  commission  mercliant,  was  neither  consignor  nor 
consignee,  and  apparently  did  not  pay  the  charges,  order  will  be  entered 
that  defendant  refund  to  such  |>arty  as  may  be  lawfully  entitled  to  receive 
the  same.    Jones  r.  K.  C.  8.  Ry.  Co.  468  (470). 

Defendants  contend  that  complainant  Is  not  a  proper  party  to  maintain  action 
before  the  Commission.  Tlie  decisions  of  the  Commission  and  the  law 
itself,  stand  for  the  principle  that  complainant  is  entitled  to  standing  under 
the  act    West  End  Improvement  Club  r.  O.  ft  C  B.  R.  &  B.  Co.  238  (240). 
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PAST  RATES— Continued. 

No  matter  bow  long  a  practice  has  been  In  effect.  It  may  be  cballenged. 
Remedial  statutes,  sucb  as  tbe  Interstate  commerce  law,  are  generally  en- 
acted because  of  abuses  of  long  standing.  Boise  Commercial  Club  v»  Adams 
Express  Co.  115  (110). 

Rate  on  bigbly  competitive  article  long  maintained,  advanced,  and  tben  re- 
duced to  old  figures.  Advanced  rate  not  found  unreasonable,  and  claim 
for  reparation  denied.  Pabst  Brewing  Co.  v,  C.  M.  &  St.  P.  Ry.  Co.  3S0; 
Scboenhofen  Brewing  Co.  v.  A.  T.  &  S.  F.  Ry.  Co.  329. 

It  is  plainly  undesirable  to  disturb  a  method  of  rate  making  long  established 
and  g^ierally  satisfactory  without  convincing  proof  of  its  Injustice.  Acme 
Cement  Plaster  Co.  t7.  L.  S.  &  M.  S.  Ry.  Co.  30  (35). 

Existence  of  lower  rate  in  tbe  past  of  strong  evidentiary  value,  but  raises 
no  presumption  of  law  that  a  newly  established  higher  rate  Is  unreason- 
able.   Memphis  CJotton  Oil  Co.  v.  I.  C.  R.  RTJo.  313  (318). 

The  long-continued  maintenance  of  a  lower  rate  raises  no  presumption  of 
law  that  a  newly  established  higher  rate  Is  unreasonable.  Memphis  Cotton 
Oil  Qo,  V.  I.  C.  R.  R.  Co.  313  (318). 

Wh«i  water  competition  disappeared,  no  reason  why  Memphis  should  have 
continued  to  have  the  advantage  of  very  low  ratea  Memphis  Cotton  Oil 
Co.  V.  I.  C.  R.  R.  Co.  313  (320). 

PERCENTAGE  RATES. 

While  there  are  some  inequalities  resulting  from  the  base  rate  scaled  down 
to  points  between  Chicago  and  New  York,  experience  seems  to  show  that, 
on  the  whole,  the  present  adjustment  operates  without  undue  discrimina- 
tion l>etween  different  shippers  and  localities.  Acme  Cement  Plaster  Co. 
v.  L.  S.  ft  M.  S.  Ry.  Co.  30  (33). 

The  general  foundation  upon  which  rests  the  whole  structure  of  eastbound 
and  westbound  rates  In  the  ^  percentage-basis "  territory  described  and 
discussed.    Saginaw  Board  of  Trade  r.  Grand  Trunk  Ry.  O).  128. 
PERSONALITY  OF  (X)NSIGNEE. 

No  basis  for  difference  In  rates.  Qllgo  Iron  Store  Co.  t?.  A,  T.  &  S.  F.  Rj. 
Co.  139  (142). 

PETITION  FOR  REHEARING.     See  Reheabino. 

PHYSICAL  OPERATION. 

Extension  of  their  (carriers*)  lines  to  New  York  was  not  In  compliance  with 
any  requirement  of  the  act.  It  was  merely  the  exercise  by  tbe  carriers 
of  business  discretion  In  a  matter  of  physical  operation,  concerning  which 
tho  Federal  (tovemment  has  not  assumed  to  exercise  authority,  if  any 
exists.  Federal  Sugar  Refining  Co.  r.  B.  &  O.  R.  R.  Co.  40  (45). 
In  the  performance  of  its  |>assenger  service  a  carrier  operates  in  a  wide 
field  of  reasonable  discretion  in  tbe  adaptation  of  Its  service  to  the  Infinite 
variety  of  circumstances  and  conditions  confronting  it  Only  such  result- 
ing discriminations  as  are  undue  and  unreasonable  are  forbidden.  Loch 
Lynn  Construction  Co.  r.  B.  ft  O.  R.  R.  Co.  396. 

PI^NT  FACILITIES. 
The  service  performed  by  the  Crane  R.  R.  Co.  for  tbe  complainant  '»  tliat 
of  a  plant  facility,  the  expense  of  which  should  be  borne  entirely  by  the 
complainant,  and  which  no  nlllroad  under  the  guise  of  the  abson>ilon  of 
a  switching  charge  may  lawfully  sustain.  Crane  Iron  Works  v.  C.  R.  R. 
Ca  of  N.  J.  614. 
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±-»ai  iar  nte  t^i   L J*ar4an;i :  bai:Bak.     A;9AracB»  GiiwtiJ  Asat  r.  JL  C  I^ 
K.  B.  OtK  -CS. 

]kiiTi»  la  s*i^nji:n4K.  !)<ir  wiuoi  tfm.:  -:«>{n{)«firL»>a  d'»|>f^«nA  no  it—  t» 
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Ijam  ;ep>«&'^i<£»»  J.C  I>!cr.'i:  loii  T  .itt^t  w^s  dbe  ns«X  if  F«)t  «f  actaal  water 

tfitHT  j't-ii^*.!!  oa  t2i^  jLJDsk    StcoAv  BiALTil  of  TH  Mh  r.  Gcud  Tl^ii  ^y. 

WlLere  cn:i:$i>>ct:i':i«:a  »rr^.-«-  kas  ben  ruB^trtA  for  w^k^  no  taitff  aatkocfty 
wtsitiMT*^  «x:$ts  ajiii  vt*er^  «L.:r«»r  ^ud  sea  ciancd  bgr  carrier  for  tkmt 
si*rTi*ie-,  ■VirT-'<w.  n  ii*  ;:rjftii:r>c  ^J  ri-^uir^  vtet  was  a 
c&Arce  f*^  tb«  9«rr>.-e  a:ad  :o  ooin»r  rv^ajaacnt  of  vliatever 
o:*:  •^  '.e^i  --.ier  ii^l  iVt«  so.^  nea^K:^t>  <±arpeL  McBftMs  Fi«i|Ekt  Bvrmi 
r-  KL  C.  SL  Ry-  Ox  l«\ 

Ccc:-.'*:  n  t>"^  a-:i.  Tizj  i->  e«ai\>i;.  rate  ia  >I<*i>>x  Dor  to  ordrr 
x;j:.-^  «f  fritTine'  rate  fp  c  r=^:ed  State*  i^  j"-:ni  in  Mexico^  bnt  it 
rwi'ilre  Ai:.«e-np.-:i:i  carriers  to  d  ?*>c:irae  a;^7:T:r-«  >.4nt  tbrcmsl'  rate,  and. 
wL*T»?  it-:-"h  rate  t;-*  b«f^et  t-.*  inta^lj  r.  .'•:r.:.i:L«l-  nay  inquire  into  Its  «•- 
m/r^^y  :*^*'*ii*  an-i  award  din-ares.  lila^k  Horse  Tot»cco  Col  r*  I.  C.  R.  R. 
Co,  &<<^ 

Cor:,n..j'**:"n  i*  es^-rv.jsjs^y  citt-jriit^l  aL«l  ed^-wvred  to  pass  npno  tbe  icaaua- 
aJ/.'^ej*  of  a  cLiinre  f*''r  inii.>j*jrta:^«o  ur  the  reaj^^uablencfli  of  any  refnln- 
tlon  or  prs'ni'-e  affecting?  »>rli  chanre,  e:x{*r€«9ied  io  a  tarilf  iawMd  by  any 
carrier  p':Jijf^.t  to  tLe  j-ro*  i«ir>nft  of  tbe  act-  Hnod  4  Sons  r.  DeL  4  Hod. 
C^o.  15  HiM. 

CommiiwIaD  h;ifi  no  antbority  to  appmve  or  enforce  a  prirate  MgneuMeut  inade 
between  nli\\*\ien  and  carrier?  con«'eminf;  cbarfres  for  transportatioo,  nor  la 
ft  bffund  by  fUK'b  acreenieot  when  reasooableoeflB  of  cfaarses  are  cbaDcnieed 
In  tbe  iDr*de  prcwrribed  in  tbe  art.     Hood  &  Sous  r.  Del  &  Hud.  Co.  15  (18>. 

Only  limf  til  tlon  to  power  of  Comnii^wion  to  ei^tabltiib  a  thTongh  roote  Is  where 
tbere  la  already  a  reasonable  or  satlicfartory  tbrongh  route  in  existence,  and 
tbat  fa  a  qaestfon  of  fact  for  determinatfon  by  this  GommiHlon.  Oedar 
HUi  Coal  &  Coke  Co.  r.  C  ft  &  By.  Ca  479  (4S1). 
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POWER  OF  COMMISSION— Continued. 

Section  15  is  the  domlnatliig  and  controlling  expression  of  the  real  object 
and  meaning  of  the  act  It  makes  tbe  Conmiission  a  f^)ecial  expert  body 
to  deal  with  rates  and  practices  affecting  rates,  not  a  body  to  take  the 
place  of  courts.    Joynes  t;.  P.  R.  R.  Ck>.  861. 

Reservation  in  charter  by  Congress  of  right  to  fix  charges  '*by  appropriate 
legislation  "  exercised  by  delegation  of  this  authority  to  the  Commission. 
West  End  Improvement  Club  v.  O.  Sc  C.  B.  R.  Sc  B.  Co.  230  (246). 

Proceedings  in  court  to*  restrain  advanced  rates  dismissed,  as  the  question 
of  reasonableness  of  rates  was  one  peculiarly  within  cognizance  of  this 
Commission.    Memphis  Cotton  Oil  Co.  r.  I.  C.  R.  R.  Co.  313  (314). 

The  act  was  clearly  intended  to  prescribe  the  only  rule  as  to  regulation  of 
Interstate  rates  and  it  supersedes  different  rules  in  prior  statutes.  West 
End  Improvement  Club  r.  O.  &  C.  B.  R.  &  B.  Co.  230  (247). 

Commission  is  not  vested  with  powers  of  a  court  of  equity  to  relieve  from 
hardships  resulting  from  improvident  arrangements  between  the  parties. 
Werner  Saw  Mill  Co.  v,  I.  C.  R.  R.  Co.  388. 

Commission  no  power  to  award  damages  for  loss  and  damage  resulting  from 
decay  of  fruit  arising  from  delay  and  discrimination  in  furnishing  unload- 
ing facilities.    Joynes  r.  P.  R,  R,  Co.  361, 

The  CTommisslon  Is  a  special  tribunal  with  limited  powers.  Joynes  r.  P.  R. 
R.  O).  361. 

Commission  no  power  to  require  increase  of  rate.  Merchants  Cotton  Press 
&  Storage  Co.  r.  I.  C.  R.  R.  O.  08  (102). 

POWER  OF  CONGRESS. 

Elxtension  of  their  (carriers')  lines  to  New  Tork  was  not  in  compliance  with 
any  requirement  of  the  act.  It  was  merely  the  exercise  by  the  carriers  of 
business  discretion  in  a  matter  of  physical  operation  concerning  which  the 
Federal  Government  has  not  assumed  to  exercise  authority,  if  any  exists. 
Federal  Sugar  Refining  Co.  r.  B.  &  O.  R.  R.  Ck>.  40  (45). 

Where  regulation  of  commerce  requires  a  uniform  rule  the  power  of  Congress 
is  exclusive,  but  where  it  requires  different  rules  for  different  localities 
the  State  may  legislate,  but  only  In  absence  of  congressional  action.  West 
End  Improvement  Club  r.  O.  A  C.  B.  R.  A  B.  Co.  230  (247). 

If  the  contention  is  correct  tliat  defendants  are  not  subject  to  the  act  to 
regulate  commerce,  the  reasonableness  of  the  fares  could  be  determined 
only  by  the  common  law  or  by  Congress.    West  E2nd  Improvement  Club 
r.  O.  &  C.  B.  R.  &  B.  Co.  230  (246). 
PRECEDENT. 

On  authority  of  previous  case,  reparation  awarded  complainant  for  exaction 
of  unreasonable  charge  on  a  shipment  of  hard-wood  lumber  from  Black 
Rock,  Ark.,  to  San  Francisco,  Cal.  White  Brothers  r.  A.,  T.  &  S.  F. 
Ry.  Co.  416. 

Reparation  awarded  on  certain  shipments  of  sngar-beet  palp  from  Janes- 
ville.  Wis.,  to  \^rious  destinations  in  the  states  of  New  Tork  and  Penn- 
sylvania on  the  authority  of  /xirroire  Milling  Co.  v.  C.  d  A\  W.  Ry,  Co,,  ante. 
Larrowe  Milling  Co.  r.  C.  &  N.  W.  Ry.  Co.  548. 

Case  controlled  by  Larrowe  Milling  Co,,  ante.  Amos  R^berg  &  CJo.  r.  Erie 
R.  R.  Co.  508. 

Merle  Co.  v.  A.,  T,  d  ft,  F.  Rg.  Co.,  ante,  foUowed.    Merle  Oo.  p.  N.  Y.,  N.  H. 
&  H.  R.  R.  Co.  585. 
PREFERENCE. 

The  lease  to  Bunch,  at  a  nominal  rental  of  an  elevator  erected  by  the  de- 
fendants on  their  right  of  way  at  Argenta,  Artu  operates  as  an  onlawfal 
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prefereoce  fn  fsTor  of  Buodi  snd  as  an  wajatt  <liar  i  iMlaatJoM 
dealera  and  dilppers  of  grain  at  Little  Bock.     Broofc-Banck  Mill  & 
rator  (U}.  v.  M*  P.  By.  Co.  158. 

Baten  from  Ciiican^  to  Dea  Moinea  alleged  to  glre  undue  advanta^ 
irretereoce  to  Minneapolis  and  St.  Panl  as  agafnat  Dca  Moinea  i7eU,  no 
unreaaonable  preference  estabiisbed.  Greater  Dea  Moines  Qa—lttce  r. 
C,  B.  h  k  P.  By.  Co.  57. 

No  vfolfltiim  of  tbe  statute  results  from  a  preferebee,  tboogli.  fosnd  to 
to  a  corporation  engaged  solely  in  tbe  conipfcaalon  of  cotton  in  wliicli  It 
no  interest*    Mercbants  Cotton  Press  ft  Storage  Co.r.  LCB.B.Ool98 
(104). 
PBKI'AYMENT. 

Tliere  can  t>e  but  one  lawfnl  rate  between  two  points,  and  tbe  law  takes  no 
crognizance  wbaterer  of  tbe  distinction  made  by  express  companlea 
f/rernid  and  collect  sbipments.     Boise  Commercial  Clob  r.  Adama 
(Uk  115  (121). 

furriers  may  not  lawfully  make  a  difference  in  rates  based  upon  tbe  time  of 
payment  of  ctiarges.     Boise  Commercial  CHub  r.  Art^iwm  Express  On.  115. 
PBEVIOUS  HAUL. 

It  is  difllcult  to  see  bow  earnings  of  from  $24  to  $48  per  car  for  a  baul  of 
some  Z4iO  miles  can  be  beld  an  excesslTe  return  for  tbe  sciilce  rendered, 
nor  is  tbis  conclusion  affected  by  consideration  of  tbe  fact  tbat  atiipments 
in  question  consisted  of  returned  empties  and  tbat  carrier's  dilef  recom- 
pense comes  from  outbound  movement.  Pabst  Brewing  Co.  r.  C,  M.  Jb  81. 
P.  By.  Ca).  359  (380). 

Proportional  rate,  lower  tban  local,  from  El  Paso.  Tfex.,  pubUsbed  by  tbe 
Santa  Fe,  applicable  only  to  traffic  wblcb  moved  into  El  Paso  over  that 
line,  unlawful.    Bascom  v.  A.,  T.  ft  S.  F.  By.  Co.  354. 
PBCXrEDUBE. 

Bates  tiaving  been  found  to  l>e  unreasonable,  complainant  subsequently  filed 
Its  petition  for  reparation,  but  upon  its  application  tbe  case  was  dismlaaed 
witbout  prejudice.  Upon  motion  for  reinstatement  nunc  pro  tmnc  it  was 
so  ordered.     Werner  Saw  Mill  O.  r.  I.  C.  B,  B.  O).  388. 

Commission  can  not  sanction  practice  tbat  would  permit  revival  of  claims 
barred  by  tbe  statute  by  subsequently  attaclilng  tbem  to  otb^  claims  pre- 
Hented  wltbin  the  prescribed  period.  Werner  Saw  Mill  Co.  v,  I.  C.  B.  R. 
Co.  388  (390). 

Complaint  dismissed  on  motion  of  complainant,  complaint  bavtng  been  sati»- 
fled.    Mill  Creek  C^nnel  Coal  Co.  v.  Coal  &  Coke  By.  Co.  306. 
PBOFIT. 

Tbe  position  of  tbe  growers  of  pineapples  in  Florida  is  tbat  sucb  rates  sbould 
be  estabiisbed  as  will  permit  tbem  to  marlcet  tbelr  product  at  a  reasonable 
profit.  No  sucb  test  of  tbe  justness  of  a  transportation  cbarge  can  be 
admitted.    Florida  Fruit  &  Vegetable  Asso.  r.  A.  C.  L.  B.  B.  Co.  552  (560). 

Owner  of  freight  who  bas  paid  an  unreasonable  rate  entitled  to  reparation 
irreH|)ective  of  tbe  profits  accruing  from  bis  business.    Kindlon  v.  8.  P.  Co. 
251   (254). 
PBOPOBTIONAL  BATE. 

A  proportional  rate  is  nothing  more  or  less  tban  a  separate  estabiisbed 
rate,  as  tbat  phrase  is  used  In  section  6  of  tbe  amended  act,  applicable  to 
through  transportation.  And  it  has  not  t>een  understood  tbat  a  separately 
established  rate  can  be  other  than  an  open  rate  available  to  alL  Bascom 
Co.  t7.  A.  T.  A  S.  F.  By.  Co.  354  (356). 
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PROPORTIONAL  RATE— ConUnued. 

ComblDatloQ  through  rates  from  points  east  of  Illinois-Indiana  state  line  to 
Des  Moines,  Iowa,  are  excessive,  unreasonable,  and  unlawful  by  reason 
of  the  excessive  proportionals  applied  by  the  Rock  Island  on  through 
traffic  from  Roclc  Island,  111.,  to  Des  Moines.  Greater  Des  Moines  Com- 
mittee t\  C.  R.  I.  &  P.  Ry.  Co.  54. 

Local  rates  fixed  on  all  classes  of  merchandise  t>etween  points  on  the  Big 
Sandy  &  Cuml>erland  to  l>e  used  as  separately  established  proportional 
rates  applicable  on  through  businesa  Blankenship  v,  B.  S.  &  C.  R.  R. 
Co.  669. 

Failure  to  apply  proportional  rates  on  grain  from  Omaha  and  Council  Bluffs 
through  Henderson,  Ky.,  destined  to  the  Southeast,  as  applied  through 
other  Ohio  River  crossings  resulted  in  discrimination.  Henderson  Elevator 
Co.  v.  I.  C.  R.  R.  Co.  573. 

Proportional  rates  on  citrus  fruits  and  pineapples  from  Florida  tmse  points 
to  specified  destinations  north  of  the  Ohio  River  and  east  of  the  Missouri 
River  found  unreasonable  and  reduced.  Florida  Fruit  &  Vegetable  Asso. 
r.  A.  C.  L.  R.  R.  Co.  552. 

Proportional  carload  rates  on  vegetables  from  Florida  iMise  points  to  Balti- 
more, Philadelphia,  New  Yoric,  and  Boston  found  unreasonable  and  ordered 
reduced.     Florida  Fruit  &  Vegetable  Asso.  r.  A.  C.  L.  R,  R.  Co.  552. 

Proportional  rate  applicable  from  farther  distant  point  at  which  competition 
exists  not  extended  to  intermediate  point  Crutchfleld  Sc  Woolfolk  t?.  L.  ft 
N.  R.  R.  Co.  302  (303). 

Proportional  rnte,  lower  than  local,  from  El  Paso,  Tex.,  published  by  the 
Santa  Fe,  limited  to  traffic  which  moved  into  El  Paso  at  any  time  in  the 
past  via  that  line  only,  unlawful.    Bascom  v,  A.  T.  &  S.  F.  Ry.  Co.  354. 

Through  charges  found  unreasonable  because  of  excessive  proportional  class 
rates  constituting  a  factor  in  the  through  charge.  Ottumwa  Commercial 
Asso.  r.  C.  B.  &  Q.  R,  R.  Co.  413. 

No  ground  for  criticism  of  proportional  rates  applicable  only  to  through 
movements  from  a  defined  territory  or  group  of  points.    Bascom  t?.  A.  T. 
&  S.  F.  Ry.  Co.  354  (356). 
PROTECTING  THE  RATE. 

Commission  can  not  permit  refund  applicable  to  particular  shipment  for  sole 
purpose  of  enabling  carriers  to  make  good  a  rate  not  in  effect  when  ship- 
ment moved,  but  which  they  had  agreed  to  protect.  Such  a  practice  would 
do  away  with  published  tariff  altogether  if  generally  applied*  Crowell  & 
Spencer  Lumber  Co.  r.  T.  &  P.  Ry.  Co.  333. 
**  RAILROAD."  See  Words  and  Phrases. 
RAILROAD  CONSIGNEE. 

Lumber  consigned  to  consignor,  sold  to  delivering  line,  refused  by  delivering 
line  at  junction  on  the  ground  that  complainant  was  not  known  at  des- 
tination. Reparation  awarded  to  cover  transfer  and  demurrage  charges 
accruing  on  account  of  such  refusal.  Germain  Co.  r.  N.  O.  A  N.  B.  R.  R. 
Co.  22. 
"ILVILWAY."  See  Words  and  Phrases. 
RRVSONABLE  RATE.    See  also  Measure  of  Rate. 

Where  transportation  service  has  been  rendered  for  which  no  tariff  atzthorlty 
whatever  exists  and  where  shipper  paid  sum  claimed  by  carrier  for  that 
service.  Commission  has  Jurisdiction  to  inquire  what  was  a  reasonable 
charge  for  the  service  and  to  order  repayment  of  whatever  carrier  has 
collected  over  and  above  such  reasonable  charge.  Memphis  Freight  Bureau 
r.  K.  C.  8.  Ry,  Co.  90. 
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REASONABLE  RATE— Continued. 

Agreement  covering  points  in  controversy  filed  and  tariff  issned  based 
thereon.  Upon  disagreement  of  parties  as  to  interpretation  of  tariff,  Hdd: 
Such  an  agreement  may  be  regarded  and  used  as  evidence  of  an  admission 
as  l>etween  the  parties  executing  it,  of  strong  evidentiary  value,  that  rate 
agreed  upon  is  reasonable.    Hood  &  Sons  i;.  Del.  &  Hud.  Ck>.  15. 

Overproduction  of  pineapples  in  Florida  to  an  unhealthy  extent  It  is  the 
duty  of  these  railroads  to  establish  reasonable  transportation  charges  and 
in  so  doing  competitive  conditions  must  be  considered,  but  it  is  not  their 
duty  to  malce  good  to  the  producer  the  result  of  his  own  folly  or  misfor- 
tune.    Florida  Fruit  &  Vegetable  Asso.  t?.  A.  C.  L.  R.  R,  Co.  552  (561). 

The  position  of  the  growers  of  pineapples  in  Florida  is  that  such  rates  should 
be  established  as  will  permit  them  to  market  their  product  at  a  reasonable 
profit  No  such  test  of  the  Justness  of  a  transportation  charge  can  be 
admitted.     Florida  Fruit  &  Vegetable  Asso.  r.  A.  C.  L.  R.  R,  Co,  552  (560). 

Reasonableness  of  any  adjustment  can  not  be  ascertained  with  mathematical 
accuracy,  especially  where  there  must  be  considered  not  only  individual 
rates  and  comparisons,  but  also  conditions  leading  to  and  the  history  of  the 
adjustment    Kiser  Co.  r.  C.  of  G.  Ry.  Co.  430  (441). 

A  complainant  is  not  deprived  of  his  right  to  a  reasonable  rate  by  the  fact 
that  the  defendants,  through  neglect  of  the  rules  of  this  Commission  as 
to  publication  of  their  tariffs,  had  failed  to  establish  that  rate  In  legal 
form.    Black  Horse  Tobacco  Co.  v.  I.  C.  R.  R.  Co.  588. 
RE<X>NSIGNMENT.     See  also  Reshipping. 

Shipment  sent  to  interstate  point,  stored  and  subsequently  part  removed 
and  forwarded  to  point  within  same  state  Confining  decision  to  exact 
situation  before  Commission.  Held,  that  the  right  of  reconslgnment  in 
transit  does  not  carry  with  it  the  right  to  remove  a  portion  of  carload  at 
reconslgning  point.  Acme  Cement  Plaster  Co.  r.  C.  &  A.  R,  R.  Co.  220 
(222). 

The  privilege  is  a  thing  of  value  to  the  shipper  and  of  expense  to  carrier; 
therefore  a  charge  may  be  made,  but  the  value  and  extent  of  that  sorice 
vary,  and  the  charge  should  be  in  proportion  to  the  service.  Beekman 
Lumber  Co.  r.  K.  C.  S.  Ry.  C!o.  86  (87). 

Charge  of  $5  is  excessive  where  only  name  of  consignee  is  changed.  One 
dollar  per  car  is  a  reasonable  charge.  Beekman  Lumber  Co.  v.  K.  C.  S. 
Ry.  Co.  86. 

Shipment  between  two  interstate  points,  stored  and  subsequently  reconidgned 
to  point  in  same  state.  Held,  Second  shipment  was  not  interstate  com- 
merce.   Acme  Cement  Plaster  Co.  r.  C.  A  A.  R.  R.  Co.  220. 

Reconslgnment  is  a  privilege,  not  a  right  to  be  demanded,  and  can  only  be 
corrected  where  necessary  to  correct  unjust  discrimination.  Cedar  Hill 
Coal  &  Coke  Co.  r.  C.  &  S.  Ry.  Co.  479  (487). 

Shipment  billed  locally,  new  bills  issued  and  forwarded  to  another  destina- 
tion.    Held,  Application  of  Joint  throng  rate  from  origto  to  ultimate 
destination  denied.    Clements  Horst  CJo.  r.  S.  P.  Co.  576. 
RECORD. 

Under  a  stipulation  entered  into  by  and  between  the  parties,  the  testimony 
taken  in  another  case  was  read  in  evidence  and  the  case  was  submitted 
without  any  additional  testimony  whatever.  Bartles  OU  Co.  r.  C  If.  Ik 
St  P.  Ry.  Co.  146  (147). 
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REDUCED  RATES. 
Section  22  i^ves  carriers  right  to  transport  traffic  for  tbe  use  of  United 
States,  state,  or  mnnicipal  governments  at  reduced  rates  If  they  see  fit  to 
do  so.  GoBiinlssion  has  no  power  under  the  law  to  require  reduced  rates  for 
the  above  authorities.  Metropolitan  Paving  Brlcic  Go.  r.  A.  A.  R.  R.  Co. 
197  (204). 

REDUCTION  OF  KATE. 
A  carrier  voluntarily  establishing  a  through  rate  less  than  the  sum  of  the 
locals  after  shipment  has  moved  does  not,  ipso  facto^  become  liable  for  the 
difference  t)etween  the  amount  charged  and  the  amount  which  would  have 
been  collected  if  the  through  rate  had  been  in  effect  at  the  time  of  move- 
ment.   Stock  Yards  Cotton  &  Linseed  Meal  Co.  r.  M.  K.  &  T.  Ry.  Co.  205. 

REFRIGERATION. 
Malaga  grapes,  while  not  requiring  refrigeration,  do  require  care  in  trans- 
portation to  protect  against  low  temperatures,  and  the  carriers  generally 
provide  refrigerator  cars  for  their  transportation,  but  without  icing.    Con- 
nolly-Fnnning  Co.  r.  P  R.  R.  Co.  283  (285). 

REFRIGERATION  CHARGE. 

Refrigeration  charges  on  carload  asparagus  to  New  York  and  Boston  found 
to  be  not  unreasonable.     Asiuiragus  Growers  Asso.  v,  A.  C.  L.  R.  R.  Co.  423. 

No  provision  in  tariff  for  assessment.  Shipper  paid  sum  demanded.  Commis- 
sion has  jurisdiction  to  inquire  what  was  a  reasonable  charge  and  to  order 
repayment  of  whatever  carrier  has  collected  over  and  above  such  reason- 
able charge.    Memphis  Freight  Bureau  r.  K.  C.  S.  Ry.  Co.  90. 

Additional  charge  of  $15  for  icing  unnecessary  for  precooled  fruit  and  unrea- 
sonable. C^allfomia  Fruit  Growers'  Exchange  r.  Santa  Fe  Refrigeration 
Despatch  Co.  404. 

REGULATION. 

If  the  contrition  is  correct  that  defendants  are  not  subject  to  the  act  to 

regulate  commerce,  the  reasonableness  of  the  fares  could  t>e  determined  only 

by  the  common  law  or  by  Congress.    West  End  Improvement  Club  r.  O.  & 

C.  B.  R.  &  B.  Co.  239  (246). 
Act  applies  to  both  passenger  and  freight  business.    West  End  Improv^nent 

Club  r.  O.  &  C.  B.  R.  &  B.  Co.  239  (244). 

REHEARING. 

Rehearing  on  supplemental  petition  granted  and  certain  other  redactions 

in  rates  made.    Mountain  Ice  Co.  r.  D.  L.  &  W.  R.  R.  Co.  447. 
Petition  for  denied.    Hitchman  Coal  &  Coke  Co.  r.  B.  &  O.  R.  R.  Co.  473. 
Petition  by  defendant  denied.    Woodward  ft  Dickerson  r.  L.  &  N.  R.  R.  Co.  9. 
REI^TIVE  ADJUSTMENT. 

The  matter  of  adjusting  rates  relativ^y  to  meet  conditions  that  will  arise 
after  tbe  reduction  herein  ordered  is  made  rests  primarily  with  the  de- 
fendants.    Baer  Bros.  Mercantile  Co.  v.  M.  P.  Ry.  Co.  225  (229). 

RfiUJlTIVE  RATES. 

Where  rates  on  a  particular  commodity  bear  a  uniform  relatloQ  to  rates  of 
a  certain  class,  any  inequalities  in  those  rates  as  between  different  places 
are  those  peculiar  to  that  class.  Acme  Clement  Piaster  Co.  v.  L.  S.  A  M.  S. 
Ry.  Ca  30  (35). 

Rates  in  one  section  furnish  no  reliable  standard  by  which  to  measure 
tlie  reasonableness  of  rates  in  another  section  where  dissimilar  conditions 
prevaiL    Acme  Cement  Plaster  Co.  r.  L.  &  A  M.  &  Ry.  Co.  80. 
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BELATIVE  BATES-Cbotmned. 

CimiinstaDces  and  conditioDS  mt  Minnespolis  and  St.  Paul  not  th^  same  aa  at 

Cbica^o  to  jostify  order  requiring  carriers  to  assiat  in  unloading  fmit  and 

Tegetablea  at  Minneapolis  and  Cbicaso.    Wholesale  Pmlt  ^  Produce  Aaao. 

r.  A.  T.  4  Sw  F.  By.  Ox  506u 
Rates  oo  walnat  logs  from  Weiner  and  St.  Francis;  Ark«  and  intermediate 

points  to  East  St.  Loois  compared  with  other  rates  on  die  same  commodity 
*  in  tliat  general  t»ritof7  and  fbmid  anreaaoiial»le.    Bast  St.  L4Miis  Wainet 

Co.  r.  St.  U  S.  W.  Bj.  Co.  of  T^exas.  582. 
Percentages  of  Cliicago  rates  from  Atlantic  seaboaid  to  Saginaw^  Flint,  and 

other  points  in  Saginaw  VaUey  not  foond  too  lii^  wlien  compared  with 

percentages  that  fix  rates  to  other  groups  in  adjacent  territofy.    Saginaw 

Board  of  Trade  r.  Grand  Trunk  By.  Oo.  12& 
Where  rates  not  shown  onreaaooahle.  rednctJon  whi^  woold  be  followed  by 

like  rednctioos  at  competitiTe  points  maintaining  same  reUtionahip  not 

Jostified.    Montgomery  Frri^t  Borean  r.  L.  Jk  N.  B.  B.  Go.  521  (529). 
Mere  fact  that  rates  on  sheep  orer  Northern  PacUlc  Bailway  and  Great 

Nortliem  Bailway  westlxHmd  to  Tscoma  may  haTe  been  less  tlian  frooB 

California  points  not  snlBcient  to  establish  California  rates  were  anreaaoQ- 

able.     Carstens  Paddng  Co.  r.  Sa  Pac  Ca  6  (8). 
Saginaw,  Mich.,  removed  from  the  great  cdiannels  of  tliroagh  transportatiOQ, 

which  necessarily  tends  to  higher  rates  tlian  are  accorded  comrntmitles  in 

close  proximity  to  those  points  farorably  eitnated.    Saginaw  Board  of 

Trade  r.  G.  T.  By.  Co.  128. 
Bate  of  50  cents  per  100  poonds  on  hemp  in  carloads  from  Padflc  coast  tenal- 

nals  to  Bismarck,  N.  Dak.,  not  foond  to  l>e  discriminatory  as  compared 

with  rate  of  55  cents  from  same  points  to  Chicago.    HeUstrom  r.  N.  P.  By. 

Co.  580. 
Bates  on  black  powder  from  Montcfaanin,  IM^  to  PeDnqriranla  and  Ohio 

points  sboald  not  exceed  rates  from  otlier  points  In  "Philadelphia  Bate 

Basis  *"  t^Titory.     Du  Pont  de  Xemoors  Powder  Co.  r.  P.  B.  B.  Col  544. 
Bates  throogh   Memphis  on   lumber  from  competitiTe  pfodocing  points  In 

Mississippi  to  competitiTe  consoming  points  in  tlie  Northeast  fbond  nndaly 

discrimlnatonr  against  Cairo,  111.     Sondheimer  Co.  r.  ID.  Cent.  B.  B.  Co.  aOL 
ExtensiTe  application  of  fonrth-dass  rates  on  oils  and  Tohmtary  pobticatioB 

of  those  rates  by  other  carriers  than  defendants  most  be  fairly  mnonera- 

tiTe.     Bartles  Oil  Co.  r.  C.  M.  &  St.  P.  Bj.  Co.  146  (14<^). 
Where  same  relation  would  follow  redoction  of  rate,  the  reiatioo  aiKmld  be 

kept  in  mind  by  carriers  and  this  CommissioQ.    Florida  Froit  it  Vegetable 

ASBO.  t:.  A.  C.  L.  B.  B.  Co.  552  (561). 
Lower  rate  from  other  points  Id  Ticinlty  of  Caney,  KansL,  oo  Uqoid  asplialtom 

to  Minneapolis,  Minn.,  Tolnntarily  made  basis  of  rate  from  Canesr!    Central 

Commercial  Co.  r.  A.  T,  &  S,  F.  By.  Co.  166. 
Low  rate  oTer  long  and  drcnltons  route  to  obtain  long  haol  not  standard  d 

comparison  with  rates  orer  two  or  more  separately  owned  lines.    Cedar 

Hill  Coal  k  Coke  Co.  r.  C.  &  S.  By.  Co.  479  <4S5>. 
Bate  Tla  roote  which  shipment  took  Tolnntarily  reduced  to  basis  of  that  ria 

other  routes  to  same  p<»int.     Monarch  Milling  Co.  r.  C  B.  L  Ik  P.  By.  Ooi.  1 ; 

HaTemeyer  k  Co.  r.  U.  P.  B.  B.  Co.  13. 
Chicago-Oes  Moines  rate  compared  with  CliicagD-St.  Paul  rate.    ffeM,  No 

mireasonable  preference  or  adrantage  has  been  estabUiiied.    Greater  Dea 

Moines  Committee  r.  C.  B.  L  Ik  P.  By.  Co.  57. 
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Carrier  must  accord  to  points  on  its  own  line  which  are  entitled  to  similar 
treatmoit  equal  facilities  of  shipmoit  and  relatively  equal  rates.  Sond- 
helmer  Co.  v.  lU.  Cent  R,  R.  Co.  60  (64). 

Rates  on  cotton  from  Jackson,  Tenn.,  to  New  England  points  compared  with 
rates  from  Biownsyille,  Tenn.,  to  same  destination.  Railroad  Commission 
of  Tennessee  i?.  A.  A.  R.  R.  Co.  418. 

Georges  Creek  hasln  to  tide  water  on  coal  compared  with  rates  on  same  com- 
modity from  Pennsylvania  and  West  Virginia  fields  to  same  points.  Ameri- 
can Coal  Co.  V.  B.  &  O.  R.  R.  Co.  149. 

Rates  on  pineapples  from  Florida  points  up  to  the  base  points  and  beyond 
compared  with  rates  from  Habana,  Cuba.  Florida  Fruit  &  Vegetable  Asso. 
V.  A.  C.  L.  R.  R.  Co.  552  (659). 

It  does  not  follow  that  if  a  Joint  through  rate  is  effective  via  one  route  it  must 
necessarily  be  made  effective  via  another.  Males  Co.  r.  L.  &  H.  R.  Ry.  Co. 
280  (282). 

Astoria,  Oreg.,  rates  reduced  down  to  basis  of  proper  relationship  to  rates  to 
other  Pacific  coast  points.  Farmers'  Cooperative  &  Educational  Union  r. 
G.  N.  Ry.  Co.  406. 

Comparison  of  rates  with  those  in  other  sections  fails  whoi  defoidant  operates 
at  extremely  high  cost  Sunnyside  Coal  Mining  Co.  v,  D.  &  R.  G.  R.  R. 
Co.  540. 

Class  rates  from  Chicago  to  Ottumwa,  Iowa,  compared  with  rates  from  Chi- 
cago to  Burlington,  Iowa.  Ottumwa  Commercial  Asso.  t?.  C  B.  &  Q.  R.  R. 
Co.  413. 

Salt  rates  from  Kansas  fields  to  Muskogee  compared  with  rates  to  Fort  Smith, 
Ark.    Muskogee  Traffic  Bureau  v.  A.  T.  &  S.  F.  Ry.  Co.  169. 

Rate  not  unreasonable  simply  because  a  lower  rate  is  in  effect  via  lines  of 
other  carriers.    South  Canon  Coal  O.  v.  C.  &  S.  Ry.  Co.  286. 

Rates  from  Memphis  to  destinations  in  question  compared  with  rates  from 
other  polnta    Memphis  Cotton  Oil  Co.  v.  I.  C.  R.  R.  Co.  313  (320). 

Rates  complained  of  found  not  unreasonable  as  compared  with  other  rates. 
Manahan  v.  N.  P.  Ry.  Co.  95  (97). 
RELEASE  OF  EQUIPMENT. 

Cars  are  primarily  for  transportation  and  not  for  storage  or  warehouse  pur- 
poses, and  the  public  as  well  as  carriers  are  vitally  interested  in  the  prompt 
release  of  cars.    TumbuU  Co.  v,  Erie  R.  R.  Co.  123  (125). 
REPARATION. 

Rate  from  EI  Paso,  Tex.,  to  Las  Cruces«  N.  Mex.,  lower  than  local,  applicable 
only  to  traffic  that  has  come  into  El  Paso,  at  any  time  in  the  past  over  de- 
fendants' line,  is  unlawful  and  discriminatory,  and  therefore  we  must  de- 
cline to  give  complainant  the  benefit  of  it  on  shipment  in  question.  Bascom 
t7.  A.  T.  A  S.  F.  Ry.  Co.  354  (358). 

No  order  made ;  but  complainant  and  accounting  officers  of  defendants  should 
check  shipments  falling  within  the  findings  herein  made  and  file  an  agreed 
statement  as  to  the  number,  weight  and  DM>vement  thereof,  whereupon  an 
order  for  reparation  will  be  duly  issued.  East  St  Louis  Walnut  0>.  r.  St 
I^  8.  W.  Ry.  Co.  of  Texas,  582. 

In  claim  for  reparation  for  alleged  unlawful  exaction  of  demurrage  charges, 
based  upon  the  construction  of  a  tariff  provision  and  dependent  upon  a 
question  of  fact  In  each  instance,  in  the  absence  of  specific  proof  as  to  each 
car,  the  Commission  could  not  make  an  award.  Murphy  Bros.  v.  N.  Y.  C  & 
H«  R.  R.  B.  Co.  457  (400). 


:. 'T-'a  It 
'■^'»rTi~--iL  lI-'Ti^— t  in^z  ^^HL  dm*  t^  tvAik^ihk  it  Ater  ca*e.    WcM  TVxms 

T>iL    L^t^IiriTi'iL    lif   r*iiiiTtii  naiTTi.   el 

nuiae     iLiiULtLa.  jt^  C  i-  r.  I«.  L  A  V.  K.  R>  C*l  ♦€7. 
-4vT-ra**d  fiL  u'-^unn  '€  m*  overrta.Tg-  £&£  !«•  ccvcer 

f-^M^'T*^  iti-crcmr  k«ectDi«t  <if  Tcfu&i  cif  6elrrvriB|r  Qbt  «»  recriie  car  frtHa 

IT*-  ^:»LiH^rrj:«^     <:-»«nntXL  C-fi,  r.  X-  O.  i:  X.  £L  R.  R.  0»-  2S. 
Hi-T*-  T-;»nrLTi.rT  T**tJi***^  tfT*T  btttriiii:.  but  rc^iaratiaa  rtmlfd    the 

Tj.a:  loid  rt:**  litre  t  \n^.ue  fclfiniM^  <«.  tiie  rBOocd  as 

imd€s-  Tli^  »axiiDer^-iiJ   (^^CidJtioxff  «iik±  futilj    fveralled.    HanaoB  Ik 

Co,  r.  L.  R  A  M,  R  Et.  tV..  SH  «3S«f.i. 
C'.4Lii  .«t^H  m  6**'\lZie^  tf*  * v^rd  re; i&rarion  njioii  ilil|iitnlB  morlii^  aodq  a 

pcbllstMMi  r>t^  wzxh  a  iTtv^te  nndentfaiidiag  tittt  a  lover  rate  would  be 

eAAt*:i«;h^    aud    refaratkfo    Bxade   with    apiwrml    ot   tliia   Ooaunlarfcii. 

AriDcmr  Car  Unes  r.  R.  P.  Oa  461- 
If  rate  was  in  fact  iinreaK»nabIe  detaiAaBts  moat  ottke  reparattoo  irre^ 

spectire  of  fact  that  8bif»per  coald  bare  cnjojed  lover  rate  If  MUpmenta 

bad  iDored  throngfa  a  different  gateway.    WUliar  r.  Oan.  Nor.  Que.  By. 

Co.  304  <305>. 
Rate  fouDd  nnreaflooable  as  of  tbe  present;  no  finding  aa  to  tbe  paat;  Bid>- 

sequentiy  petition  filed  for  reparation  on  baala  of  ahipmenta  made  two 

yearn  prior  to  redaction.    Denied.    Weat  Tezaa  Fuel  Co.  v.  T.  &  P.  Ry.  Co. 
491  (492). 
Tommiisaion  inquirea  witb  care  into  merita  of  complaints  prcaouted  by  riilp- 

"era  and  carrlera  jointly  leat  imlawfol  preferencca  be  miwltttngly  flaDC> 
oned.    Pabst  Brewing  Ck>.  v.  C  U.  &  8t  P.  By.  Oo.  808l 
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An  order  for  reparation  for  .unreasonable  rate  can  be  predicated  only  npon 
an  affirmative  finding  that  the  rate  exacted  was  In  fact  exceaBlve.  Pabat 
Brewing  Ck).  t?.  C.  M.  &  St  P.  Ry.  Co.  360. 

No  basis  for  merely  because  carrier  would  consent  Werner  Saw  Mill  Co. 
V.  I.  C.  R.  R.  Co.  388  (390) ;  Pabst  Brewing  Co.  i\  C.  M.  &  St  P.  Ry.  Co. 
359 ;  Pacific  Elevator  Co.  i?.  C.  M.  &  St  P.  Ry.  Co.  373. 

Line  participating  In  collection  of  overcharge  should  participate  in  refund 
on  basis  of  agreed  divisions,  though  no  order  can  be  entered  against  it 
because  not  a  party  of  record.     Jones  v,  K.  C.  S.  Ry.  Co.  468  (470). 

The  owner  of  freight  who  has  been  required  to  pay  an  unreasonable  rate 
is  entitled  to  reparation  irrespective  of  the  profits  accruing  from  his  busi- 
ness.    Kindelon  r.  S.  P.  Ck).  251  (255). 

Commission  will  not  award  reparation  on  basis  of  rate  that  is  lower  than 
that  which  it  would  prescribe  as  reasonable.  Pacific  Elevator  Co.  v. 
C.  M.  &  St.  P.  Ry.  Co.  373. 

A  carrier  that  has  collected  an  overcharge  can  not  be  excused  from  repay- 
ment of  same  because  It  has  paid  it  to  another  carrier.  Rehberg  &  Co.  v, 
Erie  R.  R.  Co.  508  (510). 

Reparation  claimed  on  shipment  moving  under  rates  about  which  no  testi- 
mony offered  or  proper  parties  pres^it  Claim  denied.  Baer  Bros.  Mer- 
cantile Co.  V,  Bl.  P.  Ry.  Co.  225  (227). 

Assessment  of  damages  by  Commission,  other  than  damages  that  may  be 
measured  by  differences  in  rates,  must  be  left  to  be  determined  by  courts. 
Joynes  r.  P.  R.  R.  Co.  361. 

Commission  can  not  award  reparation  for  damages  for  decay  of  fruit  result- 
ing from  discrimination  in  furnishing  unloading  facilitlea.  Joynes  v, 
P.  R.  R.  Co.  361. 

Complainant  entitled  to  reparation  for  the  amount  of  difference  between 
former  rates  paid  and  rates  found  to  be  reasonable  herein.  Hood  &  Sons 
V.  Del.  &  Hud.  Co.  15  (21). 

Complainant  having  died  since  this  action  was  begun,  the  sum  awarded 
should  be  paid  to  the  legal  representative  of  his  estata  Springer  r.  E.  P. 
&  S.  W.  R.  R.  Co.  322  (323). 

Commissiou  may  award  reparation  over  reasonable  rate,  where  charges  were 
not  embodied  in  any  tariff.    Memphis  Freight  Bureau  r.  K.  C.  S.  Ry.  Co.  00. 

Complainant  a  commission  merchant  who  did  not  pay  charges;  rermnitlon 
should  be  paid  to  whom  it  appears  is  entitled  to  it  Jones  v,  K.  C.  S.  Ry. 
Co.  468  (470). 

Claims  for  damages  not  directly  due  to  violation  of  the  act  are  cognizable  in 
courts,  not  before  Commission.  Carstens  Packing  Co.  r.  O.  R.  R.  &  N.  Co. 
126  (128). 

Rates  not  found  to  have  been  so  unreasonable  in  the  past  as  to  justify  award- 
ing reparation.     Mountain  Ice  Co.  r.  D.  L.  &  W.  R.  R.  Co.  447  (450). 

Commission  orders  reparation,  leaving  to  parties  matter  of  determining  what 
is  due.     Olympia  Brewing  Co.  r.  N.  P.  Ry.  (^o.  178  (181). 

Reparation  in  any  given  case  is  due  the  person  who  has  been  required  to  pay 
an  unlawful  charge.     Kindelon  r.  8.  P.  (^o.  251  (254). 

Reparation  will  be  awarded  upon  presentation  of  evidence  of  payment  of 
freight  charges.    Crutchfleld  &  Woolfolk  Co.  r.  U  &  N.  R.  R.  Co.  302. 

Division  of  re[)aratlon  between  carriers  left  to  them.  Davenport  Pearl  But- 
ton Co.  t\  C.  B.  &  Q.  R.  R.  Co.  193. 
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KEPARATION — Clasbitied  List. 
Discrimination : 

Henderson  Elevator  Co.  v.  I.  C.  R.  R.  Go.  578. 

Olympia  Brewing  Co.  v,  N.  P.  Ry.  Co.  17a 

Sondbeimer  Co.  v.  111.  C^t  R.  R.  Co.  60. 
Misronting : 

Carstois  Packing  Co.  t?.  O.  R.  R.  &  N.  Co.  125. 

Foster  Lumber  Co.  r.  A.  T.  &  S.  F.  Ry.  Co.  292. 

Larrow  Milling  Co.  v.  C.  A  N.  W.  Ry.  Co.  443. 

Saner- Wblteman  Lumber  Co.  v.  T.  &  N.  O.  R.  R.  Co.  290. 
Overcharge : 

Contact  Process  Co.  v.  N.  Y.  C.  &  St  L.  R.  R.  Co.  184. 

Ellsworth  Produce  Co.  v.  U.  P.  R.  R.  Co.  182. 

Germain  Co.  v.  N.  O.  &  N.  E.  R.  R.  Co.  22. 

James  &  Abbot  Co.  v,  B.  &  M.  R.  R.  273. 

Jones  17.  K.  C.  S.  Ry.  Co.  468. 

Kaye  &  Carter  Lumber  Co.  v.  M.  &  I.  Ry.  Co.  200. 

Larrowe  Milling  Co.  t?.  C.  A  N.  W.  Ry.  Co.  443. 

Larrowe  Milling  Co.  v.  C.  &  N.  W.  Ry.  Co.  548. 

Munroe  &  Sons  v,  Mlcb.  Cent.  R.  R.  Co.  27. 

Otis  Elevator  Co.  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  3. 

Rebberg  &  Co.  v.  Erie  R.  R.  Co.  508. 
Unreasonable  rate: 

Acme  Cement  Plaster  Co.  r.  L.  8.  &  M.  S.  Ry.  Co.  30. 

Aetna  Powder  Co.  r.  C.  M.  &  St.  P.  Ry.  Co.  165. 

American  Trust  &  Savings  Bank  v.  C.  M.  &  St.  P.  Ry.  Ca  IL 

Awbrey  &  Semple  r.  G.  H.  &  S.  A.  Ry.  Co.  267. 

Baer  Bros.  Mercantile  Co.  r.  M.  P.  Ry.  Co.  225. 

Beekman  Lumber  Co.  v,  K.  C.  S.  Ry.  Co.  86. 

Black  Horse  Tobacco  Co.  v,  I.  C.  R.  R.  Co.  688. 

Blodgett  Milling  Co.  r.  C.  M.  &  St.  P.  Ry.  Co.  587. 

Bnncb  &  Tussey  v.  Nevada-Callfomla-Oregon  Ry.  490.  506. 

California  Fruit  Growers'  Exchange  r.  Santa  Fe  Refrigerator  Despatch 
Co.  404. 

Carstens  Packing  Co.  r.  O.  S.  L.  R.  R.  Co.  324. 

Central  Commercial  Co.  r.  A.  T.  &  S.  F.  Ry.  Co.  166. 

Corporation  Commission  of  Oklahoma  v,  C.  R.  I.  &  G.  Ry.  Co.  379. 

Crowell  &  Spencer  Lumber  Co.  v.  T.  &  P.  Ry.  Co.  333. 

Crutchfleld  &  Woolfolk  v.  L.  &  N.  R.  R.  Co.  302, 

Davenport  Pearl  Button  Co.  t?.  C.  B.  &  Q.  R.  R.  Co.  193, 

East  St.  Louis  Walnut  Co.  t\  St  L,  S.  W.  Ry.  Co.  of  Texas,  582. 

Havemeyer  &  Co.  r.  V.  P.  R.  R.  Co.  13. 

Hinton  Fruit  &  Produce  Co.  v.  C,  &  O.  Ry.  Co.  578, 

Hood  &  Sons  v,  Del.  &  Hud.  Co.  15. 

Jenks  Lumber  Co.  v.  So.  Ry.  Co.  581. 

Kaye  &  Carter  Lumber  Co.  r.  M.  &  I.  Ry.  Co.  209. 

Klmberly  r.  C.  &  O.  Ry.  Co.  335. 

Klndelon  t\  S.  P.  Ry.  Co.  251. 

Lauer  &  Son  r.  Xevada-Callfomla-Oregon  Ry.  488. 

Memphis  Freight  Bureau  r.  K.  C.  S.  Ry.  Co.  90. 

Merle  Company  r.  A.  T.  &  8.  F.  Ry.  Co.  471. 

Merle  Company  r.  N.  Y.  C.  &  H.  R,  R  R.  Co.  475. 

Merle  Company  r.  N.  Y.  N.  H«  &  H.  R.  R.  Co.  685. 
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REPARATION— Classified  List— Continued. 

Unreasonable  rate — Continued. 
Monarch  Milling  Co.  i\  C.  R.  I.  &  P.  Ry.  Co.  1. 
Montague  &  Co.  v.  A.  T.  &  S.  F.  Ry.  Co.  72. 
Olympia  Brewing  Co.  v.  N.  P.  Ry.  Co.  178.  # 

Peerless  Agencies  Co.  f.  A.  T«  &  S.  F.  Ry.  Co.  218. 
Tritch  Hardware  Co.  v.  Rutland  R.  R.  Co.  642. 
Van  Brunt  Manufacturing  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.  196. 
Vaimess  v.  L.  &  H.  Ry.  Co.  307. 
West  Texas  Fuel  Co.  v.  T.  &  P.  Ry.  Co.  491. 
White  Brothers  t?.  A.  T.  &  S.  ^.  Ry.  Co.  416. 
Williar  V.  Can.  Nor.  Que.  Ry.  Co.  304. 

Unreasonable  rule: 
Jobbins  t\  C.  &  N.  W.  Ry.  Co.  297. 
Kaye  &  Carter  Lumber  Co.  v,  M.  &  I.  Ry.  Co.  209. 
Peerless  Agencies  Co.  v.  A.  T.  &  8.  F.  Ry.  Co.  218. 
Pope  Mfg.  Co.  V.  B.  &  O.  R.  R.  Co.  400. 
Springer  v.  E.  P.  &  S.  W.  R.  R.  Co.  322. 
REPEAL. 

Charter  contained  reservation  of  right  in  Congress  to  regulate  certain 
charges.  Section  26  of  the  act  repealed  this  act  in  that,  instead  of  specific- 
ally  fixing  those  charges,  it  delegated  the  authority  to  this  Commission. 
West  End  Improvement  Club  t\  O.  &  C.  B.  R  &  B.  Co.  239  (246). 

Law  does  not  favor  a  repeal  by  implication.  It  is  only  where  there  is  irre- 
concilable conflict  or  repugnancy  that  the  special  or  particular  statute  falls 
under  the  repealing  clause  of  the  general  statute.  West  £2nd  Improvement 
Club  V.  O.  &  C.  B.  R.  &  B.  Co.  239  (246). 

Act  clearly  intended  to  prescribe  the  only  rule  as  to  regulation  of  interstate 
rates,  and  it  should  and  does  supersede  different  rules  in  prior  statutes. 
West  End  Improvement  Club  r.  O.  &  C.  B.  R.  &  B.  Co.  239  (247). 
RESHIPMENT. 

Tariffs  provided  that  on  reshipment  from  concentration  point  the  through 
rate  from  origin  to  final  destination  would  be  protected.  Consignment  was 
destroyed  by  fire  while  at  transit  point.  Claim  for  refund  of  local  rate 
from  origin  to  transit  point  denied.  Anderson,  Clayton  &  Ck>.  v.  St  L.  & 
S.  F.  R.  R.  Co.  12. 

(Ik>mbination  rate  on  lumber  through  M^nphis  with  maximum  "  shrinlLage," 
total  rate  never  to  be  less  than  through  rate  from  origin  to  destination, 
and  not  doing  so  when  through  C^iro,  111.,  no  discrimhiation— <Urcaiii- 
stances  different.    Sondheimer  Co.  t?.  I.  C.  R.  R.  Co.  60. 
RETURN  EMPTIES. 

It  is  difficult  to  see  how  earnings  of  from  $24  to  $48  per  car  for  a  haul  of 
some  500  miles  can  l>e  held  an  excesrive  return  for  the  service  rendered, 
nor  is  this  conclusion  affected  by  consideration  of  the  fact  that  shipments 
in  question  consisted  of  returned  empties  and  that  carrier's  chief  recom- 
pense comes  from  outbound  movement  Pabst  Brewing  Co.  v,  C.  M.  &  St 
P.  Ry.  Co.  359  (360). 
REVENUE. 

Fact  that  rate  on  particular  commodity  could  be  reduced  without  impairing 
seriously  revenues  of  carrier,  standing  alone,  has  little  value  and  forms  no 
l>asis  upon  which  to  determine  reasonableness  of  rates.  Minneapolis 
Threshing  Biachine  Co.  v.  C.  St  P.  M.  &  O.  Ry.  Co.  189  (192). 
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REVENUE— Continued- 

Owing  to  differences  in  balk  and  weight  there  most  of  neceflsity  be  marked 
variations  in  revenue  per  car  produced  by  articles  in  the  same  and  other 
classes,  and  a  diiH>arity  either  way  is  not  ponclusive  of  propriety  of  an 
adjustment.     Ki^r  Co.  v.  C.  of  G.  Ry.  Co.  430  (439). 

Reduction  not  ordered  but  suggested,  which  would  probably  stimulate  the 
movem^it  of  traffic  to  such  an  extent  as  would  make  good  to  the  carriers 
any  loss  in  revenue  from  a  reduction  of  the  rate.  Weber  Club  &  Inter- 
mountain  Fair  Asso.  v.  O.  S.  L.  R.  R.  Co.  212  (217).  . 

Because  revenues  of  carrier  high  during  period  of  general  prosperity,  rates 
should  not  be  reduced;  periods  when  it  operated  almost  at  loss  should  be 
considered.    Florida  Fruit  &  Vegetable  Asso.  t?.  A.C.  L.R.R.Co.552(564). 
RIGHT  OF  WAY. 

Lease  of  part  of  and  erecting  thereon  an  expensive  elevator  at  a  nominal 
rental  operates  as  an  unlawful  preference.    Brook-Rauch  Mill  &  Elevator 
Co.  V.  M.  P.  Ry.  Co.  158. 
RISK. 

In  making  a  classification  of  articles,  liability  to  loss  and  damage  and  similar 
elements  affecting  the  disirability  of  the  traffic  should  be  considered. 
Metropolitan  Paving  Brick  Co.  t\  A.  A.  R.  R.  Co.  197  (203). 

If  there  is  any  risk  in  carrying  shipmoit  without  payment  of  charges  carrier 
must  in  fulfillment  of  its  own  duty  under  the  law  resolve  that  risk  against 
consignor  and  collect  in  advance.  Boise  Commercial  Club  v,  Adams  Express 
Ck).  115   (121). • 

Oil  in  less-than-car loads  is  not,  generally  spealdng,  a  desirable  traffic    Bartles 
Oil  Co.  V,  C.  M.  &  St.  P.  Ry.  O).  146  (148). 
ROUTE. 

All  carriers  participating  in  movemoit  were  parties  to  tariff  naming  joint 
through  rate  from  A  to  C.  North  of  B,  an  intermediate  point,  tariff  speci- 
fied no  routing,  and  this  left  the  rate  in  effect  over  all  reasonably  direct 
routes  between  the  points  in  question  over  the  lines  of  carriers  parties  to 
the  tariff.    Germain  Co.  v.  N.  O.  &  N.  E.  R.  R.  Co.  22  (24). 

Complainant  elected  to  use  more  expensive  of  two  routes,  and  then  complains 
of  unreasonable  rate.  C^st  of  operation  of  one  factor  in  the  route  taken  ex- 
tremely high.  Justifying  rates  ordinarily  excessive.  Sunny  side  Coal  Mining 
O.  V.  D.  &  R.  G.  R.  R.  Co.  540. 

A  through  rate  regularly  published  between  two  points  and  available  under 
the  tariff  over  several  different  routes  is  not  nullified  as  to  one  such  route 
by  failure  of  participating  carriers  to  agree  upon  divisions  over  that  route. 
Germain  Co.  v.  N.  O.  &  N.  E.  R.  R.  Co.  22. 

Shipment  sent  over  expensive  route ;  rate  subsequently  voluntarily  reduced  to 
basis  of  those  via  other  routes;  reparation  awarded.  Monarch  Milling  Co. 
r.  C.  R.  I.  &  P.  Ry.  Co.  1 ;  Havemeyer  &  Co.  t\  U.  P.  R.  R.  Ck).  13. 

Carriers  charged  with  exacting  an  unreasonable  rate  can  not  escape  liability 
solely  ui)on  the  ground  that  shipments  could  have  been  transported  via  a 
route  carrying  a  higher  rate.    Williar  r.  Can.  Nor.  Que.  Ry.  Co.  304  (305). 

It  does  not  follow  that  if  a  Joint  through  rate  is  effective  via  one  route  it 
must  ne<*e98arl]y  be  made  effective  via  another.  Males  Co.  v.  L.  &  H.  R.  Ry. 
Co.  2S0  (2S2). 

Claim  of  misrouting  denied,  but  reparation  awarded  for  an  overcharge,  the 
lower  of  two  rates  legally  in  effect  being  that  via  which  the  shlpoieDt 
moved.    Jones  v.  K.  C.  8.  Ry.  Co.  468. 

Rate  not  unreasonable  simply  because  a  lower  rate  is  in  effect  via  lines  of 
other  carriers.    South  Canon  Coal  Co.  v,  C.  &  S.  Ry.  Co.  286. 
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ROUTING  INSTRUCTIONS.    See  Ihstbttctiohs. 
SAMPLES. 
Carried  by  dnunmen  charged  on  excess  orer  free-baggage  limit    Herbeck. 
Demer  Co.  i?.  B.  &  O.  R.  R.  Ca  88  (89). 
SCHOOL  CHILDREN. 
Section  2  precludes  tbe  allowance  of  commutation  rates  to  school  children 
unless  the  same  rates  are  open  to  all  children  within  the  age  limit    In  re 
Commutation  Tickets  to  School  Children,  144. 
SECTION  ONR 
To  and  from  terminals  within  lighterage  limits  of  New  York  defendants  are 
common  carriers  **  wholly  by  railroad  '*  within  meaning  of  section  1.    Fed- 
eral Sugar  Refining  Co.  t?.  B.  &  O.  R.  R.  Co.  40  (46). 
The  term  *'  railroad  *'  as  defined  In  the  act  of  1887  Is  enlarged  by  the  pro- 
visions of  the  act  of  1906.    West  End  Improvement  Club  v.  O.  &  C.  B.  R.  & 
B.  Co.  289  (244). 
SECTION  TWO. 
Precludes  the  allowance  of  commutation  rates  to  school  children  unless  the 
same  rates  are  open  to  all  children  within  the  age  limit    In  re  Commuta- 
tion Tickets  to  School  Children,  144. 
SECTION  THREE.    See  Discbimiratior. 
SECTION  FOUR.  See  Long  and  Shobt  Hauu 
SECTION  FIFTEEN.    See  also  Allow  arcs. 
It  Is  the  dominating  and  controlling  expression  of  the  real  object  and  meaning 
of  the  act.    It  makes  of  the  Commission  a  special  expert  body  to  deal  with 
rates,  and  not  to  supplant  the  courts.    Joynes  v,  P.  R.  R.  Co.  361. 
SECTION  SIXTEEN.     See  also  LiurrATiON. 

Quoted  and  considered.    Woodward  &  Dlckerson  v.  L.  ft.  N.  R.  R.  C).  0. 
SECTION  TWENTY-TWO. 
Provisions  of  do  not  entirely  exempt  the  issuance  of  commutation,  mileage, 
or  excursion  tickets  from  the  operation  of  the  undue-discrimination  pro- 
vision of  the  act    Weber  Club  &  Intermountain  Fair  Asso.  r.  O.  S.  L.  R.  R. 
Co.  212. 
Gives  carriers  right  to  transport  traffic  for  the  use  of  United  States,  state,  or 
municipal  governments  at  reduced  rates  If  they  see  fit  to  do  so.    Metro- 
politan Paving  Brick  Co.  r.  Ann  Arbor  R.  R.  Co.  197  (204). 
SECTION  TWENTY-SIX.     See  Repeal. 
SHIPPER, 
No  violation  of  the  statute  results  from  a  preference,  though  found  to  exist 
to  a  corporation  engaged  solely  In  the  compression  of  cotton  in  which  It  has 
no  Interest     Merchants  Cotton  Press  &  Storage  Co.  r.  I.  C.  R.  R.  Co.  98 
(104). 
SHIPPER'S  INSTRrOTIONS.     See  iNSTBCcnoNS. 
"  SHRINKAGE  "  OF  RATE. 
On   lumber  through   Memphis,   combination   rates  applied  with   maximum 
**  shrinkage,*^  total  rate  charged  not  to  be  less  than  through  rate  from  origi- 
nal point  of  shipment  to  destination.    Sondheimer  Co.  r.  111.  Cent  R  R.  Co.  00. 
SLIDING  SOALR 
Minimum  carload  weights  for  transportation  of  furniture  from  various  east- 
em  points  to  certain  Pacific  coast  cities  involved  in  these  proceedings,  estab- 
lished by  the  sliding  scale  for  cars  of  the  length  used,  were  reasonable. 
Pease  Bros.  Furniture  Co.  r.  S.  P.  L.  A.  &  S.  L.  R.  R.  Co.  223. 
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special  examiner. 

Upon  application  of  complainant,  an  examiner  will  be  delegated  to  take  testi- 
mony upon  the  various  reparation  claims  iuTolved  in  these  cases,  and  upon 
that  record  the  parties  will  be  further  heard  and  proper  orders  made. 
Mountain  Ice  Co.  t;.  D.  L.  A  W.  R.  IL  Co.  447. 
SPECIAL  SERVICE. 

The  expedited  service  in  transporting  cotton-seed  oil  not  only  neceasltates 
a  smaller  tonnage  per  train  than  ordinary  freight,  but  is  attended  by 
some  extra  expense  to  the  defendants  in  the  way  of  telegraphing  and  ad- 
ditional employees.    Memphis  Cotton  Oil  Co.  v,  I.  C.  R.  R.  Co.  313  (319). 

Malaga  grapes,  while  not  requiring  refrigeration,  do  require  care  in  trans- 
portation to  protect  against  low  temperatures,  and  the  carriers  generally 
provide  refrigerator  cars  for  their  transportation,  but  without  Icing. 
Connolly-Fanning  Co.  v.  P.  R.  R.  Co.  283  (285). 

Ice  transported  in  special  ice  cars  should  be  charged  higher  rate  than  when 
transported  in  ordinary  box  cars.    Mountain  Ice  Co.  i7.  D.  L.  &  W.  R.  R. 
Co.  447. 
SPUR. 

A  spur  used  or  necessary  exclusively  in  the  transportation  of  persons  is  as 
much  subject  to  the  act  as  are  ''freight  depots,  yards,  and  grounds'*  used 
or  necessary  **  in  the  transportation  or  delivery  of  any  of  said  property." 
West  End  Improvement  Club  t\  O.  &  C.  B.  R.  &  B.  Co.  239  (244). 
STATE  COMMISSION. 

This  Commission  Is  not  controlled  by  the  rates  established  by  state  com- 
missions unless  they  seem  reasonable  when  applied  to  int^trtate  move- 
ments.   Bartles  Oil  Co.  i\  C.  M.  &  St.  P.  Ry.  Co.  146  (148). 

Comparison  made  with  rates  fixed  on  coal  by  them  and  with  interstate  rate 
complained  of.    Manahan  v,  N.  P.  Ry.  Co.  95  (96). 
STATE  RATES. 

Rates  prescribed  for  the  transportation  of  pineapples  and  citrus  fruits  from 
Florida   points  of  production   to  Florida   base  points,   destined  beyond. 
Florida  Fruit  &  Vegetable  Asso.  v,  A.  C.  L.  R.  R.  Co.  552. 
STATIONS.     See  Terminal. 
STATION  FACILITIES. 

Without  determining  jurisdiction  of  Conunission  to  require  erection  of  sta- 
tion fticilities,  facts  found  not  to  warrant  an  affirmative  order.    Snook  v. 
C.  R.  R.  Co.  of  X.  J.  375. 
STATUTE  OF  LIMITATION.    See  Limitatioi?. 
STIPULATION. 

It  is  somewhat  difficult  to  understand  why  a  carrier  should  decline  to  make 
application  for  Informal  adjustment,  and  thus  compel  complainant  to  file 
formal  complaint,  and  then,  by  answer  and  stipulation,  admit  the  alle- 
gations and  agree  to  submission  of  the  case  on  the  pleadings.  Davenport 
Pearl  Button  Co.  r.  C.  B.  &  Q.  R.  R.  Co.  193. 

A  stipulation  as  to  almost  any  fact  Is  ordinarily  accepted  as  conclusive;  but 
as  O)mmission  Is  charged  with  enforcement  of  lawful  rates,  it  is  not  able 
at  all  times  to  accept  views  of  parties  as  to  what  In  fact  Is  the  lawful 
rate  between  given  points  on  a  specified  commodity.  Germain  (3o.  v,  N.  O. 
&  N.  E,  R.  R.  Co.  22  (24). 

Under  a  stipulation  entered  into,  the  testimony  taken  in  another  case  was 
read  in  evidence  and  the  case  was  submitted  without  any  additional  testi- 
mony whatever.    Bartles  Oil  Co.  r.  C.  M.  &  St  P.  Ry.  Co.  146  (147). 
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STOCK  OWNERSHIP. 
The  mere  interposition  between  lumber  mill  and  carrier  of  a  paper  railroad 
incorporation  that  calls  itself  a  common  carrier,  but  is  owned  by  the  mill 
or  its  proprietors,  does  not  give  legality  to  the  so-called  tap-line  allowances. 
Star  Grain  &  Lumber  Co.  v.  A.  T.  &  S.  F.  Ry.  Co.  33a 
Mere  owning  majority  of  stock  by  shipper  In  a  corporation  performing  a  serv- 
ice for  a  railroad  at   compensation   involving  no  more  than   reasonable 
profit,  no  violation  of  the  act;  but  paper  organization 'can  not  evade  the 
provisions  of  the  law.    Merchants  Cotton  Press  &  Storage  Co.  t\  I.  C 
R.  R.  Co.  98. 
STORAGE  CHARGES. 
Unlimited  free  time  at  New  Orleans  on  through  export  shipments  of  forest 
products  no  discrimination  against  local  shipments  **  for  export  **  on  which 
free  time  Is  limited.    New  Orleans  Board  of  Trade  r.  I.  C.  R.  R.  Co.  496. 
STREET  RAILROADS. 
When  engaged  in  interstate  commerce,  subject  to  the  act.    Certain  reductions 
in  rates  from  Council  Bluffs  to  Omaha  ordered.    West  End  Improvement 
Club  r.  O.  &  C.  B.  Ry.  &  B.  Co.  239. 
SWITCH. 
A  switch  used  or  necessary  exclusively  in  the  transportation  of  persons  Is  as 
much  subject  to  the  act  as  are  **  freight  depots,  yards,  and  grounds  **  used 
or  necessary  •*  In  the  transportation  or  delivery  of  any  of  said  property." 
West  End  Improvement  Club  r.  O.  &  C.  B.  R.  &  R.  Co.  239  (244). 
SWITCHING  ALLOWANCE. 
Allowance  made  at  South  Memphis  for  handling  cotton  from  interchange 
tracks  to  compresses  and  warehouses,  in  order  to  place  South  Memphis 
dealers  on  a  parity  with  Memphis  dealers,  where  there  is  a  free  storenloor 
delivery,  not  objectionable.    Merchants  Cotton  Press  &  Storage  Co.  r.  I.  C. 
R.  R.  Co.  98  (108). 
SWITCHING  CHARGE. 
The  service  performed  by  the  Crane  R,  R.  Co.  for  the  complainant  Is  that  of 
a  plant  facility,  the  expense  of  which  should  be  t>ome  entirely  by  the 
complainant,  and  which  no  railroad  under  the  guise  of  the  absorption  of  a 
switching  charge  may  lawfully  sustain.    Crane  Iron  Works  r.  C.  R.  R.  Co. 
of  N.  J.  614. 
Switching  charge  In  El  Paso  to  and  from  industries  located  on  the  T.  &  P. 
Ry.  to  and  from  the  A.  T.  &  S.  F.  Ry.  and  E.  P.  &  S.  W.  Ry.  rails,  on  com- 
modities destined  to  points  outside  Texas  or  delivered  in  EI  Paso  from 
points  outside  Texas,  found  unreasonable  and  reduced.     West  Texas  Fuel 
Co.  r.  T.  &  P.  Ry.  Ca  491   (494). 
Cancellation  of  joint  rate  and  absorption  of  switching  charges,  in  order  to 
remove  discrlminntlon,  not  disturbed.    Minneapolis  Threshing  Machine  Co. 
r.  C.  St  P.  M.  &  O.  Ry.  Co.  189. 
TAP-LINE  ALLOWANCES. 

Condemned.    Star  Grain  &  Lumber  Co.  r.  A.  T.  &  8.  F.  Ry.  Co.  338. 
TARIFF. 

Where  service  has  been  rendered  for  which  no  tariff  authority  exists  Com- 
mission has  jurisdiction  to  Inquire  into  reasonableness  of  charge  nnd  to 
award  reparation  if  necessary.  Memphis  Freight  Bureau  r.  K.  C.  S.  Ry. 
Co.  90. 
A  complainant  Is  not  deprived  of  his  right  to  a  reasonable  rate  by  the  fact 
that  the  defendants,  through  neglect  of  the  rules  of  this  Commission  as  to 
publication  of  their  tariffs,  had  failed  to  establish  that  rate  in  legal  form. 
Black  Horse  Tobacco  Co.  r.  I.  C.  R,  R.  Co.  588. 
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TARIFF— Continued. 

Demnrrage  assessed  wltboat  tariff  anthorlty  on  car  destined  at  intermediate 
point  tlirougti  no  fault  of  shipper,  wrongfully  imposed.  CSermain  Go.  r. 
N.  O.  &  N.  E.  R.  R.  Co.  22;  Monroe  &  Sons  v.  Mich.  Cent  R.  R.  Co.  27. 

Where  language  of  tariff,  based  on  agreement  of  parties  covering  points  in 
controvert,  is  ambiguous,  agre^nent  may  be  examined  as  a  medium  of 
explanation  of  tariff  to  remove  ambiguity.  Hood  &  Sons  v.  DeL  &  Hud. 
Co.  15. 

Intermediate  line  party  to  proceeding,  answered  admitting  shipment  Through 
rate  found  unreasonable.  While  that  line  not  shown  as  party  to  tariff. 
Commission  may  pass  on  reasonableness  of  rates  and  award  r^wratlon. 
Kindelon  v.  S.  P.  Co.  251  (266). 

Held  unreasonable  in  not  providing  for  protection  of  minimum  of  car  of  slae 
ordered  where  larger  car  furnished.  Kaye  &  Carter  Lumber  Co.  i\  Bf.  &  L 
Ry.  Co.  209. 

Ambiguous  and  indefinite  tariffs,  susceptible  of  and  resulting  in  conflicting 
interpretations,  criticized.  Old  Dominion  Copper  &  Smelting  Co.  v.  P. 
R.  R.  Co.  309. 

Erroneous  insertion  of  **  net  ton  '*  changed  to  ^  gross  ton  of  2,240  pounds.** 
American  Trust  &  Savings  Bank  r.  C.  M.  &  St  P.  Ry.  Co.  11. 

Provision  in  tariff  which  is  irrelevant  and  mere  surplusage  held  unreasonable 
l>ecau8e  misleading.     Larrowe  Milling  Co.  v,  C.  &  N.  W.  Ry.  Co.  548. 

Held  unlawful  in  not  containing  a  two-car»-for-one  rule.    Jobblns  v,  C.  St 
N.  W.  Ry  Co.  297. 
TARIFF  ACT. 

Carriers  should  not  nullify   the  tariff  laws.    Florida    Fruit  &   Vegetable 
Asso.  t7.  A.  C.  Lu  R.  R.  Co.  552  (561). 
TERMINALS. 

Terminals  within  lighterage  limits  of  New  York  Harbor  are  railroad  t^mi- 
nals,  none  the  less  so  because  they  are  reached  by  ferries  instead  of  bridges. 
To  and  from  these  places  the  defendants  are  common  carriers  **  wholly 
by  railroad  "  within  meaning  of  section  1.  Federal  Sugar  Refining  Co.  r. 
B.  A  O.  R  R.  O.  40  (46). 

Railroads  may  secure  and  maintain  freight  depots  by  contract  with  inde- 
pendent concerns,  and  such  depots  thereby  become  legally  and  to  all  in- 
tents and  purposes  the  freight  depots  of  the  railroads.     Federal  Sugar 
Refining  Co.  r.  B.  &  O.  R.  ^  Co.  40  (47). 
TERMINAL  FACILITY. 

A  terminal  facility  used  or  necessary  exclusively  in  the  tran8portati<m  of 
persons  is  ns  much  subject  to  the  act  as  are  **  freight  depots,  yards,  and 
grounds  '*  used  or  necessary  ^  in  the  transportation  or  delivery  of  any  of 
said  property."  West  End  Improvement  Club  i?.  O.  &  C.  B.  R.  &  B.  Go. 
239  (244). 
THROUGH  AND  LOCAL. 

Even  though  a  given  combination  is  brought  alK>ut  by  competitive  conditions 
inducing  the  establishment  of  the  factors  constituting  the  same,  in  absence 
of  facts  to  the  contrary  there  would  seem  to  be  but  little  ground  for  claim- 
ing that  a  through  rate  should  exceed  that  combination.  Awbrey  &  Semple 
V.  G.  H.  &  S.  A.  Ry.  Co.  267  (271). 

While  Commission  has  frequently  held  that  through  rates  between  certain 
points  should  not  exceed  the  combination  of  local  rates  between  the  aame 
points,  this  is  not  a  universal  rule,  especially  in  the  case  of  common  rates 
from  points  In  each  of  the  contiguous  group  territories.  White  Broe.  v. 
A.  T.  &  S.  F.  Ry.  Co.  2S8  (289). 
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THROU.GH  AND  LOCAL-Continiied. 

Combination  lower  than  throngb  rate.  Defendant  assertB  that  one  fkctor 
Is  forced  by  water  competition.  The  through  rate  should  seldom.  If  ever, 
for  competitive  reasons  exceed  the  combination.  Klmberly  v.  C.  ft  O.  Ry. 
Co.  335   (836). 

Express  rates  from  New  York  to  Boise,  Idaho,  violate  the  general  principle 
that  through  rate  shall  not  exceed  lowest  combination  of  locals  between 
same  points.    Boise  Commercial  Club  t\  Adams  Express  Co.  115. 

Local  rates  advanced  to  equal  through  rates;  lower  rates  had  been  In  ex* 
istence  for  many  years  and  advance  condemned.  New  Orleans  Board  of 
Trade  t?.  U  &  N.  R.  R.  Co.  231. 

Through  rate  on  buckwheat  from  Gobies,  Mich.,  to  Janesville,  Wis.,  exceeded 
combination  on  Chicago.     Blodgett  Milling  Co.  r.  C.  M.  &  St.  P.  Ry.  Co.  587. 

No  sufficient  evidence  that  through  rate  which  exceeded  combination  of  locals 
was  unreasonable.    White  Bros.  t?.  A.  T.  &  S.  F.  Ry.  Co.  288. 
THROUGH  RATR     See  also  Combination  Rate;  Joint  Throhgh  Rate. 

A  rate  formed  by  a  combination  of  separate  rates  over  connecting  lines  has 
every  substantial  feature  of  a  through  rate,  and  separately  established 
rates  over  a  through  route  is  expressly  recognized  in  section  6  of  the  act. 
Baer  Bros.  Mercantile  Co.  v.  M.  P.  Ry.  Co.  225  (228). 

Because  intermediate  line  participating  In  the  transportation  did  not  appear 
to  be  named  in  tariff  making  through  rate.  Commission  not  ousted  of  Jnri»> 
diction  to  pass  on  rate,  and  to  award  reparation.  Kindelon  r.  S.  P.  Co. 
251   (266). 

Found   unreasonable  on   account   of  unreasonable  factor.    Ottumwa    Com- 
mercial  Asso.  r.  C.  B.  &  Q.  R.  R  Co.  413;  Greater  Des  Moines  Committee 
v.  C.  R.  I.  &  P.  Ry.  Co.  54. 
THROUGH  RATE  AS  FNIT.     See  rNrr. 
THROUGH  ROUTES. 

While  at  common  law  a  common  carrier  may  not  have  been  compelled  to 
accord  traffic  coming  off  the  rails  of  other  carriers  and  not  originating  on 
its  own  lines  the  necessary  facilities  for  through  movement,  under  the 
act  to  regulate  commerce  this  is  no  longer  the  law  with  (egard  to  interstate 
carriers.     Cedar  Hill  Coal  &  Coke  Co.  r.  C.  &  S.  Ry.  Co.  4T9  (480). 

Coal  from  Walsenbnrg  district  in  Colorado  to  Texas  must  be  shipped  to 
Amarillo,  dealers  maintaining  an  agent  there  to  receive  it,  pay  the  freight 
to  that  point,  and  rebiU  on  Texas  commission  rates.  Held,  not  a  **  reason- 
able or  satlsflactory  "  through  route.  Cedar  Hill  Coal  ft  Coke  Co.  r.  C.  &  S. 
Ry.  Co.  479  (480). 

A.  T.  &  S.  F.  Ry.  system  refused  to  establish  through  routes  from  Walsenburg 
coal  district  in  Colorado  to  certain  Texas  and  New  Mexico  points,  because 
it  has  on  its  own  lines  mines  supplying  this  territory.  Held,  this  is  no 
excuse  for  failure  to  establish  throoi^  routes.  Cedar  Hill  Coal  ft  Coke  Co. 
V.  C.  &  8.  Ry.  Co.  479. 

The  law  does  not  require  the  Commission  In  all  cases  where  no  through 
route  and  joint  rate  exists  to  establish  a  ronte  and  fix  a  rate  applicable 
thereto,  but  only  empowers  it  to  do  so  In  a  proper  case  for  the  pnrpose  of 
giving  effect  to  the  act  Baer  Broa  Mercantile  Co.  r.  M.  P.  Ry.  Co.  225 
(228). 

Through  routes  from  coal  mines  In  Walsenburg  district  Colo.,  to  points  on 
A.  T.  ft  8.  F.  Ry.  system  and  controlled  lines,  to  the  east  and  south  of 
Colorado,  established.    Cedar  HIU  Ooal  ft  Coke  Go.  v.  C  ft  a  Ry.  Co.  479. 
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TRANSIT  PRIVILEGES. 

Tariffs  provided  that  on  reehipment  from  concentration  point  the  through 
rate  from  origin  to  finai  destination  would  be  protected.  Consignment 
was  destroyed  by  fire  while  at  transit  point.  Claim  for  refund  of  local 
rate  from  origin  to  transit  point  denied.  Anderson,  Clayton  ft  Co.  r.  St. 
L.  A  S.  F.  R  R.  Co.  12. 

Whenever   by   any    transit   arrangement   through    rates   are   applied,   such 
through  rates  must  be  as  of  date  of  first  movement  from  point  of  origin 
under  such  through  rates.    In  re  Milling-in-Transit  Rates,  113. 
TWO  CARS  FOR  ONE. 

.  Carrier  having  for  Its  own  convenience  furnished  shipper  with  two  smaller 
cars  instead  of  one  of  capacity  ordered.  Held,  That  it  was  unreasonable 
to  charge  on  basis  of  combined  minima  of  two  cars  furnished.  Springer 
V.  E.  P.  &  S.  W.  R  R  Co.  322. 

Carrier,  when  unable  to  furnish  double-deck  car,  as  ordered,  should  furnish 
two  single-deck  cars,  charging  on  minimum  as  of  the  double^eck  car. 
Com  Belt  Meat  Producers*  Asso.  r.  C.  B.  &  Q.  R  R.  Co.  533. 

Tariffs  held  unreasonable  in  not  containing  rule.    Jobbins  r.  C.  &  N.  W.  Ry. 
Co.  297. 
UNDERCHARGE. 

Carrier  may  waive  its  right  to  demand  prepayment  and  accept  shipment 
with  understanding  that  It  will  collect  from  consignee:  but  If  it  does  not 
collect  from  consignee  it  must  look  to  consignor  for  payment  Boise  Com- 
mercial Club  V,  Adams  Express  Co.  115  (121). 

Delivering  carrier  authorized  to  omit  collection  of  alleged  undercharges, 
it  also  appearing  that  charges  assessed  were  unjust  and  unreasonable. 
Old  Dominion  Copper  ft  Smelting  Co.  i?.  P.  R.  R.  Co.  309. 

rxiT. 

Whenever  by  any  transit  arrangement  through  rates  are  applied,  such  through 
rates  must  be  as  of  date  of  first  movement  from  |K>int  of  origin  under 
such  through  rates.    In  re  Miliing-ln-Transit  Rates,  113. 
UNLOADING. 

The  service  rendered  by  the  defendant  in  providing  a  place  where  con- 
signments can  be  handled  and  In  assorting  Into  lots  the  packages  marked 
with  the  names  of  the  several  dealers  to  whom  they  are  consigned  Is  a  thing 
of  value  to  the  shipiier  for  which  the  8hlpr>er  may  properly  be  required  to 
pay.     Davies  r.  I.  C.  R.  R.  Co.  1>M\  (IKS). 

Petition  for  order  requiring  carriers  at  Minneapolis  and  St.  Paul  to  assist 
In  unloading  fruit  and  vegetables,  and  at  Chicago  to  assist  in  unloading 
produce  and  other  imckage  freight,  denied.     Wholesale  Fruit  ft  I^roduce 
Asso.  r.  A.  T.  ft  8.  F.  Ry.  Co.  5$«. 
UNRRVSONABLE  RATE 

Class  rates  between  Chicago  and  Des  Moines  not  found  unreasonable  as  a 
whole,  but  first  class  reduced.    Greater  I>es  Moines  Conmilttee  t?.  C  R  I. 
ft  P.  By.  Co.  57. 
r.SR 

Cumimred  to  soft  t^als  mlnetl  and  transiM>rte<l  in  the  west,  blacksmith  coal 
is  altogether  a  different  conunodity  with  different  characteristics  and 
different  value  than  ordinary  bituminous  coal.  Therefore  It  may  move 
under  a  special  snilthlng-cHml  rata  Sllgo  Iron  Store  Co,  r.  A.  T.  ft  S.  F. 
Ry.  Co.  139  (143). 

(Classification  resting  u|)on  use  to  which  commodity  put.  Commission  will 
refuse  to  sanction.  Metrofwlitan  Paving  Brick  Co.  r.  A.  A.  R  R  Ca 
197  (201). 
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USE— Continued. 

To  which  commodity  is  pat  no  basis  for  dlff^-ence  in  rates.    Sligo  Iron  Store 
CJo.  V.  A.  T.  &  S.  F.  Ry.  Co.  139  (142). 
VALUE. 

Conmiission  has  never  held  that  t&ce  brick,  valued  at  from  $18  to  $24  and 
generally  packed  in  straw,  should  be  carried  at  the  same  rate  as  ordinary, 
common  brick  the  rates  on  which  must  of  necessity  be  made  extremely 
low,  in  order  to  permit  their  movement  at  all.  James  &  Abbot  Co.  r. 
B.  &  M.  R.  R.  273  (274). 

Average  price  of  high-grade  fire  brick  at  the  factory,  reduced  to  tons,  is  about 
$5;  building  brick  about  $4;  and  paving  block  about  $3.  There  is  there- 
fore no  sufficient  difference  in  value  to  require  a  grading  of  rates.  Metro- 
poUton  Paving  Brick  Co.  t?.  A.  A.  R.  R  Co.  197  (205). 

If  the  12-cent  rate  on  cotton  seed  is  a  reasonable  rate,  and  it  has  not  been 
attacked,  it  would  seem  to  follow  that  14-cent  rate  on  cotton-seed  oil,  in 
view  of  great  difference  in  its  value,  is  not  an  unreasonable  rate.  Memphis 
Cotton  Oil  <>>.  V.  I.  C.  R.  R.  (^.  313  (320). 

Two  coals  Altering  competitive  territory  begin  to  take  differ^it  rates,  the 
more  valuable  being  better  able  to  stand  the  competition.  American  Coal 
Co.  V.  B.  &  O.  R.  R.  (>).  149  (150). 

In  making  a  classification,  value  and  similar  elements  affecting  the  desir- 
ability of  the  traffic  should  be  considered.  Metropolitan  Paving  Brick  Ca 
V.  A.  A.  R.  R.  Co.  197  (203). 

Smithing  coal  of  greater  value  than  ordinary  bituminous  coaL  Sligo  Iron 
Store  Ck).  v,  A.  T.  &  S.  F.  Ry.  Co.  139  (142). 

Comparisons  of  value  of  Malaga  grapes  with  vegetablea     Connolly-Fanning 
Co.  V.  P.  R.  R.  Co.  283  (285). 
VALUE  OF  SERVICE. 

Boots  and  shoes  are  high-grade  traffic  and  should  accordingly  bear  tlieir  pro- 
portionate share  of  general  transportation  expense.  Kiser  dk).  v,  C.  of  G. 
Ry.  Co.  430  (441). 

Has  a  more  or  less  definite  relation  to  the  rate.    Memphis  Cotton  Oil  Co.  r. 
L  C.  R.  R.  Co.  313   (318). 
VOLUMR 

Brick  is  a  very  desirable  traffic.  It  moves  in  large  volume,  can  be  loaded  to 
full  capacity  of  cars,  and  is  not  subject  to  loss  and  damage.  These  ele- 
ments seem  to  call  for  the  making  of  low  rates.  Metropolitan  Paving 
Brick  Co.  r.  A.  A.  R.  R.  Co.  197  (207). 

It  is  generally  recognized  that  class  rates  on  heavy  commodities  are 
made  to  move  the  more  or  less  limited  shipmoits  from  place  to  place,  and 
commodity  rates  to  move  large,  steady  shipments.  James  &  Abbot  Co.  r. 
B.  &  M.  R.  R.  273  (275). 

While  the  amount  shipped  by  a  concern  has  little  or  no  bearing  on  tlie 
question  of  the  reasonableness  of  the  rates,  it  is  of  some  significance  where 
the  shipments  reach  substantial  proportions.  Acme  Cement  Plaster  Go.  r. 
L.  S.  &  M.  S.  Ry.  Co.  30. 

Would  be  stimulated  by  suggested  reductions,  compensating  for  loss  of 
revenue.  Weber  Club  &  Intermountain  Fair  Asso.  i?.  O.  S.  L.  R.  R.  Co.  212 
(217). 

Has  a  more  or  less  definite  relation  to  rate  that  carrier  may  reaBonably 
demand.    Memphis  Cottcm  Oil  Ca  i?.  I.  C.  R.  B.  Co.  313  (818). 
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VOLUNTARY  RATES. 

Building  and  paving  brick  were  carried  for  many  years  on  a  20-cent  baals* 
and  the  tariff  rate  on  fire  brick  20  cents.  The  establishment  of  these  rates 
by  the  carriers  was  voluntary.  The  amount  received  for  the  traffic  as  a 
whole  is  to  be  presumed  a  reasonable  compensation.  Metropolitan  Paving 
Brick  C5o.  I?.  Ann  Arbor  R,  R,  Co.  107  (207). 

There  being  two  rates  in  effect,  shipper  justified  in  demanding  lower,  and 
carrier  may  not  lawfully  collect  more.  Commission  likewise  justified  in 
holding  lower  rate  reasonable,  or  at  least  not  unreasonably  low;  because 
It  is  voluntary  rate  of  carrier.  Boise  Commercial  Club  r.  Adams  Express 
Co.  115  (121). 

Extensive  application  voluntarily  by  other  carriers  than  defendant  of  fourth- 
class  rates  on  oils  evidence  of  unreasonableness  of  higher  rates  in  the  same 
general  territory.    Bartles  Oil  Co.  r.  C.  M.  &  St.  P.  Ry.  Ca  146  (148). 

Carriers  may  sometimes  do,  as  a  matter  of  policy,  what  this  Commission 
would  not  require.    Florida  Fruit  &  Vegetable  Asso.  r.  A.  C.  L.  R.  R.  Co. 
552. 
VOLUNTARY  REDUCTION. 

Carriers  reduced  rates  and  then  reestablished  old  rates,  but  long  maintenance 
of  a  particular  rating  can  not  negative  the  right  of  shippers  to  such  lower 
adjustment  as  circumstances  and  conditions  may  demand  and  which  action 
of  carriers  In  voluntarily  establishing  shows  to  be  prima  facie  reasonable. 
Riser  Co.  r.  C.  of  G.  Ry.  Co.  430  (440). 

A  carrier  voluntarily  establishing  a  through  rate  less  than  the  sum  of  the 
locals  after  shipment  has  moved  does  not,  ipso  facto,  become  liable  for  the 
difference  between  the  amount  charged  and  the  amount  which  would  have 
been  collected  If  the  through  rate  had  been  In  effect  at  the  -time  of  move- 
ment.   Stock  Yards  Cotton  &  Linseed  Meal  Cx).  r.  M.  K.  &  T.  Ry.  Co.  296. 

The  voluntary  reduction  of  a  rate  by  a  carrier  will  not,  without  proof  that 
the  rate  was  unreasonable,  furnish  a  basis  for  reparation.  Foster  Lumber 
Co.  t\  G.  C.  ft  S.  F.  Ry.  Co.  385. 

Commission  declines  to  award  reparation  upon  shipments  moving  under  a 
published  rate  with  a  private  understanding  that  a  lower  rate  would  be 
established  and  reparation  made  with  approval  of  this  Commission.  Ar- 
mour Car  Lines  r.  8.  P.  O).  461. 

Rate  voluntarily  reduced  after  hearing  not  found  unreasonable,  but  ordered 
to  be  maintained  two  years  from  the  |>eriod  It  became  effective.  Repara- 
tion denied.     Harmon  ft  Co.  r.  L.  S.  ft  M.  S.  Ry.  Co.  394. 

After  complaint   filed,   rate  voluntarily   reduced.    Reparation    awarded   on 
shipments  made  nnder  higher  rate.    Central  Commercial  Co.  r.  A.  T.  ft 
8.  F.  Ry.  Co.  166. 
WAGON  COMPETITION. 

Wagon  competition,  in  addition  to  railroad  competition,  forced  defendant  to 
maintain  rate  lower  than  railroad  competitors.    Kimberly  r.  C.  ft  O.  Ry. 
Co.  335  (336). 
WASHOUT. 

Necessitating  diversion  from  ronte  directed.    Reparation  awarded  for  differ- 
ence in  rates.    Feeding  charges  not  found  excessive.    Carstens  Packing 
Co.  r.  O.  R.  R.  ft  N.  Co.  126. 
WATER  COMPETITION. 

There  is  water  competition  by  regular  boat  lines  and  by  small  craft  between 
Boston  and  Poriland,  and  this  water  competition,  covering  over  100  miles 
of  the  distance  between  Boston  and  Lewiston,  which  Is  about  138  miles, 
necessarily  has  a  tendency  to  keep  the  class  rates  within  reasonable  bounds. 
James  ft  Abbot  Co.  r.  B.  ft  M.  R.  R.  273  (275). 
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WATER  COlCPEnTIOS— CoBtnoed. 

Rail  cmrrierB  frofo  Grmiid  BAf«ds  oagkt  not  to  be  required  to  make  rates  to 
lueet  vater  oocapetioofi  or  to  eqeialiae  for  mipiainant  adrantagee  of  a 
tosio^ss  Tivml  vhidb  mores  its  f  odtte  to  Clika^o  by  its  own  water  line. 
AciDe  CenMot  Piaster  Co.  r.  U  &  Ic  IL  &  Bj.  On.  30. 

Low  i^etvesiUipet^  at  Dvtivit  and  Toledo  was  the  resolt,  if  not  of  actual  water 
coffii«e(incfi.  at  least  of  a  Terj  Strang  potential  competition  arising  from 
tbeir  ktcatioo  on  tbe  Lake&  Saginaw  Board  of  Trade  r.  Grank  Tnmk 
Rt.  Co.  1^  *15t>i. 

0>cubiiiaik<i  '.ower  than  throogli  tate.  Defiendant  asserts  that  one  fiactor  is 
forcevl  by  water  <»aiiietmf*n.  Tlie  tiiroogh  rate  slioold  seldom,  if  erer,  for 
comite^itive  neasoas.  exceed  tlie  combination.  Kimberly  r.  C  k  O.  By. 
Co.  335  tS36i. 

ElimlnatioQ  of  water  ciHupetition  at  Memphis  leaves  no  reason  for  ex- 
trefcelT  low  rates  to  that  point.  Memphis  Cotton  Oil  Co.  v.  I.  C  B.  B. 
Co.  313  *33C»i. 

Tranax^ntiDeDtal  rate  on  oil  competitlTe.     Fuller  it  Co.  t.  P.  C  &  T.  Ry. 
Co.  liiM. 
WEIGHT, 

]>efeiKlaQt*s  L  c.  L  rate  on  imnpowder  in  qnantities  of  leas  than  10,000  pounds 
WAS  twice  the  first-class  rate,  while  on  shipments  exceeding  10,0iX>  poonds 
tbe  siusle  first-class  mte  api»Iied.  Uri4,  That  a  diarge  on  complainants 
shipmeots  of  less  than  6.4XX»  (loands  tiuit  exceeds  the  charges  assessahh' 
on  an  L  c  L  sbii^iDeiit  of  tbe  same  commodity  of  10,000  poonds  is  onres- 
sonable.    Aetna  Powder  Co.  r.  C  M.  &  St.  P.  By.  Co.  165. 

It  is  in  tbe  interest  of  eoonomical  transportation  that  cars  containing  light 
and  bulky  articles  should  be  loaded  as  bearily  as  possible,  and  it  is  equally 
plain  that  carrier  can  afford,  to  an  extent  to  decrease  its  rates  in  propor- 
tion as  tbe  loading  increases.    Montague  &  Ca  r.  A.  T.  &  8.  F.  By.  Co, 

72  (75). 
C«^  of  movement  to  carrier  de|iends  upon  weight  loaded  into  car.     Weigbt 
of  car  must  be  hauled  whether  contents  weigh  much  or  little.    Expense  of 
transiK>rtinsr  car  containing  20,000  pounds  tK>t  much  greatM*  than  expense 
of  carrying  same  car  if  it  contains  but  10,000  pounds.     Montague  k  Co,  r. 

A,  T,  &  S,  F.  Ry.  Co.  72  il4). 

Cbarfres  ass>es^sed  in  a<xx)rdam^  with  tariff  on  "  per  net  ton;''  subsequently 
changed  to  **  gross  ton  of  2J240  jioundp."    American  Tmst  k  Savings  Bank 
r.  C.  M.  &  St  P.  Ry,  Co.  U. 
WHOLESALE  RATES. 

Propriety  of  trainload  rates  doubted,     Carstens  Packing  Co.  r.  O.  S.  L.  B,  B. 
Co.  324   (32S). 
**  WHOLLY  BY  RAIUIOAD."     See  Words  aih)  PHaAses. 
WORDS  AND  PHRASES, 
Tbe  phrase  "overcharge."  as  used  by  the  Commission,  embraces  only  cases 
where  carriers  have  demanded  and  received  a  rate  In  excess  of  the  pub- 
lished rate.    Tyson  &  Jones  Buggy  Co.  r.  Aberdeen  &  Asheboro  Ry.  Co. 
3.^  (,S32). 
With  general  uniformity  throughout  tbe  act  tbe  use  of  the  words  "  passengers 
or  property  "  clearly  denotes  that  carriers  of  either  tbe  one  or  the  other  or 
both  are  subject  to  Its  provisions.    West  End  Improvement  Cltib  r.  O.  ft  C 

B.  R.  &  B.  Co.  239  (244). 
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The  words  **  railway  **  and  **  railroad  **  are  completely  synonymoas  and  no 
significance  can  be  attached  to  tbe  choice  of  either  name  or  to  the  use 
of  either  word  In  a  statute,  decision,  or  discussion.  West  E2nd  Improve- 
ment Club  t\  O.  &  C.  B.  R.  &  B.  Co.  239  (244). 

*'  Wholly  by  railroad.*'    To  and  from  terminals  within  llKhterage  limits  of 
New  York  Harbor  defendants  are  common  carriers  **  wholly  by  railroad  '* 
within  meaning  of  section  1.     Federal  Sugar  Refining  Co.  v,  B.  &  O.  R.  R. 
Co.  40  (46). 
YARDING  PRIVILEGE. 

On  lumber  through  Memphis,  not  allowed  at  Cairo,  111.;  owing  to  dissimilar 
circumstances  no  discrimination  against  C^iro.  Sondheimer  Co.  r.  I.  C. 
R.  R.  Co.  60. 
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